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PREFACE 

As  the  introductoiy  chapter  of  this  work  contains  such 
explanations  as  seem  needed  of  its  scope  aod  plan,  the 
Author  haa  little  to  do  in  this  place  except  express  his 
thanks  to  the  nnmerons  friends  who  have  helped  him  with 
facts,  opinions,  and  criticisma,  or  b^  the  gift  of  books  or 
pamphleta  Among  these  he  is  especially  indebted  to 
Uie  Hon.  Thomas  M.  Cooley,  now  Chairman  of  the  Inter- 
State  Commerce  Commission  in  Washington ;  Mr.  James  B. 
Thayer  of  the  Harvard  Law  School,  Cambridge,  Mass. ;  Hon. 
Seth  Low,  formerly  Mayor  of  Brooklyn ;  Mr.  £.  L.  Godkin 
of  New  York ;  Mr.  Theodore  Eoosevelt  of  New  York ;  Mr. 
G.  Bradford  of  Cambridge,  Mass. ;  and  Mr.  Theodore  Bacon 
of  Bochester,  N.Y. ;  by  one  or  other  of  whom  the  greater 
part  of  the  proc^  of  these  volumes  have  been  read.  He  haa 
also  received  valuable  aid  &om  Mr.  Justice  Holmes  of  the 
Supreme  Court  of  Massachusetts-;  Mr.  Theodore  Dwight, 
late'  Librarian  of  the  State  Department  at  Washington ;  Mr. 
fi.  Yillard  of  New  York ;  Dr.  Albert  Shaw  of  Minneapolis ; 
Mr.  Jeisse  Macy  of  Grinnel,  la. ;  Mr.  Simeon  B^dwin  and 
Dr.  George  P.  Fisher  of  New  Haven,  Conn,;  Mr.  Henry  0. 
Lea  of  Philadrfphia;  Col  T.  W.  Hi^inson  of  Cambridge, 
Mass. ;  Mr.  Bernard  Moses  of  Berkeley,  CaL ;  Mr.  A.  R 
Houghton  of  Coming,  N.Y. ;  Mr.  John  Hay  of  Washington ; 
Mr.  Henry  Hitchcock  of  St  Louis,  Mo. ;  President  James  B. 
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Angellof  Ana  Arbor, Mich.;  HorL  Andrew  D.  White  of  Syra- 
cuse, N.  Y. ;  Mr.  Frank  J.  Goodnow  and  Mr.  Edward  P. 
Clark  of  New  York;  Dr.  Atherton  of  the  State  College, 
Pennsylvania;  and  the  authorities  of  the  U.  S.  Bureau  of 
Education.  No  one  of  these  gentlemen  is,  however,  respon- 
sible for  any  of  the  facts  stated  or  views  expressed  in  the 
book. 

The  author  gladly  takes  this  opportunity  of  thanking  for 
thelraid  and  counselfouT  English  friends:  Mi.  Henry  Sid g- 
wick,  who  has  read  most  of  tfae  proofs  with  great  care  and 
made  valuable  suggestions  upon  them;  the  Rev.  Stopford 
A.  Brooke,  whose  literary  criticisms  have  been  very  helpful; 
Mr.  Albert  V.  Dicey,  and  Mr.  W.  Robertson  Smith. 

He  is  aware  that,  notwithstanding  the  assistance  rendered 
by  friends  in  America,  he  must  have  fallen  into  not  a  few 
errors,  and  without  asking  to  be  excused  for  these,  he  desires 
to  plead  in  extenuation  that  the  book  has  been  written  under 
the  constant  pressure  of  public  duties  as  well  as  of  other 
private  work,  and  that  the  difficulty  of  obtaining  in  Europe 
correct  information  regarding  the  constitutions  and  laws  of 
American  States  and  the  rules  of  party  organizations  is  very 
great. 

When  the  book  was  begun,  it  was  intended  to  contain  a 
study  of  the  more  salient  social  and  intellectual  phenomena 
of  contemporary  America,  together  with  descriptions  of  the 
scenery  and  aspects  of  nature  and  human  nature  in  ttie  West, 
all  of  whose  States  and  TeYritories  the  Author  has  visited. 
But  as  the  work  advanced,  he  found  that  to  carry  out  this 
plan  it  would  be  necessary  either  unduly  to  curtail  the 
account  of  the  government  and  politics  of  the  United  States, 
or  else  to  extend  the  book  to  a  still  greater  length  than  that 
which,  much  to  his  regret,  it  has  now  reached.  He  there- 
fore reluctantly  abandoned  the  hope  of  describing  in  these 
volumes  the  scenery  and  life  of  the  West,  As  regards  the 
non-political  topics  which  were  to  have  been  dealt  with,  he 
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has  selected  for  discussioQ  in  ihe  concluding  chapters  those 
of  them  which  either  were  comparatively  unfamiliar  to 
European  readers,  or  seemed  specially  calculated  to  throw 
light  on  the  political  life  of  the  country,  and  to  complete 
the  picture  which  he  has  sought  to  draw  of  the  American 
Commonwealth  as  a  whole. 

Octcitr  at,  iSSS. 


NOTE  TO  THE  SECOND  EDITION 

This  edition  has  been  revised  throughout  and  corrected  in 
many  places.* 

The  Author  gladly  takes  this  opportunity  of  thanking 
those  in  America,  many  of  them  previously  unknown  to  him, 
who  have  sent  him  letters  calling  attention  to  statements 
which  they  consider  doubtful  or  erroneous.  He  has  given 
careful  consideration  to  all  such  letters.  A  similar  acknowl- 
edgment is  due  to  many  of  his  critics  in  the  American  press. 

Novtmbcr  ig,  iSSf, 

snuiiied  In  Ui«  tztt  edidon 
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ARIZONA— 

Helena 

CALiPORNlA— 

Alioiala 

Enreka 

Fresno 

Loi  Aneela 

Marrsviile 

KanCilT 

ptwiumi!!!"!:!!;! 

SacrimenU , 

Siin  Diego 

SanFraneUco 

SmnJoK 

Sanu  Rou 

Sloikton 

V.lloio 

COLORADO— 


IBM. 

ms. 

17,641 

48,es6 

4.63) 

31.8J1 

Danburj- 

•iX 

7.519 

7,6.6 

5S.",d. .::::■  ■ 

4:!;; 

Msncheitet 

tv^ 

.S'S 

t^ 

k; 

f^ 

Nxilatnck 

S.70S 

4.8^ 

Norw.ik :■;:;; 

'?-5S 

"".i^ 

^f'^ 

■  3.817 

S.499 

.6..53 

i 

■X 

15.695 

s-s; 

J.9B7 

61.437 

1.116 

K:;a 

■    iZ 

» 
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POPULATION  OF  crriES 


11.73" 

B.627 

is 
sa 
■S 

1 
1 

■II 
II 

7!  300 

i 
i 

i,34S 

"4i 

» 

,*Cr.wford.vill.  ... 

GEORGIA- 

::■!? 

;:   i'.V 

■:■;!» 

15 

J.58' 
7.300 

ts 

!i5?^„"/X- 

iS 

r™^"""" 

UirenKinvillB 

Is 

i 
II 

3,800 

4.3»3 

eSwii;;; 

:.  S 

gStiK?.?.";;- 

NewAlb-nj 

..    1.8B7 
■,709 

^  1 

isiSif;-;'": 

t.7aj 

g?^r..:-.v:::;: 

J*.".""/.::: 

^^r.:::: 

§SS%-:; 

«.4«1 

.ffi 

H.408 

*.679 

5S 

3.M8 

K^r-:::;:: 

::    X 

as  "-.■::: 

J^Safls 

■;    7;p 

;'    1:^ 

i-J5 

S'^:;:::::;: 

gissj,- 

::    \fu 

1's 

IJ.JOJ 

«.9>8 

■IS 

ShelbyyillB 

KANSAS- 

SS 

■6.S46 

INUIANA- 

ladependencs  ... 
junciionCiiy 

,?'^ 

BraiLl 

D.qil.zMBlG001^le 


POPULATION  OF  CITIES 


5 

IS 

IS 

B,036 

•i 

i 

II 
li 

IS, 

3.e97 

1 

IS 

14,COO 

11 
J:S 

ii 

4.737 

€:! 

i,998 

IS 

■i 

6,C7J 
7.6*) 

11 

3.119 

4.M4 

S 

«6,S07 

6,I3J 

is 

19.  W9 

::S 

■s 
•ffi 
m 

39.'SI 
3.9M 

1.77a 

If 

■0,117 

;:g 

4-»l 

S,»37 
91310 

lin 
■  si^re 

is 

11!  17a 

4.'4i9 

sis 

lj.i(4 

IS 

10.570 

11 

1:?; 

'"3 

Topeki 

11.040 

g^'vifr;;;;.:::::: 

Hopkinsvlll, 

^i'^^l'j'^" 

g^d"'-: 

"7.3H 

i«< 

11 

"St. 

^'^::}E 

? 

1 

IE;;;;;;;;;-"- 

BMdefud 

i.iS 
3.0J4 
40.70s 
13.»14 

MARYLAND^ 

S^r^-^::::::; 

S^S'iikfiiiid::: 

i 

pI^kiMiown ::::;: 

,fS 

e.r::;:::;;::; 

)^ 

AltleborDugh 

Bamslable 

Salem 

•JSS 

tSSiisi-.::::;;:: 

J.B. 
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POPULATION  OF  CITIES 


SS'SX::::;; 

IS 

1 

is 

S.ai4 
7.SS7 
4.149 

^%\ 

7-S*9 

E 

7."63 

4^190 

S.S«9 
4,190 

II 

1 

3.3^ 

IS 

4^53 

■a,5« 

7,038 

■i 

Ware 

Weal  Sprmglield... 

Wincliendoo 

Worcesler 

UICH1GAN— 

Allenan 

Balll*  Creek 

1 

10i,669 

pi 

*l 
3.910 

s«r;i;;;;; 

§;S.S"r;..:;: 

HaMings 

ii,iB, 

:7.857 
11.630 

'S 

SaXT 

Muakeitiin 

ss; 

'"3 

SfJ^X^e'^'!^:::::: 

3.901 

Dululh..^. 

k 

Slillwaler b.oss  11.139 

MISSISSIPPI— 

Colambu. 3.955  (.SSI 

JackKin j.joj  6.ati 

Meridian i,o3  10.8^ 

Natchei 7,058  10,13* 

M?SSO[Pr2^"  *"■""■  "■""  '■**' 

BooneviUe j.Sm  4,13* 

BronkSeld 1,164  4,334 

Cape  Girardeau j.SBg  4,t8S 

Cinbage 4.167  j.gGi 

Cartolllon 1.31J  3,858 

Clinlon 1.M  4,699 

Fallon  Cily 3,409  4,189 

Independence*..!;!!  ^.46  6,373 

lefferMn  Cny 5,171  6.731 

Jopbn 7.018  9,190 

kaniMCily 55,785  .31,416 

Leiinpuin s.ne  4,538 

Louisiana 4,315  5,071 

Maraball XToi  4,138 

MaconCiiy 3,046  3,350 

Moberlr C.070  8,213 

MarjTTille 3,485  4.01T 

Meiico    3,835  4.7S9 

Saint  Joseph.!!!!!!!  3i!43i  silSri 

Sainltoma J50.S18  460.357 

Sedaiia 9,361  14.511 

Sptingfield 6.511  21,841 

Warrensburg 4,049  4.W* 

Fremonl. .!.'.!!.'!.'.*.'!  3,013  6!6i4 

Hasuag) «,Bi7  1J,79J 

Lincoln     13,003  33,49' 

Nebraska  City 4,183  11,47* 

Omaba 30,518  139,526 

Plallsmoulh 4,175  8,403 

NEVADA— 

Caison  City 4,129  4.060 

VirginiaCitj 10,917  i,J77 

NEW  HAMPSHIRE— 

Claremool 4,704  S,S53 

Concord 13,843  16,94* 

Dover 11,687  ",779 

MancheVtet". ....'!!!  3*!^  43!9S3 

Nashua..     13,197  '9,>M 

Portsmouth 9,690  9>8ii 

Rochester 5,784  7.11J 

Somersworth 5,586  6447 

NEW  JERSEY- 

Allanlic 5,477  13,038 

Bayonne 9,37|  '«.«fi 

Brid(ie(on. ."!..,.!!.  bIt"  ii!47" 

Buiirngton 6,090  8.196 

Camden  4i.6S9  5S,>74 

-  Glouccllercily!!!!!  5I347  6!)65 
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POPULATION  OF  CITIES 


t^ejCitt laQ.TH 

imbenvllle 4,i8i 

MillTille 7,660 

MorriMown 5,418 

Newirk ij6.jaS 

Vtteisan '.'.'.'.'.'.'.'.'.'.'..  ji.oji 

Perth  AmtWT 4,Bd8 

PhllliTKbDrg 7.1S1 

PlaiofieM S.UJ 

IS;;:;;;;:;;;;:  || 

Washington 1.141 

NEW  MEXICO— 

Sinia  F* 6,6)) 

NEW  YORK— 

Albinj 90,758 

Amilerdun, 0,4™ 

Bingbamplon; ::!!!'.:  17I317 

Brooklyn 566,663 

CmlsWll. !....".'.'.'.".  t.jM 

ColleRcPoini'!.'.'..'.'  ^^itn 

Dnnldrk  .'.'.'.'.!!■.'. ■.'.'.  tuS 

Pj™^j^ ".W 

raUm... '.'.'.'.".".'..'.'.  '.'"'. 

Geneva 3.B7B 

GlS?m*iUe  .*.*.;*!;:!  Jl^H 

Greenbaih j.105 

Greontslud 4,160 

HoMickFalls 4,530 

Homellsville i.igj 

iihKa";;:: :::;:.':;;  sitoj 

Jamestown 9.357 

tSss:;;;::::  IB 

LockpoTi I]  iU 

LoniE  Island  CEly....  17.119 

Malone i.m 

Uiddlelovn i,4M 

New  Bricbton 11.679 

NewbuTsb 18.049 

New  York i,loe.i9!>ii 

ORdensburf 10,341 

oweno. ::::;:"::";:  ^.m 

Peekikill 6.B93 

Fori  Henry 1.494 

Portlen-is 8,678 

FpDBhkeepsio 10.107 

Rochester 89.3M 


I)  .017 


18:488 


.0 


SingSinK 6,578  io.07« 

37"*""=    i''TP  67.B77 

TartTlown 1.6S4  3.901 

Troy j6,747  60,699 

West  1T07. ::;:::;!!;  'Iism  itlJi 

WhiiebBll 4,170  S.34* 

Yonken 18,891  31,919 

NORTH  CAROLINA— 

Charr"* "■*'*  "■*" 

FajtaeyiUi'!.'!,"'.'.'.  3I48S  *'"o 

R'lp'sh   »i6s  ":;9i 

S».Ii»6oiT i,7u  4.436 

WilmlngtoD I?,}:!)  10,008 

Winilon iBs4  7,988 

NORTH  DAKOTA— 

Bismwek 1,758  1.169 

F"l!o ".693  S.6U 

^GrandForks .,705  4,96, 

.AUiince.'.V.  "..'!!;."!"  4i636  7!!9« 

Asbtand ,  3,004  3.5^ 

CambridBe.  ■.■.".".'.■.'.*.■.  iw'  ?.'mJ 

Canton 11.158  16,317 

Cbilieoihe   ....  10,938  ii.aji 

Cinginnali a)5.i39  196.109 

Circleville 6.046  6,675 

Cleveland i6o,.,6  «i,546 

ColumbM 51,647  90,398 

Dapon. ..!!.':;!!!!:;  sK^  ^'.^U 

'>enaneo    5.907  7.)M 

Delaware 6,8u  S.m 

Eait  Liverpool 5.568  10.947 

|.'T]?," 4.777  S.S30 

Fmdlay 4,633  16.000 

Gaiiipoiii;".','.!;;."  4^1™  Jiuo 

Greenville 3,535  5,539 

Hamilton 11,111  17,519 

Ironlon 8.857  10,911 

Lebanon 3.174 

Litna 7.567  i5,9;o 

Mansfield. ....',  9^859  i3!54» 

Mariella 5,444  8.30S 

Manon 3,899  8.308 

Manillon 6,836  10,068 

Middleravm 4,538  7.673 

NelS^^iiie::::::::.":  ^Ss  *s« 

Newark 9,600  14369 

Norwalk... 5,704  7.368 

Piqiia. ,,.......  6.031  9.069 

Porlsnioulh ■n,31i  11,387 

Sanduskr 15.B38  19.134 

Sidney 3,8^3  *.9»a 

Sprini;lield 10.730  31.13] 

Sleubenville 11.093  13.363 

Tiffin 7.879  10.771 

Toledo 50.137  81,65a 
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POPULATION  OF  CITIES 


&;;::::■-;;:: 

7."6 

ItIS 

«,8o3 

■i:i 

78.68J 

IS 

S.7M 

11 

p 

6.877 

1 

i 

ii 

7,.8< 
3,o.8 

IS6.3»9 

~1 

J,6.« 

e.i4j 

IM17 
4.S<S 

1 
l:| 

6!i37 

a.03. 

«,.67 
3,68o 

Ii 

■'S 

11 

•is 
IS 

;iit.t™ 

ism 

If 

1 

i 

■3.SH0 

6,018 
■1.693 

rl 

10,050 

i 

M.S9» 

10,013 

i 

-nil 

f^ 

3.980 

«0.iSO 

6.09J 
7.W 

s,8So 

i 

Reading 

Waahlnglon 

Is 

&"•.:■•::••;:;: 

1 

AslOTia 

Bui  Fonland.  . 
Eugene 

SSbnry"'^:::::::. 

Salem   

'■■S 

AUeKheny 

!:3S 

37.SS7 
«'.BW 

^^^7i 

AiWejF. 

i;=S'.-..-;. 

Wilfcejbarre 

WJlIiamtport 

RHODE  "island^" 

Nfl^^mi  ■..*.■.■."; ::'. 

i»,7» 

gBii;:::.-..  -.;■ 

IK".:::.-:::.::- 

M.39J 

1,366 

S.aoo 
*.7oo 

Spananborg 

SOUTH  DAKOTA— 

TENNESSBS^' 

FtMklin 

gSS'.lT' :: 

GreenviLle 

N.\"?iiiV."".".. ::::: 

TEXAS— 

Auilin 

Brenham 

.o..il 

38.140 

:s3 

Fmi  Worth'"    ".'.'.'.. 

M.h«n|^Cit7 

Laredo 

'S 

M*uch  CbDnk 

.!:a 

UTAH— 

■W 

Phila'io'phla 

SSEii";;;:::::; 

va'!,!iSl* 

«-77I 
e,8S9 
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POPULATION  OF  CITIES 


II,J6S 

"41 

11 

mo 

&' 
IS 
|g 

§ 

2.8.9 

7.m 

3,677 

ii 

WISCONSIN- 

■  \s 

4.790 

:  1 

9J«a 
;     'lias? 

J.39) 

;  li 

4.346 

KM 

■  t.BjJ 

VIRGINIA- 

R^^JIiJ^i^,::::: 

£,fe 

S?c"hrr?' 

li 

Ellensburj! 

O'hkoih 

«!740 

S^ '.".':'"*".: 

Po.t  toKOsend 

Ssatlle 

ai.on 

■IS 

6.SJO 

IS 

Spokane  Falls 

SlEvra'BPoim..,. 

Whaicon.  

WESTVIRCINIA- 

Waakeaba 

Cheyenno 

■■  r^ 

■;■?; 
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SOCIAL  STATISTICS  OF  CITIES 


1 

! 
1 

i 

1 

Le 

.0 

» 

1 

1 

^ 

v; 
il 

F,N*«.,.t. 

Mins. 

S    l! 

Ii 

1    ^ 

,^ 

ClT.ES. 

1 

1 

* 

h 

1 

ST. 
11 

10.9; 

a 

1 

3- =3 
>1.6S 
^37 

Ill              I 

i:l      i 

i   i 

li     • 

3  J  7''         5 

Si     I 
as     : 

1 

i 

57 

J 

1 
46 

Si 

Ji 

to 
3J 

1 

9- 

69'. 

i 

J 

78 

i 

40 

ii 

9P 

6.: 
434 

73! 
30. 

58; 
1.43^ 

43< 
■71 
83 

468,077 

ii 
Ii 

iii 
Ii 

46!7»3 

M'^nt^^iiV/:.' 

30,000 

iiS--;- 

37!s84 
J0.000 

4,S00 

Nashville 

jriis  ■■■■■■'■ 

gjUM;.:::::: 

Los  Annclcs 

SiouiCiiy 

f> 

¥ 

u 

33, »» 

Ii 

it(.ooo 

31.000 

f  ™ 

3,000 

""e.qpo 

1,000 

1,000 

Ms 

Lrc"™" 

S.000 

S-a-:::;:: 

Leavenworth   .. 

S:S 

J 

r 

3 

4.000 

IS 

AREAS  OF  STATES  AND  TERRITORIES  IN  SQUARE  MILES. 


States  «hi>  Te it ri tobies. 

Gross,... 

Sur(ic«. 

Siirtace. 

Alabama 

ti}!oio 

aioy. 
sS.ftdo 

1 

)i,J40 

Dtstriolot  Columbia 

Florida 

lii 
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AREAS  OF  STATES  AND  TERRITORIES,  ETC. 


Stath  AHS  TlKRITOmES 

GrosiArca. 

SnrfBce. 

L.od 

Surface, 

S6.6SO 
56.33" 
31,400 

&S 

33.040 

i 

'iS. 

77.650 

is 

II 

97,890 

610 

440 
4<W 

£ 

"i 

X 

JOO 

360 

•£ 

600 

1,470 

«, 

36.0W 
3i,9io 

JJ-JS 

KenluckT .   .... 

i 

S7-430 

F 

l^EEEEEEz: 

;k 

IM,46l> 

IS 

Oregon          

Vicniota 

S:ig 

»I,64S 

RHitM  b.T  uid  L<wBr  N«w  York  b»T. . . . 

3.oaj,6oo 

«.. 

*  iDclDdine  Cherokee  cc 


DEBT  OF  THE  UNITED  STATES  AND  THE  SEVERAL  STATES 
IN  1S80  AND  1890. 


™,„<.™t. 

FUMTraO  DIBT. 

iBBo 

IS90 

iSBo 

.89= 

ToUl 

(i,964.S96.3H  -8 

I913.978.941  88 

»4S5.'«7.i96s6 

•880,048.558  Ji, 

The  «^e«l  .uw.! 

l7t9.i!«.37o  00 

•l.3.6n,8g7  39 
41.314,309  97 

"IS'X 

ttT  c«r1ifiGal«i  for  which  ad  eqoAl  jiidod 
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DEBT  OF  THE  UNITED  STATES.  ETC. 


CASH  IKD  FUNDS  OH  HUD. 

KBT  Dl»t. 

tSSo 

.8^ 

1S80 

1890 

Tol^ 

»3.9,99».MO  11 

.?88,li98,«.  46 

»i,i»7.o'7.999  00 

». OS] ,7 11,808  80 

S-£3SS- 

f»  1,088, Ml  sa 

.08.903.877  35 

»ja.»i4-79o  45' 
136,443,701  04 

11,991,517,314  51 
jiH,soo,674  49 

•sssx 

SUMMARY  OF  THE  DEBTS   OF  THE   SEVERAL   STATES  OF 
THE  UNITED  STATES  FOR  18S0  AND  i8go. 


.0..EDI...T. 

flojitibg  dbbt. 

i8Sa 

1890 

i8&> 

IB90 

HS4,903.«»  1 

1.94.800.371  88 

*4I>SM.309   57 

&l,7soo 

■  1,093.39s  I 

SOO.OWDO 

1,18.,97S  « 

„S:gS 
,iSKS 

33,010.464  00 
^.IJjiooo  00 

lisi 

all 

(9,137,700  00 
1,963.100  00 

•CSS 

■Sii 

l,74!8iia  00 
1,209.587  00 

7.61 I. 600  00 

.,796,665  w 

.sis 

•8.687.6ftl  79 

''«'3.^  7< 

„..,„.. 

«,i6s,«07  31 

•MS 

M95:687  78 

ir" 

6,336.550  00 
1.4  i'o,8  83 

SSa%:::.;::. 

1,S3»,915  00 

Sr^l,^:.-.::::; 

(fl 

-fi""' 

Sa-:;;;:- 

'g;3S 

sSr;;;;; 

Hioneiou 

Sar:::::::: 

as:& 

SS^.'rr"::" 

SoDthCaroliDa"!." 

Wiseomin  

ca,h™f««otomh..d. 

-TIX.I. 

iSSo 

.S>) 

1880                               1890 

»I0S,9O3,S;7  35 

1 '36,44  3.701  04 

(104,500.674  49      (131,336,689  44 

X.Zf. 

I410.576B0 
7,391.851  36 

*"-'^%V^  *"-'n:^S 

Colorxlo 

"3,484  76 
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DEBTS  OF  THE  SEVERAL  STATES.  ETC. 


OBHlHDni 

HD*  OH  HAHD. 

HIT 

OSllT. 

1880 

.8^ 

1S80 

1890 

ConDccUcnt 

DdMus 

iiklls 
■ass 

■      3,S8o,Si6  67 
6j.7)6  90 

■■ass 

H.6»7.i5i  6» 
B7,9ttH  04 

iSS;i 

4.878.B9>  37 
4,631,857  88 

im'm  95 

■■i::iS:t 

7.«46,411  00 
30,0»,D74  i9 
i.3«,l89  IJ 

"■s:3;; 
.  ■■sixs 

I7^1!,8ll  ,7 

,lSI:S;s 

1,358,509  ■! 
4.6S|;710  ^ 

711,861  54 
8,038,815  gi 

■iB:!SS 

509,64310 

H,6S9,S09  38 
3.7«>,89l  J? 

'iass 

1.714, tS3  5$ 

MichiRan 

4,'48.7a>68 

s£S''-::''^^ 

".J03.836  40 

■8,182.329  49 

«9->67  JS 

3,146.183  17 

NewHami^irt... 

).574-846  30 

1.639.706  IS 

NonhCarolirai,... 

■ssss 

17,560.631  gi 

7.53S.J67  79 

7.0.4,767  46 

Kbod/liland 

.,^.0.609 

31.263.614  20 

STATISTICS  OF  INDIANS. 
Tbe  rolIowinR  uble  givas  iha  loul  nninbn  ot  Indians  livi 


Ota. 

MV.HO  OH  «.SEKVAT<C»,. 

Total" 

l,(aLe~~ 

V4TIOH. 

imiiiiTaiiiH. 

T0..I, 

Male. 

Female 

Female 

.6.740 

lS.28i 

no 

131.381 
^'98? 

65,30. 

S3 

31.5^7 

i.3}6 
10,263 

269 

i6,WS 
76" 

30 

lj,fi21 

s 

1.610 

>,79' 

1,849 

■4* 

8.708 

4.119 

4-5*J 

..^?^ 

sit 

478 

140 
■4S 

SS-^v..v;.::::;;:; 

1 

70 

.67 

Masuchdietti... 



75 
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,  STATISTICS  OF  INDIANS. 


Total. 

LIVIKCOH  BUIRVATIOHS. 

L[VlH0  0Fri<E3EIIV,,lo.s 

TBBWroWES. 

Tolal. 

Male. 

FemaU 

Towl. 

Hale. 

Female 

1.40] 

li 

1.304 

.a 

.i 

••IS 

I.404 

TV 

'■T^ 

6,a63 

«,fl31 

3.i3I 

M|'«™ppi 

10.3J6 
ap^Sai 

9.«: 

100 

1.7J0 

„r;-is:"' 

19 

KfrciSi":::::::: 

331 

"3 

19.068 

iK 

ilaso 

.       6 

i 

89 

.  i 
3 

5»7 

190 

W7 

So^  Dskola 

il! 

^1 

aiw^ 

WiKOnSn 

454 

Wbt    Depl.  Apsciiei, 

mdiuit in  prisoner).. 

>,  IbePneblwoINcK 
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Dates  of  soira  Remarkable  Events  in  the  Histort  of 
THE  North  American  Colonies  and  United  States. 

IflM  Fint  ChBTter  of  Virginia. 

IG07  Tint  Settlemeat  in  Virginia. 

lfl!D  Fint  ScttlflmsDt  in  tlusachawtts. 

I6M  Talcing  of  Now  Amsterdam  (New  Totk). 

I7G9  Battla  of  Heights  of  Abraham  and  taking  of  Quebec 

1775  Begiuning  ottha  KcTOlutionary  War. 

1776  Declaration  of  Iad<i>en(l(iDCB. 
1781  FormatioQ  of  the  Confederation. 

1783        Independence  of  United  States  recognized. 
1787        CoM^tntiona!  Convention  at  Phikdeliihin. 
17BB        Tha  Conatitntion  ratified  by  NineStatea, 
1789        BeginniDg  of  the  Federal  CoTemment. 
17S3        Invention  of  the  Cotton  Gin. 
1803        PoTchnaa  of  Loniaiana  from  Francii. 
1812-14  War  with  £[igland. 
18H-1B  DiaappearancB  of  the  Federalist  Party. 

1819  Purchase  of  Florida  from  Spain. 
1S19        Steamers  begin  to  cross  the  Atlantic. 

1820  The  Uiswnri  Campromiae. 
1828-32  Formation  of  the  TVhig  Party. 
1830        First  Fassenijer  Railway  opened. 

18*0        National  Nominating  Conventions  regijarly  Mtabliahfd. 

1814        First  Electric  Telegraph  in  operatioD. 

1846         Admission  of  Tcias  to  the  Union. 

lSift-4S  Mexican  War  and  Ceaaion  of  Califamia, 

1852-58  FaU  ottlio  Whig  Party. 

lSS4-5fl  Formation  of  the  KapnUican  Party, 

1857        Dred  Scott  dcciaiou  delivered. 

1861-SS  War  of  Secession. 

1889        Tirst  Trans- Continental  Railway  completed. 

1877        Fmal  witlidtanal  of  Fedeml  trooia  from  the  South. 

1879        Specio  Payments  resnmed. 
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INTRODUOIOET 

"What  do  yon  think  of  our  inititations  t "  is  tho  question 
oddreBsed  to  tho  European  traveller'  in  the  United  States  hj 
every  chance  acquaintance.  The  traveller  finds  the  question 
nAtuTftl,  for  if  he  be  an  observant  man  his  own  mind  is  full  of 
these  institutions.  But  he  asks  himself  why  it  should  be  in 
America  only  that  he  is  so  interrogated.  In  England  one  does 
not  inquire  from  foreigners,  nor  even  from  Americans,  'their 
views  on  the  English  laws  and  government ;  nor  does  the 
Englishman  on  the  Continent  find  Frenchmen  or  Germans  or  . 
Italians  anxious  to  have  his  judgment  on  their  politics.  Pre- 
sently the  reason  of  \3ia  difference  appears.  The  institutions  of 
the  United  States  are  deemed  by  inhabitants  and  admitted  by 
stnuigers  to  be  a  matter  of  more  general  interest  than  tjioae  of 
the  not  less  famous  nations  of  the  Old  World.  They  are,  ot  are 
supposed  to  be,  institutions  of  a  new  type.  They  form,  or  are 
supposed  to  form,  a  symmetrical  whole,  capable  of  being  studied 
and  judged  all  together  more  profitably  than  the  less  perfectly 
harmonued  institutions  of  older  countries.  They  represent  an 
experiment  in  the  rule  of  the  multitude,  tried  on  a  scale  un- 
precedentedly  vast,  and  the  resulta  of  which  overy  one  is  con- 
cerned to  watch.  And  yet  they  are  something  more  than  an 
experiment,  for  they  are  believed  to  disclose  and  display  the 
type  of  institutions^  towards  which,  as  by  a  law  of  fate,  the  rest 
of  civilised  mankind  are  forced  to  move,  some  with  swifter, 
others  with  slower,  but  all  with  unresting  feet 

When  our  traveller  returns  home  he  is  again  interrogated  by 
the  more  intelligently  cilrioua  of  his  friends.  But  what  now 
strikes  him  is  the  inaptnesa  of  their  questions.  Thoughtful 
Europeans  have  begun  to  realiie,  whether  with  satisfaction  or 
regret,  tbe  enormous  and  daily-increasing  influence  of  the  United 
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States,  and  the  splendour  of  the  part  reaerred  for  them  in  the 
derelopment  of  civilintion.  -Bat  such  men,  unless  they  have 
theniBslTBs  crossed  the  Atlantic,  have  seldom  either  exact  cr 
correct  ideas  regarding  the  phenomena  of  the  Kew  Wtnrld.  The 
sodal  and  political  experiments  of  America  constantly  dted  in 
Europe  botJi  -as  pattenu  and  as  warnings  are  hardly  ever  cited 
with  due  knowledge  of  tlie  facts,  much  leas  with  oominvheDsion 
(rf  what  they  teach ;  and  where  premises  are  misunderstood  in- 
ferences must  be  unsound. 

It  is  such  a  feeling  as  this,  a  sense  of  tiie  Immense  curiosity 
of  Europe  regarding  the  social  and  political  life  of  America,  and 
of  the  incomparable  significance  of  ^bnerican  experience,  that  has 
led  and  will  lead  so  many  travellers  to  record  their  impressions 
of  the  I^nd  of  the  Future.  Yet  the  very  abundance  of  descrip- 
tions in  existence  seems  to  require  the  author  of  another  to 
justify  himself  for  adding  it  to  tlie  list 

I  might  plead  that  America  changes  so  fast  that  every  few 
years  a  new  crop  of  books  is  needed  to  describe  the  new  face 
which  things  have  put  on,  the  new  [ooblems  that  have  appeared, 
the  new  ideas  germinating  among  her  people,  the  new  and 
unexpected  developments  for  evil  as  well  as  for  good  of  which 
her  established  institutions  have  been  found  capable.  I  might 
observe  that  a  new  geueratiou  grows  up  every  few  years  in 
Europe,  which  does  not  read  the  older  books,  because  they  are 
old,  bat  may  desire  to  read  a  new  one.  And  if  a  further  reason 
is  asked  for,  let  it  be  found  in  this,  that  daring  the  last  fifty 
years  no  author  has  proposed  to  himself  the  aim  of  portraying 
the  whole  political  sy3t«m  of  the  country  in  its  practice  as  well 
as  its  theory,  of  explaining  not  only  the  KationsI  Govemm«it 
but  the  State  Governments,  not  only  the  Constitution  but  the 
party  system,*  not  only  the  par^  system  but  the  ideas,  temper, 
habits  of  the  sovereign  people.  Much  that  is  valuable  has  been 
written  on  particnlar  parts  or  aspects  of  the  subject,  but  no  one 
seems  to  have  tried  to  deal  with  it  as  a  whole  ;  not  to  add  that 
some  of  the  ablest  writers  have  been  either  advocKtes,  oftsn 
[Hvfessed  advocates,  or  dets-actors  of  democracy. 

To  present  such  a  general  view  of  the  United  States  both  as 
a  Government  and  as  a  Nation  is  the  aim  of  the  present  book. 
But  in  seeking  to  be  comprehensive  it  does  not  attempt  to  be 
exhaustive.  "Hie  effort  to  cover  the  whole  ground  wi^  equal 
minuteness,  which.a  penetrating  critic— the  late  Earl  Hillebrand 
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— remarked  upon  u  a  chsiacteristic  fault  of  English  writf n,  ii 
to  be  avoided  not  merely  because  it  wearies  a  reader,  but  because 
it  leads  the  writer  to  descant  as  fully  upon  matters  be  biom 
imperfectly  aa  upon  those  with  which  his  own  tastes  and  hnow- 
ledge  qualify  him  to  deal.  I  shall  endeavour  to  omit  nothin| 
which  seems  necessary  to  make  the  political  life  and  the  national 
character  and  tendencies  of  the  Americans  inielligible  to  Euro- 
peans, and  with  this  view  shall  touch  upon  some  topics  only 
distantly  connected  with  government  or  politics.  But  there  are 
.  also  many  topics,  perhaps  no  more  remote  from  the  main  subject, 
which  I  shall  pass  lightly  over,  either  because  they  have  been 
BufBciently  handled  by  previous  writers,  or  because  I  have  no 
such  minute  acquaintance  with  them  as  would  make  my  observa- 
tions profitable.  For  instance,  the  common-school  system  of  the 
United  Stat«8  has  been  so  frequently  and  fully  described  in 
many  easily  accessible  books  that  an  account  of  it  will  not  be 
expected  from  me.  But  American  universities  have  been  gener- 
ally neglected  by  European  observers,  and  may  therefore  properly 
claun  some  pages.  The  statistics  of  manu^tures,  agriculture, 
and  commerce,  the  systems  of  railway  finance  and  railway 
management^  are  full  of  interest^  but  they  would  need  so  much 
space  to  be  properly  set  forth  and  commented  on  that  it  would 
be  impossible  to  bring  them  within  the  present  volumes,  even 
had  I  the  special  skill  and  knowledge  needed  to  distil  from  rows 
of  figures  tJlte  refined  spirit  of  instmction.  Moreover,  although 
an  account  of  these  fact«  might  be  made  to  illustrate  the  features 
of  American  civilisation,  it  is  not  necessary  to  a  comprehension 
of  American  character.  ObeervatJons  on  the  state  of  literature 
and  religion  are  necessary,  and  I  have  therefore  endeavoured  to 
convey  some  idea  of  the  literary  tastes  and  the  religious  habita 
of  tho  people,  and  of  the  part  which  these  play  in  forming  and 
colouring  tbe  whole  life  of  the  country. 

The  book  which  it  might  seem  natural  for  me  to  take  as  a 
model  is  the  Democraey  m  America  of  Alexis  do  Tocqueville.  It 
would  indeed,  apart  from  the  danger  of  provoking  a  comparison 
with  such  an  admirable  master  of  style,  have  been  an  inta«sting 
and  useful  task  to  tread  in  his  steps,  and  seek  to  do  for  the 
United  States  of  1888,  with  their  sixty  millions  of  people,  what 
be  did  for  the  fifteen  millions  of  1832.  But  what  I  have  actually 
tried  to  accomplish  iu  something  different,  for  I  have  conceived 
the  subject  upon  quite  other  lines.     To  De  Tocqueville  Amerioa 
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waa  prinurily  a  democncy,  the  ideal  democracy,  fraught  witb 
leaaons  for  Europe,  and  above  all  for  hia  own  France.  What  he 
has  given  ub  ia  not  ao  mach  a  description  of  the  country  and 
people  aa  a  treatiae,  fall  of  fine  observation  and  elevated  thinUng, 
npoa  democracy,,  a  treatise  whoso  concluaioiu  are  illustrated 
from  America,  bub  are  founded,  not  ao  mach  oa  an  analjais  of 
Americsji  phenomena  aa  on  general  and  somewhat  speculatire 
viewa  of  democracy  which  the  oirciunstanaes  of  France  had 
suggested.  Democratic  government  seems  to  me,  witJit  all  defei^ 
enoe  to  hia  high  authority,  a  cause  not  so  potent  in  die  moral 
and  social  sphere  as  he  deemed  it ;  and  my  object  has  been  less 
to  discuss  its  merits  than  to  paint  the  institutions  and  people  of 
America  as  they  are,  tracing  what  is  peculiar  in  them  not  merely 
to  the  Bovereignty  of  the  masses,  but  also  U>  the  hiatory  and 
taraditiona  of  the  race,  to  its  fundamental  ideas,  to  its  material 
environment  I  have  striven  to  avoid  the  temptations  of  the 
deductive  metliod,  and  to  present  simply  tlie  facta  of  tbe  case, 
arranging  and  connecting  them  as  beet  I  can,  but  letting  then 
apeak  for  ttiemselves  rather  than  pressing  upon  the  reader  my 
own  conclusions.  The  longer  any  one  studies  a  vast  subject, 
the  more  cautions  in  inference  does  he  become.  When  I  firat 
visited  America  eighteen  years  ago,  I  brought  horns  a  swarm  of 
bold  generalizations.  Half  of  them  were  thrown  overboard  after 
a  second  visit  in  1881.  Of  the  half  that  remained,  some  were 
dropped  into  the  Atlantic  when  I  returned  across  it  after  a  third 
visit  in  1883-84:  and  although  the  two  later  journeys  ^vebirtii 
to  some  new  views,  these  views  are  fewer  and  more  discreetly 
cautious  than  their  departed  siaten  of  1870.  I  can  honesUysay 
that  I  shall  be  far  better  pleased  if  readers  of  a  philosophic  turn  find 
in  the  book  matter  on  which  they  feel  they  can  safely  build  theories 
for  themselves,  than  if  they  take  from  it  theories  ready  mode. 

In  the  effort  to  bring  within  reaaonable  compass  a  description 
of  the  facts  of  to-day,  I  have  had  to  resist  another  temptation, 
that  of  straying  off  into  history.  The  temptation  has  been 
strong  for  occasional  excunit^ia  into  the  put  might  have  been 
used  not  only  to  enliven  but  to  confirm  and  illustrate  statements 
tiie  evidence  for  which  it  has  sometimes  been  necessary  to  omil^ 
American  history,  of  which  Europeans  know  scarcely  anything 
may  be  wanting  in  colour  and  romance  when  compared  with  the 
annals  of  the  great  states  of  the  Old  World ;  but  it  is  eminently 
rich  in  political  initznotdon.     I  hope  dut  my  American  readers; 
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who,  if  I  ua  not  mistaken,  kpow  tho  history  of  their  coimtr; 
bett«r  than  ^le  English  know  that  of  EDglund,  will  not  Buppoae 
that  I  have  ignorsd  this  instruction,  but  will  allow  for  the 
omissions  forced  on  me  b^  the  magnitude  of  the  Rubject  which 
I  am  trying  to  compress  into  two  volumes.  Similar  reasons 
have  compelled  me  to  deal  briefl;  with  the  legal  aspects  of  the 
ConstituUon ;  but  this  la  a  defect  which  the  lay  reader  will 
probably  deem  a  merit 

Even  when  limited  by  the  exclusion  of  history  and  law,  the 
subject  remains  so  vast  and  complex  as  to  make  necessary  an 
explanation  of  the  conception  I  have  formed  of  ~  it,  and  of  the 
plan  upon  which  the  book  has  been  (instructed. 

There  are  three  main  things  that  one  wishes  to  know  about  a 
national  commonwealth,  viz.  its  framework  and  constitutional 
machinery,  the  methods  by  which  it  is  worked,  the  forces  which 
move  it  and  direct  its  course.  It  la  natural  to  begin  with  the 
first  of  these.  Accordingly,  I  begin  with  the  government ;  and 
as  the  powers  of  government  are  two-fold,  being  vested  partly 
in  the  National  or  Federal  authorities  and  partly  in  the  States, 
I  begin  with  the  National  government,  whose  etractiire  presents 
less  difficulty  to  European  minds,  because  it  resembles  the 
national  government  in  each  of  their  own  countries.  Part  L 
therefore  contains  an  account  of  the  several  Federal  authorities, 
the  President,  Congress,  the  Courts  of  Law.  It  describes  the 
relations  of  the  National  or  central  power  to  thft  several  States. 
It  discusses  the  nature  of  the  Constitution  as  a  fundamental 
supreme  law,  and  shows  how  this  stable  and  rigid  instrument 
haa  been  in  a  few  points  expressly,  in  many  others  tacitly  and 
half-unconsciously  modiSed 

Part  IL  deals  similarly  with  the  State  QovemmeBts,  examin- 
ing the  constitutions  that  have  established  them,  the  authorities 
which  adminiater  them,  the  practical  working  of  their  legislative 
bodies.  And  as  local  government  is  a  matter  of  State  regulation, 
there  is  also  given  some  account  of  the  Bystems  of  rural  and  city 
government  which  have  been  created  in  the  various  States,  and 
which  have,  rural  government  for  its  merits  and  city  government 
for  its  foults,  become  the  theme  of  copious  discuBsion  among 
foreign  students  of  American  institutions. 

(Part  IIL)  The  whole  machinery,  both  of  national  and  of 
State  governments,  is  worked  by  the  political  parties.  Parties 
have  fa«en  organised  far  more  elaborately  in  the  United  States 
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than  Anjwhna  else  in  the  vorld,  »ad  have  paased  more  coni- 
pletelf  under  the  control  of  a  profesaton&l  class.  The  party 
organj^tions  in  fact  form  a  second  body  of  political  machinery, 
existing  lide  by  side  with  that  of  the  legally  constituted  goTern- 
msnt,  and  soircely  less  complicated.  Polities,  considered  not  as 
the  science  of  government,  but  as  the  art  of  winning  elections 
uid  securing  office,  has  reached  in  Xhi  United  States  a  develops 
ment  surpassing  in  elaborateness  that  of  Britain  or  France  as 
much  as  the  methods  of  those  countries  surpass  the  methods  of 
^Servia  or  Soumania.  Part  III.  contains  a  <Bketch  of  this  party 
system,  and  of  the  men  who  "run"  it,  topics  which  deeerve  and 
would  repay  a  fuller  ezamination  than  they  have  yet  received 
'Bven  in  America,  or  than  my  limits  permit  me  to  bestow. 

(Part  rV.)  The  parties,  however,  are  not  the  ultimate  force 
in  the  conduct  of  afTatrs.  Behind  and  above-  them  stands  the 
people.  Public  opinion,  thatis  'the  mind  and  conscience  of  the 
whole  nation,  is  the  opinion  of  persons  who  are  included  in  the 
[Muties,  for  the  parties  taken  together  are  the  nation ;  and  the 
parties,  each  claiming  to  be  its  true  exponent,  seek  to  use  it  for 
their  purposes.  Yet  it  stands  above  the  parties,  being  coot^er 
and  lai^er  minded  than  they  are;  it  awes  party  leaders  and 
holds  in  check  party  organisationa,  No  one  openly  ventures  to 
resist  it^  It  determines  the  direction  and  the  character  of 
national  policy.  It  is  the  product  of  a  greater  number  of 
minds  than  in  any  other  country,  and  it  is  more  indisputably 
sovereign.  It  is  the  central  point  of  the  whole  American  polity. 
To  describe  it^  that  is,  to  sketch  the  leading  political  ideas,  habits, 
and  tendencies  of  the  American  people^  and  show  bow  they 
express  themselves  in  action,  is  the  most  difficult  and  also  the 
most  vital  part  of  my  task ;  and  to  this  task  the  twelve  chapters 
of  Part  17.  are  devoted 

(Part  V.)  As  the  deecnptions  given  and  propositions  advanced 
in  treating  of  the  party  system  and  of  public  opinion  are  neces- 
sarily general,  they  seem  to  need  illustration  by  instances  drawn 
from  recent  American  history.  I  collect  some  such  instances  in 
Part  T.,  and  place  there  a  discussion  of  aeveml  political  questions 
which  lie  outside  party  politics,  together  with  some  chapters  in 
which  the  attempt  is  nutde  to  estimate  the  strength  and  weakness 
of  democratic  goverpment  as  it  exists  in  the  United  Stata^  and  to 
compare  the  phenomena  which  it  actually  shows  with  those  which 
European  speculation  has  attributed  to  democracy  in  general 
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(Fftrt  VI.)  At  this  point  the  properly  political  sections  of  the 
book  end.  Bat  there  are  certain  non-political  institutions,  certain 
aapeeta  of  society,  certain  intellectual  or.  spiritual  forces,  which 
count  for  so  much  in  the  total  life  of  the  couatrj,  in  the  total 
impression  which  it  makes  and  the  hopes  for  the  future  which  it 
raises,  that  they  cannot  be  left  unnoticed.  These,  or  rather 
such  of  them  as  are  of  most  general  interest,  and  have  been  least 
adequately  understood  in  Europe,  will  be  found  briefly  treated 
in  Part  VI.  In  the  riew  which  I  take  of  them,  they  are  all 
germane,  though  not  all  equally  germane,  to  the  main  subject  of 
the  book,  which  is  the  character,  temper,  and  tendencies  of  the 
American  nation  aa  they  are  expressed,  primarily  in  political  and 
social  institutions,  secondarily  in  literature  and  manners. 

This  plan  involves  some  repetition.  But  an  author  who  finds 
himself  obliged  to  choose  between  repetition  and  obscurity  ought 
not  to  doubt  as  to  his  choice.  Whenever  it  has  been  necessary 
to  trace  «  phenomenon  to  its  source,  or  to  explain  a  connection 
between  several  phenomena,  I  have  not  hesitated,  knowing  that 
one  must  not  expect  a  reader  to  carry  in  his  mind  all  that  has 
been  told  already,  to  re-state  a  material  fact,  or  re-enforce  a 
view  which  gives  to  t&e  facts  what  I  conceive  to  be  their  true 
significance. 

It  may  be  thought  that  a  subject  of  this  great  compass  ought, 
if  undertaken  at  all,  to  be  undertaken  by  a  native  AmericaiL 
No  native  American  hag,  how;ever,  undertaken  it.  Such  a  writer 
would  doubtless  have  many  advantages  over  a  stranger.  Yet 
there  are  two  adyantages  which  a  stranger,  or  at  least  a  stranger 
who  is  also  an  Englishman,  with  some  practical  knowledge  of 
English  politics  and  English  law,  may  hope  to  secure.  He  is 
struck  by  some  things  which  a  native  does  not  think  of  explain- 
ing, because  they  are  too  obvions,  and  whose  influence  on  politics 
or  society,  one  to  whom  they  seem  part  of  the  order  of  nature 
forgets  to  estimate.  And  the  stranger  finds  it  easier  to  maintain 
a  position  of  detachment^  detachment  not  only  from  party  pre- 
judice, but  from  those  prepossessions  in  favour  of  persons,  groups, 
constitutional  dogmas,  national  pretensions,  which  a  citizen  can  - 
scarcely  escape  except  by  falling  into  that  attitude  of  impartial 
cynicism  which  sours  and  perverts  the  historical  mind  as  much 
as  prejudice  itselC  He  who  regards  a  wide  landscape  from  a 
distant  height  sees  its  details  imperfectly,  and  must  unfold  his 
map  in  order  to  make  out  where  each  village  lies,  and  how  the 
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roada  run  from  poiat  bo  point.  But  he  catchM  the  true  penpefr- 
live  af  thinga  better  than  if  he  were  atanding  among  them, 
llip  great  features  of  the  landscape,  the  valleji,  slopeo,  and 
mountains,  appear  in  their  relative  proportion ;  he  can  eatimate 
the  height  'of  the  peaks  and  the  breadth  of  the  plains.  So  one 
who  writes  of  a  oonntry  not  hia  own  may  turn  his  want  of 
familiarity  witli  details  to  good  accoont  if  he  fixes  his  mind 
■treououalf  on  the  main  oharacteristacs  of  the  people  and  their 
instituti(»is,  while  not  forgetting  to  fill  up  gaps  in  hia  know- 
ledgft  by  frequent  reference  to  native  auUioritiea.  My  own  plan 
has  been  first  to  write  down  what  struck  me  as  tiie  aalient  and 
dominant  facta,  and  then  to  tes^  by  consulting  American  friends 
and  by  a  fi'xtber  study  of  American  books,  the  views  which  I 
had  reached. 

To  be  non-partiaan,  as  I  trust  to  have  been,  in  describing  the 
politics  of  the  United  States,  is  not  difficult  for  a  European, 
eapecially  if  he  has  the  good  fortune  to  have  intimate  frienda  in 
both  the  great  American  parties.  To  feel  and  show  no  bias  in 
those  graver  and  more  sharply  accentuated  issues  which  divide 
men  in  Europe,  the  issues  between  absolutism,  oligarchy,  and 
democracy  ;  ^tween  itrangly  unified  govenunents  and  the  policy 
of  decentraliiation,  this  is  a  harder  task,  yet  a  not  less  imperative 
duty.  This  much  I  can  aay,  that  no  fact  baa  been  either  stated 
or  suppressed,  and  no  opinion  pat  forward,  with  the  purpose  of 
serving  any  English  party-doctrine  or  party-policy,  or  in  any 
way  famishing  argumeota  for  use  in  any  English  oonlxoversy. 
The  admiren  and  the  censors  of  popular  government  are  equally 
likely  to  find  in  the  present  treatue  materials  suited  to  Uiair 
wishes;  and  in  many  cases,  if  I  may  judge  from  what  has  be- 
fallen some  of  my  predecessors,  ^ey  will  draw  from  ihese 
materials  ooncluaions  never  intended  by  the  author. 

Few  thinga  are  more  difficult  than  to  use  aright  arguments 
founded  on  the  political  experience  of  other  countries.  As  the 
chief  i^actical  use  of  history  is  to  deliver  us  from  plausible 
historical  analogies,  so  a  comprehension  of  the  institutions  of 
other  nations  enables  us  to  expose  sometimes  the  ill-grounded 
hope*,  sometimes  the  idle  fears,  which  loose  reports  about  those 
nations  generate.  Direct  inferences  from  the  sdbcess  or  failure 
of  a  particular  constitutional  arrangement  or  political  usage  in 
another  country  are  rarely  sound,  because  the  conditions  dlfi'er 
in  ao  many  respects  that  there  can  be  no  certainty  that  What 
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flonrisheB  or  langmalieB  under  other  skies  and  in  another  soil  will 
likewise  flotmsh  or  languish  in  our  own.  Many  an  American 
institution  would  bear  a  different  fruit  if  transplanted  to  England, 
as  tKere  is  hardly  an  English  institution  which  has  not  under- 
gone, like  the  plants  and  ■■ninialii  o£  the  Old  World,  some  change 
in  America.  The  examination  and  appraisement  of  the  institu- 
tions of  the  United  States  is  no  doubt  full  of  instruction  for 
Europe,  full  of  encouragement,  full  of  warning;  but  its  chief 
value  lies  in  what  maj  be  called  the  laws  of  political  biology 
which  it  reveals,  in  the  new  illustrations  and  enforcements  it 
supplies  of  general  truths  in  social  and  political  science,*  truths 
some  of  which  were  perceived  long  ago  by  Plato  and  Aristotle, 
but  might  have  been  forgotten  had  not  'America  poured  a  stream 
of  new  light  upon  tbem.  Now  and  then  we  may  directiy  claim 
transatlantic  experience  as  accrediting  or  discrediting  some  specific 
constitutional  device  or  the  policy  of  some  enactment.  But  even 
in  these  cases  he  who  desires  to  rely  on  the  results  shown  in 
America  must  first  satisfy  himself  that  there  is  such  a  parity  of 
conditions  and  surroundings  in  respect  to  the  particular  matter 
as  justifies  him  in  reasoning  directly  from  ascertained  reaulta 
there  to  probable  results  in  his  own  country. 

It  ie  poBuble  that  these  pages,  or  at  least  those  of  them  which  . 
describe  the  party  systfim,  may  produce  on  European  readers  an 
impression  wbich  the  author  neither  intends  nor  desires.  They 
may  set  before  him  a  picture  with  fewer  lights  and  deeper 
shadows  than  I  have  wished  it  to  contidn.  Sixteen  years  ago  I 
travelled  in  Iceland  with  two  friends.  We  crossed  the  great 
Desert  by  a  seldom  trodden  track,  encountering,  during  two 
months  of  late  autumn,  rains,  tempests,  snow-storms,  and  other 
hardships  too  numerous  to  recount  But  the  scenery  was  so 
grand  and  solemn,  the  life  so  novel,  the  charactw  of  the  people 
so  attractive,  the  historic  and  poetic  tiaditions  so  inspiring,  that 
we  returned  full  of  delight  with  the  marvellous  isle.  When  we 
expressed  tiiis  enchantment  to  our  English  friends,  we  were 
questioned  about  the  conditions  of  travel,  and  forced  to  admit 
tiiat  we  had  been  frozen  and  starved,  that  we  had  sought  sleep 
in  swamps  or  on  rocks,'that  the  Icelanders  lived  in  huts  scattered 
throng  a  wilderness,  with  none  of  the  luxuries  and  few  even  of 
the  comforts  of  life.  Our  friends  passed  over  the  record  of  im- 
pressions to  dwell  on  the  record  of  physical  experiences,  and 
conceived  a  notion  of  the  island  totally  different  from  that  which 
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ve  had  meant  to  convey.  We  peroeived  too  late  how  much 
eaai«r  it  ia  to  state  tangible  facts  thux  to  communicate  imprea- 
siona.  If  I  may  aUampt  to  apply  the  analogy  to  the  United 
States  and  their  people,  i  will  say  Uiat  they  make  on  the  visitor 
an.  impreesion  so  strong,  eo  deep,  so  fascinating,  so  inwoven 
witli  a  hundred  threads  of  imagination  and  emotion,  that  he 
cannot  hope  to  reproduce  it  in  words,  and  to  pass  it  on  undiluted 
to  other  minda  With  ^e  broad  facte  of  politics  it  is  otherwise. 
These-  a  traveller  can  easily  set  forth,  and  is  bound  in  honesty 
to  set  forth,  knowing  tJiat  in  doing  so  he  must  state  much  that 
is  sordid,  much  that  will  provoke  un&vourable  comment.  The 
European  reader  grasps  these  tangible  facto,  and,  judging  them 
as  though  they  existed  under  European  condition^  draws  &om 
them  conclusions  disparaging  to  the  country  and  the  people. 
What  he  probably  ftuls  to  do,  because  this  is  what  the  writer  ia 
most  likely  to  fail  in  enabling  him  to  do,  is  to  realize  the  exist- 
ence i?  the  American  people  of  a  reserve  of  force  and  p&tariotiam 
more  than  sufficient  to  sweep  away  all  the  evils  which  are  now 
tolerated,  and, to  make  the  politics  of  the  country  worthy  of  its 
material  grandeur  and  of  the  private  virtues  of  its  inhabitants. 
America  ezcitea  an  admiration  which  must  be  felt  upon  the  spot 
.  to  be  obderstood.  The  hopefulness  of  her  people  communicates 
itaelf  to  one  who  movtt  among  them,  and  makes  him  perceive 
that  the  graver  faults  of  politics  may  be  far  less  dangerous  there 
than  they  would  be  in  Europe.  A  hundred  times  in  writing  this 
book  have  I  been  disheartened  by  the  facts  I  was  stating:  a 
hundred  times  has  the  recollection  of  the  abounding  strength 
and  vitality  oi  the  nation  chased  away  these  b«mors. 

There  are  other  risks  to  which  such  a  book  as  this  is  neces- 
sarily e^tposed.  There  is  the  risk  of  supposing  that  to  be 
generally  true  which  the  writer  has  himself  seen  or  been  told, 
and  the  risk  of  assuming  that  what  is  now  generally  true  is 
likely  to  continue  so.  Against  tiio  former  of  these  dangers  he 
who  is  forewarned  is  forearmed ;  as  to  the  latter  I  can  but  Bay 
that  whenever  I  have  sought  to  tnwe  a  phenomenon  to  its  causes 
I  have  also  sought  to  inquire  whether  these  causes  are  likely  to 
be  permanent,  a  question  which  it  is  well  to  ask  even  when  no 
answer  can  be  given.  I  have  attributed  lesa  to  the  influence  of 
democracy  than  most  of  my  predecessors  have  done,  believing 
that  explanations  drawn  from  a  form  of  government,  being  easy 
and  obvious,  ought  to  be  cautiously  employed.     Some  one  has 
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Mid  tluit  the  end  of  phUoeopliy  is  to  diminisli  the  number  of 
cftiuei,  M  the  *im  of  chemistry,  is  to  reduce  that  of  Uie  elementftl 
sabstuice&  But  it  is  ui  end  not  to  be  hutily  pursued.  A  close 
uuljtds  of  social  and  political  phenomena  often  shows  us  tbst 
cftnaea  we  more  complex  than  hod  at  first  appeared,  and  that 
that  which  had  been  deemed  the  main  cause  is  active  only 
because  some  inoonsiricuons,  but  not  less  important^  condition  is 
also  present  The  inquisitiou  of  the  forces  which  more  society 
is  a  high  matter ;  and  even  where  certainty  is  unattaimible  it  is 
some  serrice  to  science  to  have  determined  the  facts,  and  correctly 
stated  the  problems,  as  Aristotle  remarked  long  ago  that  the  first 
step  in  investigation  ia  to  ask  the  right  questions. 

I  have^  however,  dwdt  long  enou^  upon  the  perils  of  the 
voyage :  it  is  now  Ume  to  pot  to  sea.  Let  us  begin  with  a 
survey  of  the  national  government,  examining  its  nature  and 
describing  the  authorities  which  compose  it 
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A  TXW  ymn  ago  the  AmericaD  Fratestuit  Episcopal  Churcli  «» 
occupied  &t  its  umu&l  Convention  in  revising  its  liturgy.  It  was 
thought  desirable  t«  introduce  among  the  short  sentence  prayers  a 
prayer  for  the  whole  people ;  and  on  eminent  New  £ngland  divine 
proposed  the  words  "  0  Lord,  bless  our  nation."  Accepted  one 
afternoon  on  the  spur  of  the  moment  the  sentence  was  brought 
up  next  day  for  reconsideration,  when  so  many  objections  were 
raised  by  the  Luty  to  ihe  word  "nation,"  as  importing  too 
definite  a  recognition  of  national  unity,  that  it  wu  dropped,  and 
instead  there  were  adopted  the  words  "O  Lord,  blesa  these 
United  St&tes." 

To  Europeans  who  are  struck  by  the  patriotiBm  and 
demonstrative  national  pride  of  their  transatlantic  visitors,  this 
fear  of  admitting  that  ^e  American  people  constitute  a  nation 
Beems  extraordinary.  But  it  is  only  the  expression  on  its 
sentimental  side  of  the  most  striking  and  pervading  characteristic 
of  the  political  system  of  the  country,  the  existence  of  a  double 
government,  a  double  allegiance,  a  double  patriotism.  America 
— I  call  it  America  (leaving  out  of  sight  South  America,  Canada, 
and  Mexico),  in  order  to  avoid  using  at  this  stage  the  term 
United  States — America  is  a  Commonwealth  of  commonwealths, 
a  Republic  of  republics,  a  State  which,  while  one,  is  neverthe- 
less composed  of  other  States  even  more  essential  to  its  existence 
than  it  is  to  theirs. 

This  is  a  point  of  so  much  consequence^  and  so  apt  to  be 
misapprehended  by  Europeans,  that  a  few  sentences  may  be 
given  to  it; 

When  within  a  large  political  community  smaller  conununitiet 
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4n  found  existing,  tha  relatioa  of  the  amaller  to  .the  Urger 
naaaily  ftppe&n  in  ono  or  other  of  Uie  tvo  following  forma 
One  form  is  thAt  of  a  League,  in  which  a  number  of  poUticftl 
bodies,  be  they  monarchies  or  republics,  are  bound  together  bo 
M  to  eonsUtute  for  certain  purposes,  and  especially  for  the 
pntpoea  of  common  defence,  a  single  body.  The  members  of 
anch  a  oompodte  body  or  league  are  not  individual  men  but 
communities.  It  exists  only  as  an  aggregate  of  communities, 
and  will  therefore  vanish  so  soon  as  the  communities  which 
compose  it  sopsxate  themselves  from  one  another.  Moreover  Jt 
deals  with  and  acts  upon  these  communities  only.  With  the 
individual  citisen  it  has  nothing  to  do,  no  right  of  taxing  him, 
or  judging  biiq,  or  making  laws  for  him,  for  in  all  these  matters 
it  ia  to  his  own  community  that  the  allegiance  of  the  citisen  is 
due.  A  familiar  instance  of  this  form  is  to  be  found  in  the 
Germanio  Confederation  as  it  existed  from  1816  till  1866.  The 
Hanseatic  League  in  medinval  Germany,  the  Swiss  Confederation 
down  till  the  present  century,- are  other  examples. 

In  the  second  form,  the  smaller  communities  are  mere  snbi- 
divisions  of  that  greater  one  which  we  coll  the  Nation,  They 
have  been  created,  or  at  any  rate  they  exists  for  administrative 
purposea  only.  Such  powers  as  they  possess  are  powers 
delegated  by  the  iiation,  and  can  be  overridden  by  ita  will  The 
nation  acte  directly  by  its  own  officers,  not  merely  on  the 
communities,  but  upon  evarf  single  citisen ;  and  the  nation, 
because  it  is  independent  of  these  communities,  would  continue 
to  exist  were  they  all  to  disappear.  Examples  of  such  minor 
commnnitiea  may  Be  found  in  the  departments  of  modem  France 
and  the  counties  of  modem  England.  Some  of  the  English 
counties  were  at  one  time,  like  Rent  or  Dorset,  independent 
kingdoms  or  tribal  districts ;  some,  like  Bedfoidehire,  weu 
artificial  divisions  from  the  first  All  sie  now  merely  local 
administrative  areas,  the  pgwers  of  whose  local  authorities  have 
been  delegated  from  the  national  government  of  England.  The 
national  government  does  not  stand  by  virtue  of  them,  does  not 
need  them.  They  might  all  be  abolished  or  turned  into  wholly 
difierent  communiUes  without  seriously  afi'ecting  its  structure. 

The  American  Federal  Bepublic  corresponds  to  neither  of 
these  two  forms,  but  may  be  said  to  stand  between  them.  Ita 
central'or  national  government  is  not  a  mere  league,  for  it  does 
not  wholly  depend  on  the  component  communities  which  we  call 
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Uis  States,  It  U  itself  a  commoDwealth  as  well  as  a  union  of 
common frealthg,  because  It  dsjms  directlj  the  obedience  of  every 
citixen,  and  acts  immediately  upon  bim  through  iia  courte  and 
executive  officers.  Still  less  are  the  muior  communities,  the 
States,  mere  subdivisions  of  the  Union,  mere  crea.turea  of  the 
national  government^  like  the  oounties  of  England  or  tbe  depart- 
ments of  France.  Thajhave  over  tbeir  citizens  an  authority 
which  is  their  owu,  and  not  delegated  by  the  cenb^  govemmenL 
They  have  not  been  called  into  being  by  that  government.  They 
(Visted  before  it.     They  could  exist  without  it, 

The  central  or  national  government  and  the  State  govern- 
ments may  be  compared  to  a  large  buili^ng  and  a  set  of  smaller 
buildings  standing  on  the  same  ground,  yet  distjnct  from  each 
other.  It  is  a  combination  sometimes  seen  where  a  great  chu^ 
has  been  erected  over  more  ancient  homes  of  wonhip.  First 
the  soil  is  covered  by  a  number  of  small  shrines  and  chapels, 
built  at  different  times  and  in  different  styles  of  architecture^ 
each  complete  in  itself.  Then  over  them  and  including  them  all 
in  its  spacious  fabric  there  is  reared  a  new  pile  #ith  its  own 
loftier  roof,  its  own  walls,  which  may  perhaps  rest  on  and 
incorporate  the  walla  of  the  older  shrines,  its  own  internal  plan.' 
The  identity  of  the  earlier  buildings  has  however  not  beed 
obliterated ;  and  if  the  later  and  larger  structure  were  to 
disappear,  a  little  repair  would  enable  them  to  keep  out  wind 
and  weather,  and  be  again  what  ^ey  once  were,  distinct  and 
separate  edifices.  So  the  American  States  u«  now  all  inside  the 
Union,  and  have  all  become  subordinate  to  it  Yet  the  Union 
is  more  than  an  aggregate  of  States,  and  the  States  are  more 
than  parte  of  the  Union.  It  might  be  destroyed,  and  they, 
adding  a  few  further  attzibutea  of  power  to  those  they  now 
possess,  might  survive  as  independent  self-governing  com- 
munities. 

This  is  the  cause  of  that  immense  complexity  which  startles 
and  at  first  bewilders  the  student  of  American  institutions,  a 
complexity  which  makes  American  histoiy  and  current  American 
politics  BO  difficult  to  the  European,  who  finds  in  them  phenomena 
to  which  his  own  experience  supplies  no  parallel  There  are 
two  loyalties,  two  patrio^ms ;  and  the  lesser  patriotism,  as  the 

>  I  da  ant  protMi  to  Indkat*  uij  ona  InlUing  *htch  eiutlr  oonapourla  to 
wli*t  I  b«T*  ■tttnptcd  to  diici'itis,  bat  tbin  in  (baiide*  Uis  Chnreh  at  Uis  Holf 
Bapn1clu«  at  J«ntulem]  uranl  both  tn  ItiHj  and  In  EgTpt  thit  warn  to  Juitlff 
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tndilent  in  the  Episcopttl  Convenlion  Rbowo,  ii  jealona  of  tha 
greater.  There  are  two  goTemmentA,  coreriiig  thoBamo  ground, 
conunanding,  with  equallj'  direct  antliority,  the  obedience  of  the 
Nune  citizen.  . 

The  caeual  reader  of  American  poliUcal  intelligence  in 
European  newspapers  is  not  struck  by  this  pbenonienon,'because 
State  politics  and  State  afiairg  generally  are  seldom  noticed  in 
Europe.  Even  the  trareUer  who  Tisits  America  does  not  realize 
ita  importance,  because  tiie  things  that  meet  bis  eye  are  super- 
ficially aimitar  all  orer  the  continent,  and  that  which  Europeans 
call  the  machinery  of  goremment  is  in  America  conspicuous 
chiefly  by  its  absence.  But  a  due  comprehension  of  this  double 
organiEation  is  the  first  and  indispensable  step  to  the  comprehen- 
sion of  Am^can  insUtutions :  as  the  elaborate  devices  whereby 
the  two  systems  of  government  are  kept  from  dashing  are  the 
most  curious  subject  of  study  which  those  iastituttons  'present,. 

How  did  so  complex  a  system  arise,  and  what  influences  have 
moulded  it  into  its  present  form  I  This  is  a  question  which 
cannot  be  answered  without  a  few  words  of  historical  retrospect. 
I  am  sensible  of  the  danger  of  straying  into  history,  and  the 
more  anxious  to  avoid  this  danger,  because  the  task  of  describing 
American  institutions  as  they  now  exist  is  more  than  suffidently 
heavy  for  one  writer  and  one  book.  But  an  outline,  a  brief  and 
plain  outline,  of  the  events  which  gave  birth'  to  the  Federal 
system  in  America,  an|l  which  have  nurtured  national  feeling 
without  extinguishing  State  feeling,  seems  the  most  natural 
introduction  to  an  account  of  the  present  Constitution,  and 
may  dispense  with  die  need  for  subsequent  explanations  and 
digressions.  It  is  the  only  excursion  into  the  historical  domain 
'  which  I  shall  have  to  ask  the  reader  to  make. 
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Whxn  in  the  r^gn  of  George  IH  troubles  uosa  between 
England  fud  ber  North  Americ&n  colonist*,  there  existed  along 
tiie  eastern  cout  of  the  Atlantic  thirteen  littlo  communitiea,  the 
largest  of  irbich  (Virginia)  had  not  more  than  half  a  million  of 
free  people,  and  the  total  population  of  which  did  not  reach  three 
millions.  All  owned  allegiance  to  the  British  Crown,  all,  except 
Connecticut  and  Rhode  laland,  received  their  governors  from  the 
Crown  ;^  in  all,  causes  were  carried  hy  appeal  from  the  colonial 
courts  to  the  English  Privy  Council.  Acts  of  the  British  Parlia- 
ment ran  there,  as  tbey  now  run  in  the  British  colonies,  when- 
ever expressed  to  have  that  effect,  and  could  overrule  such  laws 
as  the  colonies  might  make.  But  practically  each  colony  was  a 
aelf-goveming  commonwealth,  left  to  manage  its  own  affairs  with 
scarcely  any  interference  from  home^  Each  had  its  legislature, 
its  own  statutes  adding  to  or  modifying  the  English  common  law, 
its  local  corporate  life  and  traditions,  with  no  small  local  pride  in 
its  own  history  and  institutions,  superadded  to  the  pride  of  fonb- 
ing  part  of  the  English  race  and  the  great  free  British  realm.  ■ 
Between  the  various  colonies  there  waa  no  other  political  connec- 
tion than  that  which  arose  from  their  all  belonging  to  this  race 
and  realm,  so  that  the  inhabitants  of  each  enjoyed  in  every  one 
of  the  others  the  rights  and  privileges  of  British  subjects. 

Wben  the  oppressive  measures  of  the  home  government  roused 
the  colonies,  they  naturally  sought  to  organize  their  resistance  in 
common.*    Singly  they  would  have  been  an  essy  prey,  for  it  was 

■  In  MuTlsnd  snd  PauujrlTuiU,  hovtTer,  thi  goTanor  vu,  dniitig  th*  iMign 
IMli  of  U»  ooIodUI  perioti,  ippotiitid  b;  th«  "  Froprlator." 

*  Thm  lud  bten  •  eoDgren  of  delcgaUi  ttoai  Mran  coIobIm  at  AIIMU17  in  17S4 
W  dtlibuaU  OD  mewore*  rolDtiva  to  tfao  impCDdliig  vsr  vith  Franco,  Init  tliij,  of 
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long  doubtful  whether  eren  in  combination  thej  could  make 
hekd  agunat  regnUr  armies.  A  coogresii  of  delegates  from  Dine 
coloniea  held  at  New  York  in  1765  vas  followed  by  another  at 
I*hiladelpbia  in  1774,  at  which  twelve  were  represented,  which 
called  itaeU  Continental  (for  the  name  American  had  not  yet 
become  eatablished),'  and  spoke  in  the  name  of  "  the  good  people 
of  then  colonies,"  the  first  assertion  of  a  sort  of  national  unity 
among  the  Engliah  of  America.  This  congrees,  in  which  from 
177S  onwards  all  the  colonies  were  represented,  was  a  merely 
revolntionary  body,  called  into  existence  by  the  war  with  the 
mother  country.  But  in  1776  it  declared  the  independeDce  of 
tJie  colonies,  and  in  1777  it  gave  itself  a  new  legal  character  by 
framing  the  "Articles  of  Confederation  and  Perpetual  Union,"* 
whereby  the  thirteen  States  (as  they  now  called  themselves) 
entered  into  a  "  firm  league  of  friendship  "  witii  each  other,  offen- 
siTO  and  defanaire,  while  declaring  that  "  each  State  retains  ita 
sovereignty,  freedom,  and  independence,  and  every  power,  juris- 
diction,  and  right  which  is  not  by  this  Confederation  expressly 
delegated  to  the  United  States  in  Congress  assembled." 

This  Confederation,  which  was  not  ratified  by  all  tlie  States 
till  1781,  was  rather  a  league  than  a  national  government^  for  it 
possessed  no  central  authority  except  an  assembly  in  which 
every  State,  the  lai^est  bnd  the  smallest  alike,  had  one  vote,  and 
this  authority  had  no  juiisdictioo  over  the  individual  citizens. 
There  was  no  Federal  executive,  no  Federal  judiciary,  no  means 
of  Fusing  money  except  by  the  contributions  of  the  States,  con- 
tributions which  they  were  slow  to  render,  no  power  of  compel- 
ling the  obedience  eiUier  of  States  or  individuals  to  the  commands 
of  Congress.  The  plan  corresponded  to  the  wishes  of  the  colon- 
ista,  who  did  not  yet  deem  themselves  a  nation,  and  who  in  their 
struggle  agunst  the  power  of  the  British  Crown  were  resolved  to 
set  over  themselves  ni)  other  power,  not  even  one  of  their  own 
choosing.  But  it  worked  badly  ev>n  while  the  struggle  lasted, 
uid  aftor  the  immediate  danger  from  England  had  been  removed 
by  the  peace  of  17S3,  it  worked  still  worse,  and  was  in  fact,  as 
Washington  said,  no  better  than  anarchy.  The  States  were  in- 
Boane,  took  pUc«  wltlt  th*  nnotion  of  tha  mothti  ooaatrj,  and  wm  >  ptmlf 

'  In  l^t  miUv'  put  of  lut  centui?  tb«  nsni*  "  Amorlcui "  Menu  to  bat*  d»- 
DOtad  tha  natlTa  Indiana,  aa  It  do**  la  V/taivj't  .hjma  "IRu  dark  Anuxiosui  ao» 
Tart."    Tlia  War  of  IsdapandaDC*  gar*  It  Its  prearat  maanlng. 

■  Be*  tliaa*  Artldaa  In  tba  Appandli  at  tha  and  of  thia  rolnina. 


D.qit.zeaOvGoOt^lc 


18  THK  NATIONAL  GOVEAmiENT  put  i 

different  to  Congress  luid  their  common  concerua,  bo  indifferent 
tliat  it  was  found  difficult  to  procure  a  quorum  of  States  for 
weeks  or  even,  months  after  the  day  fixed  for  meeting.  Congress 
was  impotent,  and  commanded  respect  as  little  as  obedience^ 
Much  distress  prevailed  in  the  trading  States,  and  the  £rude 
attempts  which  some  legislatures  made  to  remedy  the  depression 
by  emitting  inconvertible  p^per,  by  constituting  other  articles 
than  the  precious  metab  legsl  tender,  and  by  impeding  the 
recovery  of  debts,  aggravated  the  evil,  and  in  several  instances 
led  to  seditious  outbreaks.*  The  fortunes  of  the  country  seemed 
at  &  lower  ebb  than  even  during  the  war  with  England. 

Sad  experience  of  their  internal  difficulties,  and  of  the  con- 
tempt with  which  foreign  governments  treated  them,  at  last  pro- 
duced a  feeling  that  some  firmer  and  closer  union  was  needed, 
A  convention  of  delegates  from  five  States  met  at  Annapolis  in 
Maryland  in  1786  to  discuss  methods  of  enabling  Congress  to 
regulate  commerce,  which  suffered  grievously  from  the  varying 
and  often  burdensome  r^;uIations  imposed  by  the  several  States. 
It  drew  up  a  report  which  condemned  the  existing  state  of  things, 
declared  that  reforms  were  necessary,  and  suggested  a  further 
general  convention  in  the  following  year  to  consider  the  condition 
of  the  Union  and  the  needed  amendments  in  its  Constitution. 
Congress,  to  which  the  report  had  been  presented,  approved  it, 
and  recommended  the  States  to  send  delegates  to  &  convention, 
which  should  "revise  the  Articles  of  Confederation,  and  report  to 
Congress  and  the  several  legislatures  such  alterations  and  pro- 
visions therein  as  shall,  when  agreed  to  in  Congress  and  con- 
firmed by  theSt&tee,  render  the  Federal  Constitution  adequate 
to  the  exigencies  of  government  and  the  preservation  of  tiie 
Union." 

The  Convention  thus  summoned  met  at  Philadelphia  on  the 
14th  May  1787,  became  competent  to  proceed  to  business  on 

'  Rhods  Itluid  «M  ths  most  coiupifnioiii  offendar.  Thii  ilugnlu  littl*  eom- 
MonirMltb,  wbo»  ina  b  lOSS  aqnire  mUea  (leu  thna  that  at  Ayrahln  or  An- 
trim), i*  of  dl  th«  Americui  SUtea  thit  vblcb  hu  fiiniislied  Hit  most  ibnndut . 
■Dili^oa  to  the  Greek  republlci  of  intlqnitj,  isd  irbich  belt  deHrrei  to  hSTg  iti 
uiD^  tre&ted  of  bj  a  philosophic  hiitoriuL  A.  curioui  feature  in  iti  politica  is 
the  freqaent  hoiUlitf  of  the  igricultural  party  la  the  eonntry  to  the  commeiclal 
papaUtioD  Id  the  towna,  wblsh  vea  at  tti  hoight  in  1788.  Bjr  making  herself  at> 
alarming  example  of  what  the  nnbriiUad  rale  of  the  mnltitnde  may  oome  to, 
Bhode  Island  did  maoh  to  bring  the  other  State*  to  adopt  that  Fedenl  CoustiCu- 
tion  which  ahe  «aa  henelC  the  lait  to  acMpt  Sm  tha  (•uorki  at  Ui.  M.  Smith, 
SlUot'a  MkUo.  U.  »K. 
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May  25th,  when  seven  States  were  represented,  and  chose  George 
Wuhington  to  preside.'  Delegates  attended  from  every  State 
bat  Rbode  Island,  and  these  delegates,  unlike  those  usually  sent 
to  Congresa,  were  the  leading  men  of  the  country,  influential  in 
their  several  States,  and  now  filled  with  a  sense  of  the  need  for 
comprehensive  reforms.  The  instmctions  they  had  received 
limited  their  au&ority  to  the  revision  of  the  Articles  of  Con- 
federation and  the  proposing  to  Congress  and  the  State  legisla- 
tures Eiich  improvements  as  were  required  therein.*  But  with 
admirable  boldness,  boldness  doably  adir>irable  in  Englishmen 
and  lawyers,  the  majority  ultimately  resolved  to  disregard  these 
restrictions,  and  to  prepare  a  wholly  new  Constitution,  to  be  con- 
sidered and  ratified  neither  by  Congress  nor  by  the  Slate  legisla- 
tures,  but  by  the  pec^les  of  the  several  States. 

This  famous  assembly,  which  consisted  of  fifty-five  delegates, 
thirty-nine  of  whom  signed  the  Conatitution  which  it  drafted,  sat 
nearly  five  months,  and  expended  upon  its  work  an  amount  of 
labour  and  thought  commensurate  with  the  magnitude  of  the 
task  and  the  splendour  of  the  result  The  debates  were  secret,* 
and  fortunately  so,  for  criticism .  from  without  might  have  im- 
perilled a  work  which  seemed  repeatedly  on  the  point  of  break- 
ing down,  10  great  were  the  difGcultiea  encountered  from  tiie 
divOTgenb'  sentiments  and  interests  of  difTerent  parts  of  the 
country,  sa  well  as  of  the  larger  and  smaller  States.*    The  re- 

*  For  soma  remuki  on  CotuUtutlouJ  CodtbdUoiii  in  the  UolUd  BUte*  na 
(ha  nota  to  tU>  chapter  at  tha  and  of  thia  Tolmne. 

'  It  mw  itronslj  nrgad  when  ths  dreft  Conititatlon  cams  np  for  ratlfioatlan  In 
ll)a  3tita  Conrantianj  that  ths  PhUadelphia  Convantlon  had  no  paver  to  do  mon 
than  amend  the  Artialaa  of  Coafedaration.  To  these  ot^jectloba  Ur.  WUaon'  of 
PamnylTanIa  mada  anarer  aa  foUowa  : — "The  boiineaa,  m,  ara  told,  which  waa 
intrnalcd  to  the  late  ConTgation  wa*  merel  j  to  amend  the  present  ArUclaa  of  Con- 
fedenUoo.  Hili  obaerratios  hai  been  rreqaeatljr  made,  and  hai  often  brought  to 
mj  mind  a.  story  that  ta  related  of  Ur.  Pope,  who  it  it  well  known  waa  not  a 
Uttle  deformed.  It  waa  crutomarj  tor  him  to  nae  thia  phraae,  '  Qod  mend  m^* 
whan  any  UtUa  accident  happened.  One  evening  a  link  boy  waa  lighting  him 
along,  and  coming  to  a  gntter  the  bo;  jumped  nimbly  over  it  Mr.  Pope  called 
to  him  to  tnm,  adding  '  Ood  mend  me  1 '  The  aich  regne,  turning  to  light  him, 
looked  at  turn  and  repeated  'Ood  mend  yon  1  He  wonid  sooner  make  half  a 
doian  new  onsa.'  Thia  would  apply  to  the  pceaent  Conrederatioa,  tor  It  wonld  ba 
aario'  to  make  another  than  to  amend  ihlt." — Qliot'a  Dibatei,  PanniylTaoIa  Con- 
irentimi,  toL  iL  p.  473. 

'  The  fact  that  the  country  did  not  complain  ot  this  ••cieoj  la  tha  beat  inoof 
at  the  oonfidenoa  Celt  in  the  membeia  ot  the  UonTCDtion- 

*  Ba^Jamin  Fnnklin,  who  waa  one  of  ths  delegatea  from  FannaylTanla  (bdng 
than  eighty-one  yeua  of  age),  waa  »  much  diatreaaad  at  Iha  dlfflcoltiaa  which 
ansa  a>d  the  proapect  of  lailiire  that  ka  pcopoaad  that  the  CooTantion,  aa  all 
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eorda  of  the  Conveation  were  left  in  the  handi  of  Waahington, 
who  in  1796  depoaited  them  in  the  State  Department  In  1619 
they  were  published  along  with  the  notes  of  the  discussions  kept 
by  James  Madison  (afterwards  twice  President),  who  had  proved 
himself  one  of  the  ablest  and  most  useful  members  of  the  body. 
Kvm  these  official  records  and  notes  '  the  history  of  the  Ckinven- 
tion  baa  been  written,  and  may  be  found  in  the  instnictire 
Tolumea  of  Mr.  Q.  T.  Curtis  and  of  Mr.  George  Bancroft,  now 
the  pataiarch  of  American  literature. 

It  is  hard  to-day,  even  for  Americans,  to  realine  how  enormous 
those  difficulties  were.  The  Convention  had  not  only  to  cre-itc 
da  novo,  on  the  most  slender  basis  of  pre-existing  national  institu- 
tions, a  national  government  for  a  widely  scattered  people,  but 
Uiej  had  in  doing  so  to  respect  the  fears  and  jealousies  and  appar- 
ently irreconcilable  interests  of  thirteen  separate  commonwealths, 
to  tdl  of  whose  govemmenU  it  was  necessary  to  leave  a  sphere 
of  action  wide  enough  to  satisfy  a' deep-rooted  local  sentiment, 
yet  not  so  wide  as  to  imperil  natiocml  unity.*  Well  might 
HamQton  say :  "The  establishment  of  a  Constitution,  in  time  of 
^ofound  peace,  by  the  voluntary  consent  of  a  whole  people,  is 
a  prodigy  to  tire  completdon  <^  which  I  look  forward  with 
tMmbling  anxiety,"'  A 

huliMi  meuu  o[  obt>iiiiii#ii^n«mant  aeantad  to  b«  UMten,  thonld  open  Iti  m«^ 
isgB  with  fttja.  Tha  nggsKlaii,  ramulutils  u  oamtog  from  on*  w  well  Icnows 
for  hil  (BCptlciI  opinioiu,  might  him  boon  kdoptad  bat  for  th«  ttti  tlut  tho  ont- 
ada  public  might  thni  leun  how  grvn  tlu  poiitioii  of  tStiia  wu.  Th>  original 
of  Fnnkliij'a  proposition,  written  in  hifl  own  vtlll  clou  ind  finn  hand,  with  bia 
note  itating  thkc  oolj  tbreo  or  tonr  agreed  with  him,  li  preierred  In  tha  State  De- 
[urtment  mt  Wuhington,  where  maj  be  alio  •aen  the  original  draft  of  the  Congti- 
talion  wilb  the  ilgiiitDia  ot  the  thirt^-niiie  delegates. 

'  They  are  printed  in  tha  work  called  EUlot'i  DibaUi  (Philadelphia,  ISfll), 
which  elio  contain*  the  extremely  intareiting  debatei  in  aome  of  the  Stataa  Con- 
Ventlona  which  latiflad  the  Conetitutlon. 

■  The  neereet  perelleLi  to  each  a  Fedenl  Union  ai  that  formed  in  1789  ware 
than  to  h*  found  in  the  Aehaen  and  Lyclen  Leigne^  which,  howerer,  were  not 
mere  laagoee,  but  federated  natione.  Both  are  referred  to  by  the  aathon  of  the 
nitralUI  (eee  pott),  but  thalr  knowledge  wu  evidently  aoanty.  The  ecnlaaeH  of 
Jamae  Wileon  had  porcuTod  that  the  two  (kmoni  coufederatioui  of  modern 
Earopa  did  not  anpply  a  model  lor  Ameiici.  He  obiarTcd  in  the  FenniylTanii 
OcDTention  of  17S8  :  "  The  Swiaa  eantone  ere  connected  only  by  ellitnoes.  The 
United  Jf  etherland*  an  indeed  an  ueemblige  of  eodetiei ;  bat  thia  aaaemblage 
conititntee  no  new  one,  and  therefore  it  doee  not  correapoad  wltb  the  fall  defloi- 
tion  of  a  Confedenle  Republic"— Elliot'e  DtbaUt,  ToL  IL  p.  122.  Hie  Swiai 
Coafedetatioa  haa  now  become  ■  Bapnblio  et  once  Federal  and  national,  comingin 
uoet  napeota  lery  neer  to  ite  American  model 

■  Ftdtraiiil,  No.  liiir.  Be  qnotee  the  wordi  of  Deild Home  (£aayt;  "He 
Biaa  of   Alt!  and  Sdencei");    "To  balance  a  laiga  State  oi  aociety,  wliether 
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It  Tas  even  a  disputable  point  whether  the  colonieite  were 
already  a  nation  or  only  the  rair  material  out  of  which  a  nation 
might  ho  formed^  There  were  elements  of  unity,  there  were 
alio  elements  of  diversity.  All  spoke  the  same  language.  All, 
except  a  few  descendenta  of  Dutchmen  and  Swedes  in  New 
York  and  Delaware,  some  Germans  in  FenAsylTonin,  some 
cMldTsn  of  French  Huguenots  in  New  England  and  the  middle 
.States,  belonged  to  the  same  raca*  All,  except  some  Roman 
Catholics  in  Maryland,  professed  the  Protestant  religion.  All 
ware  goremed  by  the  same  English  Common  Iaw,  and  prized 
it  not  only  a>  the  bulwark  which  had  hhelterod  their  forefathera 
from  the  oppression  of  the  Stuart  Hngs,  but  ee  the  basis  of  their 
more  recent  claims  of  right  against  the  encroachments  of  George 
nL  and  his  colonial  officers.  In  ideas  and  habits  of  life  tiiere 
waa  less  similarity,  but  all  were  republicans,  managing  their 
affairs  by  elective  legislatures,  attached  to  local  self-govemmentt 
^nd  animstted  by  a  common  pride  in  their  successful  Tesistance 
to  England,  which  they  then  hated  with  a  true  family  hatred, 
a  hatred  to  which  her  contemptuous  treatment  of  them  added 
a  Btin^ 

On  the  other  hand  thoir  geographical  position  made  com- 
munication very  difficult.  The  sea  was  stormy  in  winter,  the 
roods  were  I»d,  it  took  ia  long  to  travel  by  land  from  Charleston 
to  Boston  as  to  cross  the  ocean  to  Europe,  nor  was  the  journey 
less  dangerous.  The  wealth  of  some  States  consisted  in  slaves ; 
of  others  in  shipping ;  while  in  others  there  was  a  population  of 
small  farmers,  characteristically  attached  to  old  habits.  Manu- 
factures had  hardly  begun  to  exist.  The  sentiment  of  local 
mourcblcsl  or  lepabUcon,  on  general  km,  b  »  irork  at  *□  gnat  dUBcnIty  that  bo 
hniiuui  gasfoii  hoiraTar  Gampi«b«iiiiTS,  ii  ab1>  by  tbs  mera  diut  nl  reaion  and  t%- 
flactlon  to  afliBct  IL  Tha  Jndgmanta  of  many  most  unite  In  the  work  :  eiperiene* 
moat  guide  tbalr  btbonr  ;  Uins  mnit  bring  it  lo  pufsction  ;  and  tha  feeling  ot  In* 
cODnnlsncw  ninit  comet  tha  miatahea  vbich  thef  inaiitablj  tall  into  in  Outt 
flrat  Mah  and  aipsrlmanta."  Worda  atrikingl]'  Teriaed  In  tha  history  ol  tb* 
Doited  Statai  trom  1777  downward!. 

'  Ur.  Wilaon  tald  in  the  PennijlTanla  ConTentton  of  1767 :  "  By  adopUi^ 

lUa  Comtitntlon  we  ahall  becoma  ■  nation  ;  va  are  not  now  one.     We  ahatl  fom 

a  national  aharaater  :  we  are  now  too  dependent  on  others."     He  proceed)  with  a 

■     remarkable  prediction  of  the  inBaence  vhich  American  freadom  wonld  eiart  npoa 

the  Old  World.— Elllofi  DAa(a,  Tol.  IL  p.  526. 

*  The  Irish,  a  notlcaabla  element  in  North  Carolina  and  parte  ct  PennaylTasIa, 
Virginia,  and  N'ew  Hampshire,  were  not  CathoUo  Celti  bat  Sootob-Irlth  Praby- 
tniaoe  from  Ulatw,  who,  uiiniated  by  resentment  at  tha  urone*  and  rellgloda 
panacntlon  they  had  •aOered  at  home,  had  been  among  the  foremost  eombiUantt 
In  tlu  lUTolntJODary  War, 
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independence  showed  iUelf  in  int«nfie  Buspicion  of  an;  exUinal 
authority;  and  most  parts  of  the  country  were  so  thinly  peopled 
tiiat  the  inhabitants  had  lived  pntctictdly  without  any  goveni- 
men^  and  thought  that  in  cre&ting  one  they  would  be  forging 
fetters  for  themselves.  But  while  these  diversities  and  jealousies 
made  union  difficult,  two  dangers  were  absent  which  have  beset 
the  framera  of  constitutions  for  other  nations.  There  were  no 
reactionary  conspirators  to  be  feared,  for  every  one  priieil 
liberty  and  equality.  There  were  no  questions  between  classes, 
DO  animosities  gainst  rank  and  wealth,  for  rank  and  wealth  did 
not  exist 

It  was  inevitable  under  such  circumstances  that  the  Constitu- 
tion, while  aiming  at  the  establishment  of  a  durable  central 
power,  should  pay  great  regard  to  the  existing  centrifugal  forces. 
It  was  and  remains  what  its  authors  styled  it,  eminently  an 
instrument  of  compromises ;  it  is  perhaps  the  most  successfn] 
instance  in  history  of  what  a  judicious  spirit  of  compromise  may 
effect.*  Yet  out  of  the  points  which  it  was  for  this  reason 
obliged  to  leave  unsettled  there  arose  fierce  controversies,  which 
after  two  generations,  when  accumulated  irritation  and  incurable 
misunderstanding  had  been  added  to  the  force  of  material 
ioMfeste,  burst  into  flame  in  the  War  of  Secession. 
K  The  draft  Constitution  was  submitted,  as  its  last  article 
'  faMvided,  to  conventions  of  the  several  States  (l&  bodies  ap^- 
ally  chosen  by  the  people  for  the  purpose)  for  ratification.  It 
was  to  come  into  effect  as  soon  as  nine  States  had  ratified,  the 
effect  of  which  would  have  been,  in  case  the  remaining  States, 
or  any  of  them,  had  rejected  it,  to  leave  such  States  standing 
■lone  in  the  world,  since  the  old  Confederation  was  of  course 
superseded  and  annihilated.  Fortunately  all  the  States  did 
eventually  ratify  the  new  Constitution,  but  two  of  the  most 
important,  Virginia  and  New  York,'  did  not  do  so  till  the 
middle  of  1768,  after  nine  others  had  already  accepted  it;  and 

■  Hunilton  Dburved  of  It  in  17S8 :  "  Tba  mtilt  of  the  dellbenUoita  of  nil 
Bo1l«cUTe  l>odi«<  mmt  nAceuarilj  be  a  compound  la  vail  of  tbe  «TOn  and 
pnjodlcM  u  of  tlu  good  unu  and  vudom  ot  tna  iudlTldnila  of  nliDin  Uisj  in 
compoKd.  Tht  compicU  irhlch  an  to  emiiracc  thirteen  illstlDct  Statu  in  i 
oommoD  boDd  of  jimltr  aod  naion  mtut  u  naceturily  bs  a  compromiia  o(  ai 
BAOj  dlaaimllar  Intareata  and  inclinaticiu.  Ho*  can  parfaction  vprijis  f^in  ■o-.-h 
Buterlalil"— fttltralul.  No.  Ixiit. 

■  Vlrgbla  wai  than  mach  the  largeat  SUt«  (popnUtiou  [n  1700,  747,610). 
Kaw  Yotk  «u  nckoned  amooff  tht  amaUer  Btato  (popnlntion  S40,l'^}  but  litr 
MDtial  gwgrapluckl  poalUon  mail*  her  odheilan  ■xtienul]'  impiwinnt. 
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two,  Noi-th  Carolina  and  Khode  Island,  at  first  refused,  and  only 
eonsantod  to  enter  the  new  Union  more  than  a  year  later,  when 
the  goTemment  it  had  created  had  alreadj  come  into  operation.* 
There  was  a  atmggle  everywhere  over  the  adoption  of  the 
Constitution,  a  struggle  preaaging  the  birth  of  the  two  great 
parties  that  for  many  yean  divided  the  American  people.  The 
chief  source  of  hostility  was  the  belief  that  a  strong  central 
government  endangered  both  the  rights  of  the  States  and  the 
liberties  of  the  individual  citizen.  Freedom,  it  was  declared, 
wotUd  perish,  freedom  rescued  from  George  III.  would  perish  at 
the  hands  of  her  own  children.'  Consolidation  {for  Uie  word 
centralisation  had  not  yet  been  invented)  would  extinguish  the 
State  governments  and  ths  local  institutions  they  protected. 
The  feeling  was  very  bitter,  and  in  some  States,  notably  in 
Uassachosettx  and  New  York,  the  majorities  were  dangerously 
narrow.  Had  the  decision  been  left  to  what  is  now  called  "the 
voice  of  the  people,"  that  is,  to  the  mass  of  the  citiiens  all  over 
the  country,  voting  at  the  polls,  the  voice  of  the  people  would 
probably  have  pronounced  against  the  Constitation,  and  this 
would  have  been  itiU  more  lilcely  if  the  question  had  been  voted 
on  everywhere  upon  the  same  day,  seeing  that  several  doubtful 
States  were  influenced  by  the  approval  which  other  States  had 
already  given.  But  the  modem  "  plebiscital "  method  of  bking 
the  popular  verdict  had  not  been  invented.  Hie  question  was 
referred  to  conventions  in  the  several  States^  The  conventions 
were  composed  of  able  men,  who  listened  to  weighty  argument^ 
and  were  themselves  influenced  by  the  authority  of  their  leaders. 
The  judgment  of  the  v'ne  prevailed  over  the  prepossessions  of 
the  multitude.  V  Yet  this  judgment  would  hardly  have  prevailed 

'  Uc.  jQjtles  HiUtr  obwrraa  ifait  tba  t«fiu4l  of  Rbods  Tiluid  uanu  to  hiT* 
be«n  Urgslj  doa  to  bar  duin  that  "  hat  lapaiior  adTutisw  of  IduUod,  uid  tfas 
pOMaoIan  of  what  wu  than  lappoied  to  ha  tha  bait  hurbonr  on  tha  JLUautlo 
eout,  should  sot  h«  lahjeotad  to  tha  control  of  «  Congreu  vhlcb  ni  bj  that 
initnuiiant  aipreutf  ■nthoriiad  to  ngnlat*  commarca  with  foraign  nttioD^  and 
proTlde  that  do  prettnnca  iboalcl  baglren  to  ths-poita  of  uij  Stita," — Mamorisl 
Ontlon,  ul  Mupra. 

*  In  tha  UuuclinMtU  Conriiitioii  of  1788  Ur.  Nawn  dalirarad  hlinMlf  of 
Ilia  tollowiDg  pathatlo  appaal  :  "And  hara,  i<r,  I  beg  tha  indulgence  of  tfala 
hoBoanbla  bodv  to  permit  ma  to  males  a  abort  tpoatropha  to  Ubertv.  O  Liberty, 
thou  greataat  good  1  thon  falmt  property  r  with  thea  I  wlib  to  llvo— with  thea 
I  wlih  to  dla  1  fardon  ma  If  I  drop  ft  tcai  on  the  parll  to  which  aha  Ii  ai- 
.powd.  I  cannot,  air,  aea  tbli  higheit  nf  Jawali  tarniihod— a  jewel  worth  tan 
IthonuDd  world*  ;  tnd  iball  w«  purt  with  It  ao  aoon  r  Oh  no."— Elllol'a  JMaUi, 
IL  133. 
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but  for  a.  causa  which  ia  apt  to  be  now  OTerlooked  This  vu 
the  dread  of  foreign  powera.^  The  United  States  had  &t  tbat 
time  two  European  monaTchies,  Spain  and  England,  as  its  neigh' 
hours  on  the  American  continent.  France  had  lately  held  terri- 
tories to  the  north  of  them  in  Canada,  and  to  the  south  and 
west  of  them  in  Louisiana.*  She  had  been  their  ally  against 
England,  she  became  in  a  few  years  again  the  owner  of  territories 
west  of  the  Mississippi.  The  fear  of  foreign  interference^  the 
tense  of  weakness,  both  at  sea  and  on  land,  against  the  military 
monarchies  of  Europe,  was  constantly  before  the  mind  of 
American  Aatesmen,  and  made  them  anxious  to  secure  at  all 
hazards  a  national  government  capable  of  raising  an  aimy  and 
nary,  and  of  speaking  with  authority  on  behalf  of  the  new 
republic.  It  is  remarkable  that  the  danger  of  European  aggres- 
sion or  complications  was  far  more  felt  in  the  United  States 
from  1783  down  till  about  1820,  than  it  has  been  during  tbo 
last  half  century  when  steam  has  brought  Europe  five  times 
nearer  than  it  then  was.  ^ 

Several  of  the  conventions  which  ratified  the  Constitution 
accompanied  their  acceptance  with  an  earnest  recommendation 
of  various  amendments  to  it,  amendments  desired  to  meet  the 
fears  of  those  who  thonght  that  ii  encroached  too  far  upon  the 
liberties  of  the  people.  Some  of  these  were  adopted,  immediately 
after  the  original  instrument  had  come  into  force,  by  the  method 
it  prescribes,  vie.  a  two -thirds  majority  in  Congress  and  a 
majority  in  three-fourths  of  the  States!  They  are  die  amend- 
ments of  1791,  ten  in  number,  and  they  constitute  what  the 
Americans,  following  a  venerable  English  precedent,  coll  a  Bill 
or  Declaration  of  Eights. 

The   Constitution  of   1789*  deserves   the  veneration  with 


Hi.  Witnn  In  Mm  FomuylTuih  CosTsntJaii  (Elliot'i  Mxda,  ii.  S24).  H«  ihowa 
that  tlia  euo  imt  one  o(  DMeaalt;,  uid  viuda  up  iritb  the  remark,  ' '  The  aTgnmmt 
of  Eecesait;  la  the  patriot'!  ivteatA  u  veil  u  the  tjiaat'i  plea. " 

'  Tlie  Tatt  tenltor;  tlien  callsd  Lonliiaiis  mi  tmufeired  "bj  FmiiM  to  Spain 
in  1762,  hut  Spaniih  goTeniiiient  irai  not  eatablialied  there  till  1786.  It  na 
ceded  by  Spain  to  Frenca  in  1800,  and  pntchaaed  bf  the  Dnlled  Statee  boia 
KapoleoD  in  1S08.  Spain  had  originaU;  held  Florida,  ceded  It  to  BrlUln  in  1703, 
nceived  It  back  In  1733,  and  In  I8I9  eold  it  to  the  United  Statea. 

'  It  ia  hard  to  nj  Thather  one  onght  to  call  the  Conititutian  nttei  the  year 
1787.  when  it  na  drafted,  or  tha  year  1738,  »hen  it  wu  accepted  hy  the  i«. 
qulaite  number  of  SUtai,  or  the  year  1789,  when  it  took  fnli  etToct,  the  Congreai 
ol  the  ConfederatiDH  having  Bied  tbe  flrat  Wadnasday  in  Much  In  that  ftar  oi 
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which  the  Americana  hsve  been  accustomed  to  regard  it.  It  ia 
tme  that  manjr  oritlcumB  have  been  passed  upon  its  arrango- 
ment,  upon  its  omisdona,  upon  the  artificial  character  of  some  of 
the  inetitationa  it  creates^  BecogniBiiig  alaverj  aa  an  institution 
existing  in  some  States,  and  not  ezpresslj  negativing  tlie  right 
of  A  StAte  to  'vithdiav  from  the  Union,  it  has  been  charged 
with  having  contained  the  germ  of  civil  war,  though  that  germ 
took  eeVentjr  years  to  come  to  maturity.  And  whatever  succesa 
It  haa  attained  must  be  in  large  measure  ascribed  to  the  political 
genius,  ripened  by  long  experience,  of  the  Anglo-American  race, 
by  whom  it  haa  been  worked,  and  who  might  have  managed  to 
work  even  a  worse  drawn  'instrument,  /^at,  after  all  deductionaj 
it  ranks  above  evsry  other  written  conltitntion  for  the  intrinsio 
excellence  of  ita  stdieme,  its  adaptation  to  the  circiunstancea  of 
the  people,  the  simplicity,  brevity,  asd  precision  of  it«  language, 
its  judicious  mixtore  of  definiteneaa  in  principle  with  elasticity 
ia-detaila.^JfDno  is  therefore  induced  to  ask,  before  proceeding 
to  examine  it^  to  what  canaei^  over  and  above  the  capacity  of 
ita  authors,  and  the  patient  toil  tiiey  bestowed  upon  i^  these 
merita  are  due,  or  in  other  words,  what  were  the  materitds  at 
the  command  of  the  Philadelphia  Convention  for  the  achieve- 
ment of  so  great  on  enterpnae  aa  tiie  creatioti  of  a  nadon 
by  means  of  an  instrument  of  government;  )(The  American 
Constitntion  is  no  exception  to  the  rule  that  everything  which 
has  power  to  win  the  obedience  and  respect  of  men  must  have 
its  roots  deep  in  the  past,  and  that  the  more  alowly  every 
institution  has  grown,  so  much  the  more  enduring  is  it  likely 
to  prove^  There  ia  little  in  this  Constitntion  that  ia  abeolutoly 
new.     There  is  mnch  that  is  as  old  aa  Magna  Charta. 

The  men  of  the  Convention  had  the  experience  of  the  English 
Constitution.  That  Constitution,  very  difi'e'tent  then  from  what 
it  is  now,  was  even  then  not  quite  what  they  thought  it.  Their 
view  was  tinged  not  only  by  recollectiona  of  the  influence  oxer- 

the  ds;  when  It  ahonld  coma  Into  forca.  Tha  year  1T8B  bu  tha  advuitage  of 
Wng  aaOy  nncmlMrad,  baouiaa  It  odnddai  with  tha'  bcgiuiiliig  of  tha  gnat 
nrolntloiuu?  miiTBtiiBBU  d  modsm  Snnipa.  Tha  Conredanttlon  may  ha  takan 
to  haVa  axpind  with  tha  sxpiry  of  ita  Congraii,  and  Iti  OongraM  died  tta  mst  of 
a  quomni, 

1  Tha  UlaiaTjr  Baatonlaiia  laid,  hold  at  onck  ot  Ita  atyl*  aa  propar  (or  admira- 
tio^.  Kr.  Amu  aald  In  the  Haawchnaatta  Conrention  of  17S8,  "Oonildand 
inertly  aa  a  litamy  parftonnaaoa,  tha  Constltntian  la  an  honour  to  oni  eaaitrf. 
Lagtalatara  haTa  at  length  eondtacended  to  apuk  tha  langna^  of  philotophj."— 
BUiofa  IhbaUt,  U.  GS. 


D.qit.zeaOvGdot^lc 


M  THS  NATIONAL  flOVEBNMENT  miit  i 

ciaed  hj  King  G«orge  ths  Hitrd,  an  influence  due  to  tranutory 
caoMB,  but  vhich  made  tliem  OTemte  its  monarchical  element,* 
but  also  b;  the  presentation  of  it  which  they  fcund  in  the  work 
of  Mr.  Justice  Bkckatone.  He,  aa  was  natural  in  a  lawyer  and 
a  man  of  letters,  described  rather  its  theory  than  its  practice, 
and  its  theory  was  many  years  behind  its  practice.  The  powers 
and  functions  of  the  cabinet,  the  orenuastering  force  of  the 
House  of  Commons,  the  intimate  connection  between  legislation 
and  administration,  these  which  are  to  us  now  the  main  charac- 
teristics of  the  English  Constitntidn  were  still  far  from  fully  de- 
veloped. But  in  other  points  of  fundamental  importance  they 
appreciated  and  turned  to  excellent  account  its  spirit  and 
methoda 

They  had  for  their  oracle  of  political  philosophy  the  treatise 
of  Montesquieu  on  the  Spirit  of  Laws^  which,  published  anony- 
mously at  Geneva  forty  years  before,  had  won  its  way  to  an 
immense  authority  on  both  sides  of  the  ocean.  Montesquieu, 
contrasting  the  private  as  well  as  public  liberties  of  Englishmen 
with  the  despotism  of  Continental  Europe,  had  taken  the  Consti- 
tution of  England  as  his  model  system,  and  had  ascribed  its 
merits  to  the  division  of  legislative,  executive,  and  judicial  func- 
tions which  he  discovered  in  it,  and  to  the  system  of  checks  and 
balances  whereby  its  equilibrium  seemed  to  be  preserved.  No 
general  principle  of  politics  laid  such  hold  on  the  constitution- 
makers  and  statesmen  of  America  as  the  dogma  that  the  separsk- 
tion  of  these  thi«e  functions  is  essential  to  freedom.  It  had 
already  been  made  the  groundwork  of  several  State  constitutions, 
li  is  alwaya  reappearing  in  their  writings :  it  was  never  abeent 
from  their  thoughta.  Of  the.  supposed  influence  erf  other  conti- 
nental authors,  such  as  Bonsseau,  or  even  of  English  thinkers 
such  as  Burke,  there  are  few  direct  traces  in  the  Federal  Consti- 
tution or  in  the  clnssioal  contemporaneous  commentary  on  and 
defence  of  it*  which  we  owe  to  the  genius  of  Hamilton  and  his 
hardly  less  famous  coadjutors,  Madison  and  Jay.     But  we  need 

*  Then  li  ilmya  i  tcndsDor  in  coloniita  (pcTccpUbls  STen  now  ia  tbs  worki  of 
Enoti  *  writer  u  tlis  Cuudiau  pnblicLat,  Hr.  Todd)  to  OYii-ntlmftta  tlia  import- 
ane*  of  the  Crovn,  wbou  aoDtplcnam  poiltlon  u  the  ■atborltj  oomman  to  the 
wbals  empire  mike*  it  en  object  or  (pedal  tntereat  aod  mpect  to  pcnoni  liTing 
at  a  diitance.  It  tmcbei  their  imagination,  wbenaa  anembliea  excite  their 
eriticlKM. 

■  Tha  fidaalut,  a  uriei  of  papen  pnbliehed  in  the  New  York  iMT<(wpen 
in  aJTOcacy  ot  the  Tedenil  Conitltutiou  when  the  qnution  Ot  aoceptlng  it  wai 
contDg  before  the  Heir  York  State  Convention. 
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onljr  turn  to  ths  Declaration  ri  Independence  and  tb«  ori^iul 
oonititutions  of  the  States,  portioul&rly  the  MaseachusettB  Con- 
ititntion  of  1780,  to  pei'ceive  that  abatract  tbeoriea  regarding 
human  rights  had  laid  firm  hold  on  the  notional  mind.  Such 
theories  natundlj  expanded  with  the  practice  of  republican 
government,  and  have  at  various  timea  been  extremely  potent 
tactafs  in  American  history.  Eut  the  influence  of  France  and 
her  philosophers  belongs  chiefljr  to  the  yeara  succeeding  1780, 
vheu  Jefferson,  who  was  fortunately  absent  in  Paris  during  the 
Constitutional  Convention,  headed  the  democratic  propaganda. 

Fnrtber,  they  bad  the  experience  of  tbeir  colonial  and  State 
governments,  and  expeoinlly,  for  this  was  freshest  and  most  in 
point,  the  experience  of  the  working  of  the  State  Constitutions, 
framed  at  or  since  the  date  when  the  colonies  threw  off  their 
English  allegiance.  Many  of  the  Philadelphia  delcigntes  had 
joined  in  preparing  these  instiiimeuts :  all  bad  been  able  to  watch 
and  test  their  operation.  They  compared  notes  as  to  tho  merits, 
tested  by  practice,  of  the  devices  wluch  their  States  had  respec- 
tively adopted.  They  had  Uie  inestimable  advantage  of  know- 
ing written  or  rigid  consUtutious  in  the  concrete ;  that  is  to  say, 
of  comprehending  how  a  system  of  government  actually  moves 
and  plays  under  the  cohtrol  of  a  moss  of  statutory  provisions 
defining  and  limiting  the  powers  of  its  seveial  organa  The  so- 
called  Constitution  of  England  consists  largely  of  customs,  prece- 
dents, traditiona,  understandings,  often  vague  and  always  flexible. 
It  was  quite  a  different  thing,  and  for  the  purpose  of  making  a 
constitution  for  the  American  nation  an  even  more  important 
thing,  to  have  lived  under  and  learnt  to  work  systems  deter- 
mined by  the  hard  and  fast  lines  of  a  single  docilment  having  tho 
full  force  of  lav,  for  this  experience  taught  them  how  much 
might  safely  be  included  in  such  a  document  and  how  far  room 
must  be  left  under  it  for  unpredictable  emeigencies  and  unavoid- 
able development 

Idstly,  they  had  one  principle  of  the  English  common  law 
whose  importance  deserves  speinal  mention,  the  principle  that  an 
act  done  by  any  official  person  or  law-making  body  in  excess  of 
bis  or  ite  legal  competence  is  simply  void.  Here  lay  the  key  to 
the  difficulties  which  the  establishment  of  a  variety  of  authorities 
not  subordinate  to  one  another,  but  each  supreme  in  its  own  de- 
fined sphere,  necessarily  involved.  The  application  of  this  prin- 
dple  made  it  possible  not  only  to  create  a  national  government 
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vhicli  should  leave  free  scope  for  the  working  of  the  StAte 
goTernmentB,  but  also  bo  to  divide  the  powers  of  the  national 
government  among  variotu  persons  and  bodies  as  that  none 
should  absorb  or  overbear  the  others.  Bj  what  m&cbineiy  these 
objecta  were  attained  will  sufficiently  appear  when  we  come  to 
consider  the  effect  of  a  written  OE  r^id  constitution  emhod;ing  a 
fundamental  law,  and  the  functions  of  the  judiciary  in  expound- 
ing and  applying  such  a  law.' 

1  BMpiuc.  ciujitcn  mn.  ud ZZZIU. 
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HATDBB  OF  THB  FEDKRAL  OOVZEtNUBNT 

'Vex  ftcceptance  of  the  Constitution  of.  1789  Biade  the  Americftn 
people  a  nation.  It  turned  what  had  been  a  League  of  States, 
into  a  Federal  State,  bjr  giving  it  a  Ifational  Government  with 
a  direct  authority  over  all  citizens.  But  as  this  national  govern- 
meut  was  not  to  supersede  the  govenunents  of  the  States,  the 
problem  which  the  Constitution-makers  had  to  solve  was  two-fold. 
They  had  to  create  a  central  government.  They  hod  also  to  de- 
termine the  relations  of  this  central  government  to  the  States  as 
well  as  to  the  individual  citizen.  An  exposition  of  the  Coostitu- 
tioa  and  criticism  of  its  worlcing  must  therefore  deal  with  it  in 
these  two  aspects,  as  a  system  of  national  government  built  up  of 
executive  powers  and  legislative  bodies,  like  the  monarchy  uf 
England  or  the  republic  of  France,  and  as  a  Federal  system  link- 
ing together  and  regulating  the  relations  of  a  number  of  common- 
w^ths  which  are  for  certain  purposes,  but  for  certain  purposes 
only",  subordinate(l  to  it  It  will  conduce  to  clearness  if  these 
two  aspects  are  kept  distinct ;  and  the  mosL  convenient  course 
will  be  to  'begin  with  the  former,  and  first  to  describe  the  Ameri- 
can system  as  a  National  system,  leaving  its  Federal  character  for 
the  moment  on  one  side. 

It  must,  however,  be  remembered  that  the  Constitution  aoes 
not  profess  to  be  a  complete  scheme  of  government^  creating 
organs  for  the  discharge  of  all  the  functions  and  duties  which  a 
civilised  communis  undertakes.  It  presupposes  the  State 
governments.  It  assumes  their  eidstence,  their  wide  and  con- 
stant activity.     It  is  a  scheme  designed  to  provide  tea  tiie  dis- 
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chorge  of  such  and  bo  many  ftuictions  of  government  as  the 
States  do  not  already  possess  and  dischai'i^B.  It  is  therefore,  so 
to  speak,  the  complement  and  crown  of  the  State  Constitutions, 
which  must  be  read  along  with  it  and  into  it  in  order  to  nmke 
it  cover  the  whole  field  of  civil  government,  as  do  the' Constitu- 
tions o£  such  countries  as  France,  Belgium,  Italy. 

The  administrative,  legislative,  and  judicial  functions  fur 
which  the  Federal  Constitution  provides  are  those  relating  to 
matters  which  must  be  deemed  cObimon  to  the  whole  nation, 
either  hecausa  all  the  parts  of  the  nation  are  alike  interested  in 
them,  or  because  it  is  only  by  the  nation  as  a  whole  that  they 
can  be  satisfactorilf  undertaken.  The  chief  of  these  common  or 
national  matters  are ' — 

War  and  peace :  treaties  and  foreign  relations  generally. 

Army  and  navy 

Federal  conrt«  of  justice. 

Commerce,  foreign  and  domestic. 

Currency, 

Copyright  and  patents. 

The  post-office  and  post  roads. 

Taxation  for  the  foregoing  purposes,  and  for  the  genend  suit- 
port  of  the  Oovemment 

like  protection  of  citizens  against  unjust  or  discrimating 
legislation  by  any  State.' 

This  list  includes  the  subjecte  upon  which  the  national  legisla- 
ture has  the  right  to  legislate,  the  national  executive  to  enforce 
the  Federal  laws  and  generally  to  act  in  defence  of  national  in- 
terests, the  national  judiciary  to  adjudicate.  All  other  legislation 
and  administration  is  left  to  the  several  States,  without  power 
of  interference  by  the  Federal  legislature  or  Federal  executive. 

Such  then  being'the  sphere  of  the  National  government^  let 
us  see  in  what  manner  it  is  constitnted,  of  what  departments  it 
consists. 

■  Th*  taU  liat  wlU  b<  found  in  th*  CofiUtntlon,  Ait.  L  |  B  <ptiiit^  in  Uu 
Appendix),  .witb  wblclk  OMj  ba  comp4r«d  tba  Brltidi  Nortb  Anuria  Aot  18S7 
(30  ud  31  Vi<!t  up.  S),  ud  tha  Ftdaral  Coondl  of  Anstnli^  Aot  18S6  (48  uid 
49  Tlet.  eip.  «0],  tui  tba  Swia  OolwUtntlMi  of' 1874  (Art&  8,  32,  30,  42,  £4, 
9t,  67-70). 

'  Amendmonts  xiv.  ttJid  xv. 
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The  framen  of  thu  goremmeiit  set  before  themselves  four 
objecta  u  euential  to  its  ezcallence,  viz. — 

Its  vigour  and  efficiency. 

The  independence  of  each  of  its  departments  (as  being  esaential 

to  the  permanencj'  of  its  fpnn). 
Its  dependence  on  the  people. 
The  security  under  it  of  the  freedom  of  the  individuoL 

The  fint  of  ^ese  objects  they  sought  by.  creating  a  strong 
ezecutirc^  the  second  by  separating  the  legislatiTe,  executive,  and 
judicial  po'ven  from  one  another,  and  by  the  oontnTance  of 
▼arious  checlcs  and  balances, '  the  third  by  making  all  authorities 
elective  and  elections  frequent^  the  fourth  both  by  the  checks 
and  baJances  aforesaid,  so  arranged  aa  to  restrain  any  one  depart- 
ment from  tyranny,  and  by  placing  certain  rights  of  the  citizen 
under  the  protection  of  the  written  Constitution. 

They  had  neither  the  rashness  nor  the  capacity  neoessary  for 
oonstmcting  a  Constitution  a  priori.  There  is  wonderfully  little 
genuine  inTentiveneas  in  the  world,  and  perhaps  least  of  all  has 
been  shown  in  the  sphere  of  political  institutiona  These  men, 
practical  politicians  who  knew  how  infinitely  difficult  a  business 
government  is,  desired  no  bold  experiments.  They  preferred, 
so  far  as  drcumstonces  permitted,  to  walk  in  the  old  paths,  to 
follow  mediods  which  experience  had  tested.*  Accordingly  they 
started  from  the  system  on  which  their  own  colonial  govern- 
ments, and  afterwards  their  State  governments,  had  been  con- 
ducted. This  system  bore  a  general  resemblance  to  the  British 
Constitution;  and  in  bo  far  it  may  with  truth  be  said  that 
the  British  Constitution  became  a  model  for  the  new  natibnal 
government  They  held  England  to  be  the  freest  and  best- 
governed  country  in  the  world,  but  were  resolved  to  avoid  the 
weak  points  which  had  enabled  King  George  IIL  to  play  the 
tyrant^  and  which  rendered  English  liberty,  as  they  thought,  far 
inferior  to  that  which  the  constitutions  of  their  own   States 

'  Mr.  Lowdl  bu  nli  with  aqul  point  Mid  tmtli  of  tha  mea  ot  ths  CoDTnitton  : 
"  'Hwf  bad  ■  profound  diibsUoT  In  tbeorj  ind  knsir  b«tter  than  to  commit  ttia 
ItUjr  of  bnaklng  with  th<  put.  Tbe;  wen  not  ledBcad  bjr  Ui«  Frmeh  tillusr 
tluit  ■  Daw  (jatim  of  QoTsnment  could  Ik  ordeiad  lika  a  neir  rait  of  clothe*. 
Tb*;  wtnld  «  aODn  hafa  thought  ot  ordering  a  anlt  of  flcah  and  ikin.  It  ii  oul; 
OB  Um  loaring  loom  of  tlma  that  the  ituIT  ii  woraa  for  inch  a  restura  of  their 
tkoight  and  •iperlaDoa  u  Ihsf  were  maditatin;." — Addran  on  Dcmocncj, 
iaUrarad  Oct  6.  Hit. 
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■ecnred.  With  thii  Tenerable  mother,  and  these  childrfln,  bettor 
in  their  judgment  tluui  the  mother,  before  their  eyes,  they 
created  an  executive  magistrate,  the  FreBident,  on  the  model  of 
the  State  Governor,  and  of  the  British  Crown.  They  created  a 
legislature  of  two  Houses,  Congress,  on  the  model  of  the  two 
Houses  of  their  State  kgislatures,  and  of  the  British  Parliameut. 
And  following  the  prec^ent  of  the  British  judges,  irremoTable 
except  by  the  Crown  and  Parliament  combined,  they  created  a 
judiciary  appointed  for  life,  and  irremovable  save  by  impeach- 
ment.' 

In  these  great  matters,  however,  as  well  as  in  many  lesser 
matters,  they  copied  not  so  much  the  Constitution  of  England  as 
the  Constitutions  of  their  several  States,  in  which,  as  was 
natural,  many  features  of  the  English  Constitution  had  been 
embodied.  It  has  been  truly  said  that  nearly  every  provision  of 
the  Federal  Constitution  that  has  worked  well  is  one  borrowed 
from  or  suggested  by  some  Stato  constitution;  nearly  every 
provision  that  has  worked  badly  is  one  which  tiie  Convention, 
for  want  of  a  precedent,  was  obliged  to  devise  for  itself.  To 
insist  on  this  is  not  to  detract  from  the  glory  of  that  illustrious 
body,  for  if  we  are  to  credit  them  with  less  inventiveness  than 
has  sometimes  been  claimed  for  them,  we  must  also  credit  them 
with  a  double  portion  of  the  wisdom  which  prefers  experience  to 
a  priori  theory,  and  the  sagacity  which  selects  the  best  materials 
from  a  mass  placed  ■  before  it^  aptly  combining  them  to  form  a 
new  structure.* 

Of  minor  divergences  between  their  work  and  the  British 
Constitution  I  shall  speak  subsequently.  But  one  profound 
difference  must  be  noted  here.  The  British  Parliament  had 
always  been,  ivas  then,  and  remains  now,  a  sovereign  and  con- 
stituent assembly.     It  can'  make  and  unmake  any  and  every 

'  HlnoT  diffennm  iMtvocn  tha  Euglltlt  lod  Amsrleaii  lyttemi  *n  that  tha 
Auaticui  Ftdnml  Jndga  u  ippoiDtod  by  th«  PrMideut,  "with  Uia  kdvlca  ud 
conaait  of  tti«  Baiuta,"  la  English  Judge  by  the  Crann  doDa  :  ou  Amsricaa  jadg* 
li  impeuhibia  1>j  tha  Ilonia  oi  RepmeiiUtivu,  and  tritd  hj  the  Sctuta,  u 
Epgluh  judge  li  nmoribla  hj  the  Crovn  on  in  oddnu  bjr  both  Haniw. 

In  many  SUtei  >  State  Jodga  la  nmoTabU  by  the  Icgislitun  or  by  tha  gOTBrnor 
on  VI  tddnat  by  tLa  legiaUtora,  ft  prOTiilon  which  hM  obTiooily  bsao  bomiwad 
l^Qm  BngUnd. 

'  8m  Dota  to  thli  ohiptar  In  tlia  Appandlz  for  fnrtliar  ranurkl  on  the  IbIIb. 
■BM  c<  the  8tite  OanitituUMu. 
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lav,  change  the  form  of  goTemment  or  the  succession  to  the 
crown,  interfere  irith  the  coiirse  of  justice  extinguish  the  most 
acred  priT&te  rights  of  the  citizen.  Between  it  ud  the  people 
ftt  large  there  ii  no  legal  distinction,  because  the  whole  plenitude 
of  the  people's  rights  and  poven  resides  in  it,  just  as  if  the 
whole  nation  were  present  within  the  chamber  where  it  sit4.  In 
point  of  legal  theory  it  is  the  nation,  being  the  historical  successor 
of  the  Folk  Moot  of  our  Teutonic  forefathers.  Both  practically 
and  l^ally,  it  is  to-day  the  only  and  the  sufficient  depositoTy  of 
the  authority  of  the  nation ;  and  is  therefore,  within  the  sphere 
of  law,  irresponsible  and  omnipotent 

In  the  American  system  there  exists  no  such  body.  Not 
merely  Congress  alone,  but  alsb  Congress  and  the  President 
ctmjoined,  are  subject  to  the  Constitotion,  and  cannot  more  a 
step  outside  the  circle  which  the  Constitation  has  drawn  around 
them.  If  they  do,  they  transgress  the  law  and  exceed  their 
powers.  Such  acts  as  they  may  do  in  excess  of  their  powers 
are  Toid,  and  may  be,  indeed  ought  to  he,  treated  as  void  by 
the  meanest  citizen.  The  only  power  which  is  ultimately 
soTereign,  as  the  British  Parliunent  is  always  and  directly 
soTereign,  is  the  people  of  the  States,  acting  in  the  manner 
[^escribed  by  the  Constitution,  and  capable  in  that  maimer  of 
passing  any  law  whatever  in  the  form  of  a  constitutional  amend- 
ment. 

This  fundamentel  divergence  from  the  British  system  is 
commonly  said  to  have  been  forced  upon  the  men  of  1787  by 
.  the  necessity,  in  order  to  safeguard  the  rights  of  the  several 
States,  of  limiting  the  competence  of  the  national  government' 
But  even  without  this  necessity,  even  supposing  there  had  been 
no  States  to  be  protected,  tjie  jealousy  which  the  American 
people  felt  of  tliose  whom  they  chose  to  govern  them,  their  fear 
lest  one  power  in  the  government  should  absorb  the  rest^  their 
anxiety  to  secure  the  primordial  rights  of  the  citizens  from 
attack,  either  by  magistrate  or  by  legislature,  would  doubUess 
have  led,  as  happened  with  the  earlier  constitutions  of  revolu- 
tionary EVance,  to  the  creation   of  a  supreme  constitution  or 

*  It  1*  ofUu  tunmtd  bj  wiitui  on  coastitQtlonil  niti]«et*  that  >  fednsl 
GoTmimcDt  pmuppcoai  i  -written  or  rigid  conititatioa.  liii  li  sot  SBccnuily 
»,  Then  luT<  Wn  fedgntlons  irith  na  ttmdamantal  rigid  etmititiiUan  (tlu 
Adinu)  Jjtiiga*  hod  ippumtly  naue) ;  uid  It  ii  cImt  that  la  America  iu<A  > 
foadunantal  dootuucnt  wduM  in  mj  oM  hara  bwn  cnatad  to  deflue  luid  UlBit 
tk*  powen  of  Mub  d<i>artinaiit  oC  goTarammt 
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fimdameiital  instnuneat  of  goTemment,  placed  abore  and  con- 
trolling  the  nataooal  legiilatan  itoell  They  had  already  sach 
fundamental  instrument  in  the  chulerg  of  the  colonies,  which 
had  passed  into  the  canatitutioiis  of  the  several  States ;  and  tliey 
would  certainly  have  followed,  in  creating  tJieir  national  constitti- 
tion,  a  precedent  which  they  deemed  so  precious. 

The  sabjection  of  all  the  ordinary  authorities  and  organs  of 
government  to  a  eupreme  instrument  expressing  the  will  of  the 
sovereign  people,  and  capable  of  being  altered  by  them  only,  has 
been  usually  deemed  the  most  remarkable  novelty  of  the  American 
system.  But  it  is  merely  an  application  to  the  wider  sphere  of 
the  nation,  of  a  plan  approved  by  the  experience  of  the  Beveial 
States.  And  the  plan  bad,  in'  these  States,  been  the  outcome 
rather  of  a  slow  course  of  historical  development  than  of  con- 
scious determination  taken  at  any  one  point  of  their  progress 
from  petty  settlements  to  powerful  republics.  Neverthelesi^ 
It  may  well  be  that  the  minds  of  the  leaders  who  guided  this 
development  were  to  some  extent  inflnenced  and  inspired  by 
recollections  of  the  English  Commonwealth  of  the  seventeenth 
oentory,  which  bad  seen  tiie  establishment,  though  for  a  brief 
space  only,  of  a  gennine  supreme  or  rigid  constitution,  in  the 
form  of- the  famous  Instrument  of  Qovemment  of  A.D.  1653,  and 
some  of  whose  sages  had  listened  to  the  discourses  in  which 
James  Harrington,  one  of  the  most  prescient  minds  of  that  great 
age,  showed  the  necessity  for  such  a  constitution,  and  laid  down 
its  principles.^ 

We  may  now  proceed  to  consider  the  several  departments  of 
the  National  Governments  It  will  be  simplest  to  describe  each 
separately,  and  then  to  examine  the  relations  of  each  to  the 
otbers,  reserving  for  subsequent  chapters  an  account  of  the 
relations  of  the  National  Government  as  a  whole  to  the  several 
States. 

^  Hurlngton  niggcited  Uut  tlia  CouUtntiaa  to  ba  drawn  np  fer  Eo^uiil 
■hanld  be  labsetibBd  bj  th«  peopla  tbemulrw,  n  u  to  but  It  od  tbslr  oonmib 
Bm  an  article  bjr  Pnfanor  Thoodon  V.  Dwlght  In  tha  Amartcan  Polilieat 
Stimct  ^iiarttr^  fin  March  1S87. 
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Evzht  ono  who  imdert»kes  to  describe  the  American  tyitein  of 
goremmant  is  obliged  to  follow  tbe  American  diriaion  of  it  into 
tbe  tbree  departmente — Executive,  IiegislatiTe,  JudidaL .  I  begin 
with  the  executive,  as  the  simplest  of  the  Uu^s, 

The  President  is  the  creation  of  the  Constitution  of  1789. 
Under  the  Confederation  there  was  onlj  a  presiding  officer  of 
Congress,  but  no  head  of  the  nation. 

Why  was  it  thought  neceasaiy  to  have  a  Presidetit  at  all  I 
The  fear  of  monarchy,  of  a  strong  government^  of  a  centoaliud 
government,  prevailed  widely  in  1787,  George  HL  was  an 
object  of  bitter  hatred:  he  remained  a  bogey  to  succeeding 
generations  of  American  children.  The  Convention  found  it 
extremely  hard  to  devise  a  satisfactory  method  of  choocdng  the 
President,  nor  has  the  method  they  adopted  proved  satisfactory. 
That  a  single  head  is  not  necesaary  to  a  republic  might  have  been 
suggested  to  the  Americans  by  those  ancient  examples  to  which 
they  loved  to  recur.  The  experience  of  modem  Switserland  has 
made  it  still  more  obvious  to  us  now.  Yet  it  was  settled  very 
early  in  the  debates  of  1787  that  die  central  executive  authority 
must  be  vested  in  one  person ;  and  the  opponents  of  tlie  draft 
Constitution,  while  quarrelling  with  his  powers,  did  not  aconsa 
his  existence. 

The  explanation  is  to  he  fonnd  not  so  much  in  tJie  wish  to 
reproduce  the  British  Constitution  as  in  the  bmiliarity  of  the 
Americans,  as  citizens  of  the  several  States,  with  the  office  of 
State  governor  (in  some  States  then  called  President)  and  in  their 
disgust  with  the  feebleness  which  Congress  had  shown  under  the 
Confederation  in  its  conduct  of  l^e  war,  and,  after  peace  was  con- 
eluded,  of  the  general  business  of  the  country.  Opinion  called 
for  a  man,  bocause  an  assembly  had  been  found  to  lack  prompti- 
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tade  ftnd  .vigour.  And  it  lat-j  be  conjectured  that  the  aUrmi 
felt  M  to  the  danger  from  one  nuui's  predomioiuice  were  largely 
allayed  hj  the  presence  of  George  Washington.  Even  while  Ihe 
debates  were  proceeding  ererj'  one  must  haTe  thought  of  him  as 
the  proper  person  to  preside  orer  the  tTnion  as  he  was  then  pre- ' 
siding  over  the  Conventian.  The  creation  of  the  office  would 
seem  justified  hj  the  existence  of  a  person  exactly  fitted  to  fill  it, 
one  whose  established  influence  and  ripe  judgment  would  repair 
the  faults  then  supposed  to  be  charactenstjc  of  democracy,  its 
impulsiveneea,  its  want  of  respect  for  anthority,  iU  incapacity  for 
oonsistent  policy. 

Hamilton  felt  bo  stxongly  tlie  need  for  having  a  vigorous  exe- 
cative  who  conld  maintain  a  continuous  policy,  sa  to  propose  that 
the  head  of  the  state  ahonld  be  appointed  for  good  behaviour,  i.t. 
tot  life,  subject  to  removal  by  impeachment.  The  proposal  was 
defeated,  tiiough  it  received  the  support  of  persona  so  demo- 
cratically-minded as  Madison  and  Edmund  Randolph  ;  but  nearly 
all  sensible  men,  including  many  who  thought  better  of  democracy 
tluut  Hamilton  himself  did,'  admitted  that  the  risks  of  foreign 
war,  risks  infinitely  more  serious  in  the  infancy  of  the  Eepubliu 
'  than  they  have  subsequently  proved,  required  the  concentration 
of  executive  powers  into  a  single  hand.  And  the  fact  that  in 
every  one  of  their  commonwealths  there  existed  an  officer  in 
whonL  ^e  State  constitution  vested  executive  authority,  balancing 
him  against  the  State  legislature,  made  the  establishment  of  a 
federal  chief  magistrate  seem  the  obvious  course. 

Aiaumjpg  that  there  was  to  be  such  a  magistrate,  the  states- 
men of  the  Convention,  like  the  solid  practical  men  they  were, 
did  not  trj  to  construct  him  out  of  their  own  brains,  but  looked 
to  some  existing  models.  They  therefore  made  an  enlarged  copy 
of  the  State  Governor,  or  to  put  the  same  thing  difierently,  a 
reduced  and  improved  copy  of  the  English  king.  Hn  is  George 
HL  shorn  of  a  part  of  his  prerogative  by  the  intervention  of  the 
Senate  in  treaties  and  appointments,  of  another  part  by  the 
restariotion  of  his  action  to  Federal  affairs,  while  his  dignity  ss 
well  as  his  influence  are  diminished  by  his  holding  office  for  four 
years  instead  of  for  life.^     His  salary  is  too  small  to  permit  him 

>  "Th*  diawM  we  •»  nSolng  tram  i*  damoencr,"  mji  Hunilton  in  ou  of 
UiUUrlrttara. 

*  WhiB  tht  Bomuu  E^t  liA  at  th*ir  Un^  Huj  illd  not  twily  eitinml^  tl>* 
Met,  bnt  Ht  up  la  their  eoiuiil  i  lort  of  uidiuiI  king,  limltad  not  onlj  by  th* 
■bort  dnntlon  of  hli  power,  bnt  tisa  hj  the  sxiitence  of  mother  aonm]  with 
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either  to  mainfaun  a  Court  or  to  corrupt  Uia  legiilature ;  nor  can 
be  Mdnca  the  rirtue  of  the  citjsena  hy  th«  gift  of  titles  of  nobility, 
for  Buch  titlea  are  altogether  forbidden.  Subject  to  these  pre- 
oautiona,  he  was  meant  hj  the  constitutioD-framers  to  resemble 
the  State  governor  and  the  British  Ido^  not  only  in  being  the 
head  of  the  executire,  but  in  standing  apart  from  and-  abovs 
political  parties.  He  was  to  represent  the  nation  as  a  vhale^  as 
tlie  governor  representod  the  State  commonwealth.  The  inde- 
pendence of  his  position,  with  nothing  either  to  gain  or  to  fear 
from  Congress,  would,  it  was  hoped,  leare  him  free  to  think  only 
of  the  welfare  of  the  people. 

This  idea  appears  in  the  method  provided  for  the  election  of 
a  President  To  have  left  the  choice  of  the  chief  magistrate  to 
a  direct  popular  vote  over  the  whole  country  would  have  raised 
a  dangerous  excitement  and  would  have  given  too  much  encour- 
agement to  candidates  of  merely  popular  gifts.  To  have  entrusted 
it  to  Congress  would  have  not  only  subjected  the  executive  to 
the  legislature  in  violation  of  the  principle  which  requires  these 
departments  to  be  kept  distinct,'  hut  have  tended  to  make  him 
the  creature  of  one  particular  faction  instead  of  the  choice  of  the 
nation.  Hence  the  device  of  a  double  election  was  adopted, 
perbi^M  with  a  faint  reminiscence  of  the  methods  by  which  the 
Poge  was  then  still  chosen  at  Venice  and  the  Emperor  in  Ger- 
many. The  Constitution  directs  each  State  to  choose  a  number 
of  presidential  electors  equal  to  the  number  of  its  representatives 
in  both  Houses  of  Congress.  Some  weeks  later,  these  electors 
meet  in  each  State  on  a  day  fixed  hy  law,  and  give  their  votes  in 
writing  for  the  President  and  Vice-President.*  The  votes  are 
transmitted,  sealed  up,  to  the  capital  and  there  opened  by  the 
president  of  the  Senate  in  the  presence  of  both  Houses  and 
counted.     To  oreserve  tlie  electors  from  the  influence  of  facUon, 

•qaalpoiran.  Th<  Antrteina  hopad  to  reitnin  lliair  Pnildant  not  mtnljbjthi 
•hortnu*  oT  lili  torm,  bat  alw  bj  illmiBlabtng  tb*  pomr  which  tbty  lift  tn  hba  ; 
taA  tU*  tluf  did  bj  Httliig  ap  utotbar  >ntboiit]r  to  wMeh  tb«r  mtroitid  arUln 
«i*CBtiT«  ftmctloM,  mtklDf  It*  eonient  nscuurf  to  tbs  T&lidity  of  cartain  elailM 
of  Iha  PraiidaDl'l  eiacntiTa  acta.     Tliia  ia  tba  Sanata,  vbaraof  mora  uon. 

>  Sm  tb*  nmarki  ot  Hr,  Wilam  In  Um  Panujrlnnia  Coniaatlda.  BUot'a 
Dttatn,  niL  IL  p.  Ml. 

'  OriglDallr  tb(  parion  wbo  nealTdl  nut  ntaa  viu  dfamed  ta  ban  baan 
a&MD  Pmldiiit,  and  tha  ptnon  vbo  atood  aaconit,  Tlna-PraaidaBL  Thia  lad  ta 
eoatuaioD,  and  vat  aecordlncl)'  altarad  lij  tba  twdfth  cooaUlntloBal  inandDita^ 
adoptad  in  IBOl,  irbisb  protidaa  tlut  tba  Pnridaat  and  Ttoa-Pnaidant  ihall  b( 
ToUd  foi  aeparattlj. 
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it  ia  provided  that  they  shall  not  be  membera  of  Congress,  dot 
holders  of  any  Federal  offica  This  plan  was  expected  to  Becure 
the  choice  by  the  best  citizens  of  each  State,  in  a  tranquil  and 
deliberate  way,  of  the  man  whom  they  in  their  unfettered  discre- 
tion should  deem  fittest  to  be  chief  magistrate  of  the  Union. 
Being  themselves  chosen  electors  on  account  of  their  personal 
merito,  they  would  be  better  qualified  than  the  masses  to  select 
»n  able  and  honourable  man  for  President  Moreover,  as  the 
Totes  are  counted  promiscuously,  and  not  by  States,  each  elector's 
Toice  would  have  its  weight.  He  might  be  in  a  minority  in  his 
own  State,  but  his  Tote  would  nevertheless  tell  because  it  would 
be  added  to  Uiose  given  by  electors  in  other  States  for  the  same 
candidate. 

No  part  of  their  scheme  seems  to  have  Keen  regarded  by  the 
constitution-makers  of  1T87  with  mote  complacency  than  this,^ 
although  no  part  had  caused  them  so  much  perplexity.  No 
part  has  so  utterly' belied  their  expectations.  The  presidential 
electors  have  become  a  mere  cog-wheel  in  the  machine ;  a  mere 
contrivance  for  giving  efiect  to  the  decision  of  the  people.  Their 
personal  qualifications  are  a  matter  of  indifference.  They  have 
no  discretion,  but  are  chosen  under  a  pledge — a  pledge  of  honour 
iDerely,  but  a  pledge  which  has  never  (since  1796)  been  violated 
— to  vote  for  a  psj'ticular  candidate.  In  choosing  Uiem  the 
people  virtually  choose  the  President,  and  thus  the  very  thing 
which  the  men  of  17S7  sought  to  prevent  has  happened, — the 
President  is  chosen  by  a  popular  vote.  Let  us  see  how  this 
has  come  to  pass. 

In  the  first  two  presidential  elections  (in  1789  and  1792)  the 
independence  of  the  electors  did  not  come  into  question,  because 
everybody  was  for  Washington,  and  parties  had  not  yet  been 
fully  developed.  Yet  in  the  election  of  1792  it  was  generally 
understood  that  electors  of  one  way  of  thioking  were  to  vote  for 
Clinton  as  their  second  candidate  (i.e.  for  Vice-President)  and 
those  of  the  other  side  for  John  Adams.  In  the  third  election 
(1796)  DO  pledges  were  exacted  from  electors,  but  the  election  con- 
test in  which  they  were  chosea  was  conducted  on  party  lines,  and 
although,  when  the  Toting  by  the  electors  arrived,  some  few  votea 

■  "Tha  mods  of  appaintnttnt  at  tha  cblst  cuglitnta  of  tha  Dnltad  BUtM  li 
■Imoit  ttia  onlf  port  of  tha  lyitom  irUcb  hu  ascs]>ed  vithoat  uma  etnian,  or 
vUclibM  r*et[T>d  tha  iliglitait  mark  of  ■pprobitinn  from  iu  opponanta. '' — Ftdtr- 
^itt,  Kol  IxTil.,  ct.  No.  L  and  tha  obiirvklioni  o(  Ur.  WUion  la  tlia  ConTcutlos 
at  Pcoiujrlvuiu, 
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irere  scattered  among  other  pereona,  t^ere  were  practical! j  oalj  tvo 
preaidendal  candidate  before  the  caimtfj,  John  Adams  and  Thomas 
JeffenoD,  for  the  former  of  whom  the  electors  of  the  Federalist 
partj',  for  the  latter  those  of  the  Bepublicaa  (Democratic)*  party 
were  expected  to  rote.  The  fourth  election  vaa  a  regular  party 
Btruggle,  carried  on  in  obedience  to  party  amingemente.  Both 
Federalists  and  EepubUeans  put  the  names  of  their  candidates  for 
President  and  Yice-Preddent  before  the  counti;,  and  round  these 
names  the  battle  raged.  The  notion  of  leaving  any  freedom  or 
discretion  to  t^e  electors  had  vanished,  for  it  was  felt  that  an 
issue  so  great  must  and  could  be  decided  by  the  nation  alone. 
From  that  day  till  now  there  has  never  been  any  question  of 
revivisg  the  true  and  original  intent  of  thp  plan  of  double  eleo- 
Uon,*  and  consequuitly  nothing  has  ever  turned  on  the  personality 
of  the  electors.  Tbey  are  now  bo  little  significant  that  to  enable 
the  voter  to  Icnow  for  which  set  of  electors  his  party  desires  lum 
to  vote,  it  is  thoaght  well  to  pnt  the  name  of  the  presidential 
candidate  whose  interest  they  represent  at  the  top  of  the  voting 
ticket  on  which  their  own  names  are  printed. 

The  completeness  and  permanence  of  this  change  has  been 
assured  by  the  method  which  now  prevails  of  choosing  the 
electors.  The  Ckinstitution  leaves  the  method  to  eaoh  Stat^  and 
in  the  earlier  days  many  States  entrusted  the  choice  to  their 
l^jislaturea.  But  as  democratic  principles  became  developed, 
the  practice  of  choosing  the  electors  by  direct  popular  vote, 
originally  adopt«d  by  Virginia,  Pennsylvania,  and  Maryland, 
spread  by  degrees  through  the  other  States,  till  by  1832  Soath 
Csralina  was  the  only  State  which  retained  the  method  of 
appointanent  by  the  legislature.  She  dropped  it  in  1668,  and 
popular  election  now  rules  everjnrhere.'  In  some  States  the 
electors  were  for  a  time  chosen  by  disbicta,  like  members  of  the 
House  of  Representatives.     But  the  plan  of  choice  by  a  single 

*  Tha  fitj  tbsD  callad  BapnbUcui  hu  tor  tha  lut  (titj  jttn  or  »  baca 
edl«d  Damomtla.    Thg  fiij  no*  cidltd  Rapnblicu  djd  sot  triM  tUl  1SS4. 

*  In  1B7<  Oxt  (oggMtion  vu  thrown  oat  that  tha  dlapntad  alaoUon  ot  that 
jaar  udgbt  ba  aatUad  hj  tha  aicrcia*  t>[  fraa  chataa  nii  tba  put  of  tba  alactot* ; 
bat  tbs  Idea  loimd  no  Ctvou  vlth  tha  politician. 

■  Thii,  boVBTar,  ii  mtitij  mittar  of  SUta  lav.  Jmj  Stata  oonid  go  had  to 
cboica  by  tha  Icffltlitnn.  Colondo,  not  baTinj  tbna,  iftar  hw  admlarion  to  tba 
Union  In  1S7S.  t«  proTida  bj  lav  t«r  a  popnUr  eholia  of  alaotoia  to  iota  In  tlia 
alactlon  ot  a  Pmidant  in  tha  Morembcr  of  thti  jaar,  laft  tba  obolca  to  tba 
kfialattut,  bnt  now  alacta  Ita  piaaldantlal  alaebn*  bf  popnlai  rata  lika  tlia  otbai 


D.qil.zMBlG001^le 


40  THE  NATIOITAL  {JOVERHUBHT  nxr  i 

popuUr  Tota  over  the  whola  of  the  SUte  found  incretuiug 
brour,  aeeing  that  it  was  in  the  int«rest  of  the  party  for  the 
time  being  dominant  in  the  State.  In  182S  Maryland  vas  the 
only  State  which  clung  to  diatrict  voting.  She,  too,  adopted  the 
"general  ticket"  gystem  in  1892,  lince  which  year  it  haa  been 
universal  Thus  the  issue  cornea  directly  before  the  people.  The 
parties  nomioato  their  respective  candidates,  in  manner  to  be 
hereitiafter  described,  *  a  tf  emenilous  "  campaign  "  of  stump 
spealdD^  newspaper  writing,  street  parades,  and  torchlight 
processions  sets  in  and  rages  for  about  four  mon^s  :  the  polling 
for  electors  takes  place  early  in  November,  on  the  same  day  over 
the  whole  Union,  and  when  the  result  is  known  the  contest  is 
over,  because  the  subaequent  meeUng  and  voting  of  the  electors 
in  their  aereral  States  is  mere  matter  of  form. 

So  far  the  method  of  choice  by  electors  may  seem  to  be 
merely  a  roundabout  way  of  getting  the  judgment  of  the  people. 
It  is  more  than  this.  It  has  several  singular  consequences,  on- 
foreseen  by  the  framers  of  the  Constitution.  It  baa  made  the 
election  virtually  an  election  by  States,  for  the  present  system 
of  choosing  electors  by  "general  Idcket"  over  tJie  whole  State 
causes  the  whole  weight  of  a  State  to  be  thrown  into  the  scale 
of  one  candidate,  that  candidate  whose  list  of  electors  is  carried 
in  tlie  given  State.  Pennaylvonia,  for  instance^  with  her  popula- 
tion.of  four  and  a  half  millions,  has  thirty  electoral  votes.  Each 
party  runa  ita  list  or  "  ticket"  of  thirty  presidential  electors  for 
that  State^  who  are  bound  to  vote  for  the  party's  candidate,  let 
ns  say  Mr.  Blaine  or  Mr.  Cleveland.  The  Kepublican  list  (it. 
that  which  includes  the  thirty  Blaine  electors)  is  carried  by  a 
majority  of  473,000  against  393,000.  It  is  carried  entire,  if 
carried  at  all,  because  it  would  be  foolish  for  any  partisans  of 
Mr.  Blaine  to  vote  for  some  only  and  not  for  all  of  the  electors 
whose  only  function  is  to  vote  for  bim.*  Thus,  all  the  thirty 
electoral  votes  of  Pennsylvania  are  secured  for  Hr.  Blaine.  The 
hundreds  of  thousands  of  votes  given  by  the  people  for  the 
Democratic  list  do  not  go  to  swell  the  support  which  Mr. 
CleTeland  obtains  in  other  States,  but  are  utterly  lost  Hence 
in  a  presidential  election,  the  struggle  concentrates  itself  in  the 
doubtful  St.ites,  where  the  great  parties  are  pretty  equally 
divided,  and  is  languid  in  States  where  a  distinct  majority  either 

1  Sm  tlw  okspinr  on  MilieDtl  KomlnatiiiK  ConTanUoiii  In  Vol.  IL 
'  Honw  tha  «l«ctcr«  on  &  llckit  Hidota  r(«<l*a  aiacUf  tL«  um*  nombtr  of 
popalar  voto*  :  and  ia  CtllfarnU  In  1B80  oa«  oat  of  tha  lii  clacton  in  tha  Dcno- 
cntlc  Uckat,  biitig  patoBallj  unpopular,  laiUd  to  ba  curliil,  thongh  tlia  oUur 
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way  may  be  anticipated,  iMcaoae,  eiiiM  it  makes  no  difference 
whetber  a  miuority  be  large  or  small,  it  is  not  iroith  vhile  to 
struggle  hard  to  increase  a  miaoritj  which  cannot  be  turned  Into 
a  majority.  And  hence  also  a  man  may  be,  and  has  been,* 
elected  President  by  a  minority  at  poptdar  Totes. 

Wben  such  has  been  the  fate  of  the  plan  of  1767,  it  need 
hanlly  be  said  that  the  ideal  President^  the  great  and  good  man 
above  and  outside  party,  whom  the  judicious  and  impartial 
electors  were  to  choose,  has  not  been  secured.  The  ideal  was 
realised  once  and  once  only  in  tile  person  of  George  Washington. 
His  successor  in  the  chair  (John  Adams)  was  a  leader  of  one  of 
the  two  great  parties  then  formed,  the  other  of  which  has,  with 
some  changes,  lasted  down  to  our  own  time.  Jefferson,  who 
came  next,  was  the  chief  of  tliat  other  party,  and  his  election 
marked  its  triumph.  Nearly  every  subsequent  President  has 
been  elected  as  a  party  leader  by  a  party  vote,  and  has  felt 
bound  to  carry  out  the  policy  of  the  men  who  put  him  in  power.* 
Thus  instead  of  getting  an  Olympian  President  raised  alwve 
faction,  America  has,  despite  herself  reproduced  the  English 
^vtem  of  exeeutJTe  government  by^  P^^y  majority,  reproduced 
it  in  a  more  exteeme  form,  because  in  England  the  titular  head  of 

'  Thii  hippmad  In  lS7t,  whan  Mr,  SAjtm  ncaiTsd,  no  the  «hcwliig  of  hi* 
own  putfuni,  onir  1,033,TU8  poputu  totu,  *SMliat  4,88E,S9a  glvan  fw  Mr. 
lllJn  ;  ud  in  I&SI,  whan  Ur.  Hirriton  wu  «S,000  populu  Totei  iMhlnd  Ur. 
Cbrclmd.  la  1B8D  Mr.  Giriirld  wu  elected  by  214  Kgilnat  1G5  el«ctonl  Totea, 
but  had  s  popDlu  mnjarirj  of  onlj  i,lSl,ttfl  igolsit  M11.652,  oat  of  tha 
whole  UnioD.  In  IBSO  Abraham  liawln  rssaivtd  mnch  len  thin  lulf  tL»  total 
popular  Tut«,  but  had  an  <1<ctonl  imuoiitj  among  ths  pruldenttal  alector*  of 
IBO  against  1S3  fotiog  for  hia  Tarioua  lirala.  So  nclthar  Polk  In  1S41,  DOT 
Tajrlor  in  181S,  nor  Buehanaa  in  ISSfi,  Had  an  abaoluta  majority  ol  Xb*  papular 
TOU  In  18S1  tha  whola  thiitj-iii  Totea  or  Naw  York  SUU  war*  cut  tor  Ur. 
Cbraland,  althoogh  bla  populu  m^ority  In  that  State,  out  of  a  poll  of  mora  than 
1,100,000,  wuJtutOTCTnOO.  Andu  thua  tbIrty.tliTatu  toniwl  th*  aftction, 
it  wu  a  mi^srity  of  only  1109  that  dgtanalaad  the  itana  id  tha  itrnggLa  aftr  tha 
whola  Union,  ta  which  Dearly  10,000,000  ToCaa  wera  given. 

It'i*  an  odd  taaolt  of  tha  ayitam  that  tha  beitowal  o(  tha  lalltage  on  tho 
Dagroee  haa  operated  agaiuit  the  Bepublicsn  party  which  baatowad  IL  Tha 
Soathern  Statea  haia  In  reipeot  of  this  incieue  In  theii  Toting  popnlatlon  reoelTtd 
97  additional  preaidoDtiaL  Totei,  and  theaa  hin  in  the  thne  lut  ilactlona  (1880. 
18S1,  ISSe)  bnn  all  thiown  ten  the  Damocratio  candidate. 

*  John  Tyler  and  Andrew  JohnHm,  both  of  *hon  quamltail  with  their  party, 
vera  both  elected  u  Tict-Preildeuta,  and  ancceedad  to  tha  chair  on  the  death  of 
tha  p«non*  who  had  baan  elected  PrciideBta.  Jamea  Honroa  wu  choaen  Preiideat 
b  IBiC  with  practloal  nnanimity ;  bnt  thia  wu  becanaa  one  of  tha  two  partiea 
had  for  tha  time  baen  craibed  ont  and  atirtrd  no  candidate.  So  alio  J.  Q. 
Adami,  Haunw'a  •nccenor,  can  budly  ba  collad  a  party  leader.  After  turn  tha 
partrM;haaaD  Pnaidanta  go  on  witbont  iutimtptkio. 
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tho  Stftte,  in  whose  name  adninutraluTe  acta  are  done,  itands  in 
isolated  dignity  ontaide  p&rty  politics.  The  disadvantages  of 
the  American  plan  are  patent;  but  in  practice  they  are  leas 
serioiu  than  might  be  expected,  for  the  responsibility  of  a  great 
office  and  the  feeling  that  he  represents  the  vhole  nation  have 
tended  to  sober  and  control  the  President.  Ibccept  aa  regards 
lAtron^e,  he  has  seldom,  at  least  since  the  War  of  Secession, 
acted  as  a  mere  tool  of  faction,  or  sought  to  abuse  his  adminis- 
trative powers  to  the  injury  of  his  political  adversaries. 

The  CoDstitudon  prescHbes  no  limit  for  the  re-eligibility  of 
tHo  President.  He  may  go  on  being  chosen  for  one  four  year 
period  after  another  for  the  term  of  his  natural  life.  But  tradi- 
tion haa  Bupplidd  the  place  of  law.  Elected  in  1769,  Washington 
submitted  to  be  re-elected  in  1792.  But  when  he  had  served 
tliis  second  term  he  absolutely  refused  to  serve  a  third,  urging 
the  risk  to  republican  inatitutioua  of  suffering  the  same  man  to 
continue  constantly  in  office.  Jefferson,  Madison,  Monroe,  and 
Jackson  cbeyed  the  precedent,  and  did  not  seek,  nor  their  friends 
tot  them,  re-election  after  two  terms.  After  them  no  President 
was  re-elected,  except  Lincoln,  down  to  General  Grant.  Grant 
was  President  from  1869  to  1673,  and  again  from  lB73to  1877, 
then  came  Mr.  Hayes;  and  in  1880  an  attempt  was  made  to 
break  the  unwritten  rule  in  Grant's  favour.  Each  party,  aa  will 
be  more  fully  explained  hereafter,  nominates  ibi  candidates  in  a 
gigantic  party  assembly  caUed  the  National  Convention  In  the 
Republican  party  Convention  of  1660  a  powerful  group  of  the  dele- 
gates put  forward  Grant  for  nomination  as  the  party  candidate, 
alleging  bis  special  sefvices  as  ^.ground  for  giving  him  the  honour 
of  a  third  term.  Had  there  not  been  among  the  Bepublicane 
theig^lves  a  section  personally  hostOe  to  Grant,  or  rather  to  those 
who  surrounded  him,  the  attempt  might  have  succeeded,  though 
it  would  proba'bly  have  involved  defeat  at  the  poU&  But  ^is 
hostile  section  found  the  prepossession  of  the  people  against  a 
third  term  so  strong  that,  by  appealing  to  the  establinhed  tradi- 
tion, they  defeated  the  Grant  men  in  the  Convention,  and  obtained 
the  nomination  of  Mr.  Garfield,  who  was  victorious  at  the  ensuing 
election.  This  precedent  has  been  taken  as  practically  decisive 
for  Uie  future,  because  General  Grant,  though  his  administeation 
had  been  marked  by  grave  faults,  was  an  exceptionally  popular 
figure.  A  principle  affirmed  against  him  is  not  likely  to  be  de- 
parted from  in  favour  of  any  aspirant  for  many  elections  to  come. 
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The  Constitution  (Amendment  xii.,  which  in  this  point  repeats 
the  origin&l  Art  zi.  S  1)  requires  for  the  choice  of  a  President 
"a  majority  of  the  whole  number  of  electon  appointed."  If  no 
each  majority  ii  obtained  hj  any  candidate,  i.e.  if  the  votes  of 
the  electors  are  so  scattered  sjnong  different  candidates,  thnt  out 
of  the  total  number  (which  in  1888  was  401,  and  will  in  1893  * 
be  411  *)  no  one  receives  an  absolute  majority  {i.».  at  least  301 
votes),  the  choice  goes  over  to  the  House  of  Sepresentatives, 
who  are  empowered  to  choose  tt  President  from  among  the  three 
candidates  who  have  received  the  largest  number  of  electoral 
votes.  In  the  House  the  vote  is  taken  by  States,  a  majority  of 
all  the  States  (ie.  at  present  of  twenty-tno  States  out  of  forty- 
two  ^)  being  necessary  for  a  choice.  As  all  the  members  of  the 
House  from  a  State  have  but  one  collective  vote,  it  follows  that 
if  they  are  eqnally  divided  among  themselves,  e,g.  if  half  the 
members  from  a  given  State,  say  Pennsylvania,  are  Democratic 
and  half  Republican,  the  vote  of  that  State  is  lost  Supposing 
this  to  be  the  case  in  half  the  total  number  of  States,  or  suppos- 
ing the  States  so  to  scatter  their  votes  that  no  candidate  receives 
an  absolute  m^ority,  then  no  President  is  chosen,  and  the  Vice- 
President  becomes  PresidenL 

Only  twice  has  the  election  gone  to  the  House.  In  1800, 
when  the  rule  still  prevailed  that  the  candidate  with  the  largest 
nnmber  of  vot«s  became  President,  and  the  candidate  who  came 
Bocond  Vice-President,  Jefferson  and  Aaron  Burr  received  the 
same  number.  The  Jefferaonian  electors  meant  to  make  him 
President,  but  as  they  had  also  all  voted  for  Burr,  there  was  a  tie. 
After  a  long  sbng^le  the  House  ehose  Jefferson.*  Feeling  ran 
high,  and  had  Jefferson  been  kept  out  by  the  votes  of  the 
Federalist  party,  his  partisans  might  possibly  have  taken  up 
arms.  In  1824  Andrew  Jackson  had  99  electoral  votes,  and  his 
three  competitors  (J.  Q.  Adams,  Crawford,  and  Clay)  162  votes 
between  them.  The  House  chose  J.  Q.  Adams  by  a  vote  of 
thirteen  States  against  seven  for  Jackson  and  four  for  Crawford.' 

'  Acta  of  Oad|nsi  of  ltS9  ban  proTldtd  lea  Um  adnilnlciii  of  four  ntv 
Btotu,  which  ban  no*  (SoptamlMr  IS89)  OTganfEed  thaiOMlica,  and  will  vnta 
ia  til  coming  •lacUoni,  thsrsCore  tniit  tb<  Domber  of  Statai  a<  tortf-t«D.  ' 

>  Tba  velea  of  two  Btata  van  for  a  long  tima  divided ;  but  HamlltoD't 
inflnauca  at  Isit  Indnoad  ths  Jadarallit  membon  to  Tota  for  JafTaiaou  u  ■  paraon 
I^  dugaroni  to  tia  conatrj  than  Burr.  Hia  acUim— highly  tHtriotio,  for 
Jaffenoa  WM  bli  bittar  tOMaj — coat  him  bii  111*  at  Ban'i  hinda. 

*  Uaf,  unlucky  thnraghoat  in  bli  ambitions  for  ths  pruidaaex,  had  alooit 
(bnrth  Id  tha  alaetoral  *ola,  and  to  coald  not  ba  oboHn  by  tha  Booaa.  Jaakaon 
bad  RcelTed  tha  Uigaat  popoLu-  vota  In  thoaa  States  whan  ataoton  wan  cboaan 
bf  tha  paopla. 
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In  thii  mode  of  choice,*  the  popoUr  will  bmj  be  still  leu  recc^ 
nized  ^um  it  ia  hj  the  method  of  voting  through  presidential 
eleators,  for  if  the  tweaty-two  nnaller  States  were  through  their 
representatives  in  the  House  to  vote  for  candidate  A,  and  the 
twenty  larger  States  for  candidate  B,  A  would  be  seated,  thongh 
the  population  of  the  twenty-two  smaller  States  is,  of  couiae, 
verf  much  below  that  of  the  twenty  larger. 

The  Constitution  aeems,  thongh  its  language  is  nut  explici^ 
to  have  intended  to  leave  the  counting  of  the  votes  to  the 
president  of  the  Senate  (the  Vice-President  of  the  United  States); 
and  in  early  days  this  offioer  superintended  the  county  and 
decided  questions  as  to  the  admieaibility  of  doubtful  votea. 
However,  Congress  has  in  virtue  of  its  right  to  be  presoit  afc 
tite  counting  assumed  the  further  right  of  determining  aU  ques- 
tions which  arise  reganling  the  validity  of  electoral  votes,  and 
has,  it  need  hardly  be  said,  determined  them  oa  each  occaaimt 
from  party  motives.  This  would  be  all  very  well  were  a 
decision  by  Congress  always  certain  of  attainment  But  it  often 
happens  tiiat  one  party  lute  a  majority  in  the  Senate,  another 
party  in  the  House,  and  then,  as  the  two  Houses  vote  separately 
ond  each  differently  from  the  other,  a  deadlock  results.  I  must 
pass  by  the  minute  and  often  tedious  eontroverrin  which  have 
arisen  on  these  matters.  But  one  case  deserves  qtecial  mention^ 
for  it  illustrates  an  ingrained  and  ftvmidable  weakness  of  th» 
present  electoral  tystem. 

In  1876,  iix,  Hayes  was  the  Republican  candidate  fear  the 
presidency,  iSx.  Tilden  the  Democratic.  The  former  carried  hie 
list  ctf  electors  in  seventeen .  States,  whose  aggregate  electon 
numbered  IC3,  and  the  latter  carried  his  list  also  in  seventeen 
States,  whose  aggregate  electors  numbered  184.  Fovir  States 
remained  out  of  the  total  thirty-eight,  and  in  eaeb  of  theae 
four  two  sola  of  persons  had  been  chosen  by  popular  vot^  each 
set  claiming,  on  grounds  too  complicated  to  be  here  explained, 
to  be  the  duly  ehos«t  electors  from  those  States  respectively.' 
The  electoral  votes  of  these  four  States  amounted  to  twenty-two, 
so  that  if  in  any  one  of  them  the  Democratic  set  of  electors  bad 

'  In  Oregon  th*  qnntian  wm  whcUw  ona  of  tbt  choten  (iKton  *u  dU. 
qaclinad  btcinM  111  vu  t  port  muter.  In  notidi  tlun  mn  oompUlBto  of 
frkad,  fai  Scmtk  Caroltn*  of  tDtimidattan,  In  UniWiiiw  t«o  rinl  State  goroB- 
mnte  cilittd,  meh  elalmlag  tha  rl^t  to  etrtitj  titatoal  ntnnu.  nm  hatf 
ilonblltM  bsn  ■  (Dod  dul  of  fnnd  ud  bbi*  Tioleno*  b  wnnl  of  tb*  Boothn* 
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been  found  to  hare  been  duly  chosen,  the  Deinocrate  vould  have 
Mcored  >  majority  of  electoral  rotes  (the  total  number  of  electors 
being  tiien  369,  so  that  164  me  vithin  one  of  being  a.  half  of 
that  number)  trhereaa  even  if  in  all  of  them  Republican  electors 
had  been  chosen,  the  BepubHcan  electon  would  h»ve  had  a 
majoritj'  of  on«  only.  In  such  circumstances  the  only  course  for 
tie  Republican  leaders,  as  good  party  men,  ^ras  to  claim  all 
these  doubtful  Stat«a.  This  they  promptly  did, — party  loyalty 
is  the  Uat  virtue  that  deserts  politicians, — and  the  Democrats 
did  the  like. 

Meanwhile  the  electors  met  and  voted  in  their  respective 
States.  In  the  four  disputed  States  the  tiro  sete  of  electors  met, 
voted,  and  sent  up  to  Washington,  from  each  of  these  four, 
double  returns  of  the  electoral  votes.  The  result  of  tiie  election 
evidently  depended  on  the  question  which  set  of  returns  should 
be  admitted  as  being  the  true  and  legal,  returns  from  the  four 
States  respectively.  The  excitement  over  the  whole  Union  was 
intenae,  and  the  proepeot  of  a  peaceful  eettlement  remote,  for 
the  Constitution  appeared  to  provide  no  means  of  determining 
the  legal  questions  involved.  Congress,  as  remarked  above,  had 
im  some  previous  instances  assumed  jurisdiction,  but  seeing  that 
tbo  Republicans  hod  a  majority  in  the  Senate,  and  the  Demo- 
crats in  the  House  of  Representa^ves,  it  was  clear  that  Ute 
majority  in  one  House  would  vote  for  admitting  the  Republican 
returns,  the  majority  in  the  other  for  admitting  the  Demooalic. 
Negotiations  between  the  leaden  at  kit  arranged  a  method  of 
escape.  A  statute  wlu  passed  creating  on  electoral  commission 
of  five  Sanatora,  five  members  of  the  House  of  Representatives, 
and  five  Justices  of  the  Supreme  Court,  who  were  to  determine 
all  questions  as  to  the  admissibility  of  electoral  votes  from  States 
fending  up  double  returns.*  Everything  now  turned  on  the 
composition  of  the  electoral  Commission,  a  body  such  as  had 
never  before  been  created.  The  Senate  appointed , three  Repub- 
Ucani  and  two  Domooista.  The  House  of  Representatives 
appointed  three  Democrats  and  two  Republicans.  So  far  there 
was  on  exact  balance.  The  statute  hod  indicated  four  of  the 
Justices  who  were  to  sit,  two  Republicans  and  two  Democrats, 

I  power  «u  rM«rT*d  to  Cougnn  to  lat  uids  bj-  ■  tot«  o[  both  Booam  tha 
d«i*u>iu  of  tbc  CommiaioB,  bat  u  tba  two  Hdiuu  dlStrtd  In  (Ttrj  cut,  tta* 
DemocBtl  o(  lbs  Hoiu*  >l«mr>  vaUng  igaliut  aacb  ditanslution  of  tha  Com- 
■niaabm,  ud  tb<  Bapublioua  o(  tba  Sanata  rapportiiig  It,  tbia  proriiiOD  aada  bo 
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mnd  had  left  theae  four  to  choose  a  fiftli.  This  fifth  w&s  the 
odd  man  vhose  cuting  rote  would  turn  the  scale  as  between  th« 
seven  Republican  memben  of  the  Commission  and  the  seven 
Democrats.  The  four  Justices  chose  a  Eepublican  Justice,  and 
this  choice  practically  settled  the  result,  for  every  rote  given  hj 
the  members  of  the  Commission  was  a  Btrict  party  vote.^  They 
were  nearly  all  lawyers,  and  bad  all  taken  an  oath  of  impai<- 
Uality.  The  legaJ  questions  were  so  difficult,  and  for  the  most 
part  so  novel,  that  it  was  possible  for  a  sound  lawyer  and  honest 
man  to  take  in  each  case  either  the  view  for  which  the  Bepublicana 
or  that  for  which  tiie  Democrats  contended.  Still  it  is  interest- 
ing to  observe  that  the  legal  judgment  of  every  commissioner 
happened  to  coincide  with  his  party  proclivities.*  All  the 
points  in  dispute  were  settled  by  a  vote  of  eight  to  seven  in 
bvour  of  the  returns  transmitted  by  the  Republican  electors  in 
the  four  disputed  States,  and  Mr.  Hayes  was  accordingly  declared 
duly  elected  by  a  majority  of  186  electoi'al  votes  against  164. 
The  decision  may  have  been  right  as  matter  of  law, — it  is  still 
debated  by  lawyers, — and  there  had  been  so  much  force  and 
fraud  on  both  sides  in  Florida,  Louisiana,  and  South  Carolina, 
that  no  one  can  say  on  which  side  subetantial  justice  lay.  Mr. 
Tilden  deserves  the  credit  of  having  induced  bis  friends  both  to 
agree  to  a  compromise  slightly  to  his  own  disadvantage,  and  to 
accept  peaceably,  though  with  long  and  loud  complaints,  a  result 
which  baffled  their  hopes.  I  tell  the  story  here  because  it  points 
to  a  grave  danger  in  iJie  presidential  system.  The  stake  played 
for  is  so  high  that  the  temptation  to  fraud  is  immense ;  and  aa 
the  ballots  given  for  the  electors  by  the  people  are  received  and 
counted  by  State  authorities  under  State  laws,  an  nnscmpulout 
State  faction  has  opportunities  for  fraud  at  its  command.  Ten 
years  passed  after  the  election  of  1876,  but  Congress,  although 
successive  Presidents  pressed  the  subject  on  its  attention,  did 
nothing  tall  1887  to  provide  against  a  recurrence  of  the  danger 
described.  It  has  now  enacted  a  statute  which  to  some  extent 
meets  the  problem  by  providing  that  tribunals  appointed  in  and 
by  each  State  shall  determine  what  electoral  votes  from  the 

t  Ths  Comroiiuas  di|Cld*d  aaialmaDtlj  tlist  tha  Democrktla  ut  of  dccton 
ftom  BonUi  CkToIlns  wsn  not  dulf  eluiKn,  but  ths;  divided  aight  to  MTcn  ta 
mmtl  on  th*  qaotlou  oT  recogniiinf  ths  Bcpubllcui  slicton  of  thit  9tsts. 

*  Ths  urns  pbcnomnioii  bu  bMn  oburved  in  committui  of  Ibo  Ensliih 
HoDso  ot  ConuDODi  ippolntcd  to  deal  vitb  purely  legal  qnutioDi,  or  M  lit  In  a 
tirtuilly  jndicisl  ctpuitj. 
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State  an  legal  vot«a ;  and  that  .if  tLe  State  ha«  appointed  110 
■uch  tribunal,  the  tivo  Hoiues  of  Congresi  shaU  detemune  which 
votes  (in  case  of  double  returns)  are  legal.  If  the  Houses  differ 
the  rota  of  the  StKte  ia  lost.*  It  is,  <^  course,  possible  under 
this  plan  that  the  State  tribunal  maj  decide  nnfairlj' ;  but  the 
main  thing  is  to  secure  some  decision.  UnfaimoM  is  better  than 
uncertainty. 

A  President  ie  removable  during  his  term  of  office  only  by 
means  of  impeachment,  a  procedure  familiar  on  both  sides  of  the 
Atlantic  in  1787,  when  the  famous  trial  of  Warren  Hastings  was 
still  lingering  on  at  Westminster.  Impeachment,  which  had 
played  no  small  part  in  the  development  of  English  liberties,  was 
deemed  by  the  Americans  of  those  days  a  valuable  element  in 
iheir  new  constitution,  for  it  enabled  Congress  to  depose,  and  the 
fear  of  it  might  be  expected  to  reatrain,  a  treasonably  ambitious 
President.  In  obedience  to  State  precedents,*  it  is  by  the  House 
of  BepresenlAtivea  that  the  President  is  -impeached,  and  by  the 
Senate,  sitting  a»  a  law  court,  with  the  chief  justice  of  the 
Supreme  court,  the  highest  legal  official  of  the  country,  as  pre- 
siding officer,  that  he  is  tried.  A  two-thirds  vote  ia  necessary  to 
convictioi^  the  effect  of  which  is  simply  to  remove  him  from  and 
disqualify  him  for  office,  leaving  him  "  liable  to  indictment,  trial, 
judgment,  and  punishment,  according  to  law"  (Constitution, 
ArL  1  $  3,  Art.  ii  §  i).  The  impeachable  offences  are  "treason, 
bribery,  or  other  high  crimes  and  misdemeanouis,"  an  expression 
which  some  have  held  to  cover  only  indictable  offences,  while 
others  extend  it  to  include  acte  done  in  violatiota  of  official  duty 
and  against  the  interests  of  the  nation,  such  acts,  in  fact,  u  were 
often  grounds  for  the  English  impeachments  of  the  seventeenth 
century.  As  yet,  Andrew  Johnson  is  the  only  President  who 
has  been  impeached.  His  foolish  and  headstrong  conduct  made 
his  removal  desirable,  but  as  it  was  doubtful  whether  any  single 
offence  justified  a  conviction,  several  of  the  senators  politically 
opposed  to  him  voted  for  acquittal*     A  two-thirds  majority  not 

*  Then  ■!•  futher  proTiiloDi  in  tha  Act  which  nead  not  ba  Giraii  hare. 

*  Impauhmant  wu  token,  not  diracUf  from  Engllih  tuiga,  but  nther  from 
Oa  QnutttntiDU  ot  Vltglnla  imt),  and  KaauchttMtti  (1780),  •rhich  had,  no 
donbt  bllowinf  the  azunple  of  Xngland,  eitabUihad  thia  nmadf  againat  enlpahl* 

*  T)i<]r  may  hare  qnaatlanid  tha  expniU«)u:)'  af  tnmmfc  him  ont  at  that 
momant ;  or  thtlr  pcUttcal  prepcMiaaalcnu  agalntt  Um  maj  bare  haen  nttntnad 
bj  ■  donbt  whotlMr  tfa*  orldaico  waa  qnlto  aufflcitnt  to  aappoit  ■  qaui>oriiiiis«l 
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hkTuig  been  secured  upon  any  one  article  (the  numben  being 
thirty-five  for  conviction,  nineteen  for  acauitUJ)  he  was  declorod 
acquitted. 

In  case  of  the  remoT^  of  a  President  by  his  impeachmeat,  or 
of  his  death,  resignation,  ol  inability  to  discharge  his  duties,  the 
Vice-President  steps  into  his  place.  The  Vice-Preaident  is  chosen 
at  the  same  time,  by  the  same  electors,  and  in  the  sazae  manner 
as  the  President  His  only  functions  are  to  preside  in  the 
Senate  and  to  succeed  the  President.  Failing  both  President 
and  Vice-Preudent  it  was  formerly  provided  by  statute,  no.t  by 
the  Coostituticni,  that  tlte  presiding  officer  for  the  time  being  of 
the  Senate  should  succeed  to  the  presidency,  and,  failing  him, 
the  Speaker  of  the  House  of  Bepresentatives.  To  this  plan  there 
was  tbe  obvious  objection  that  it  might  throw  power  into  tlie 
bands  of  the  party  opposed  to  that  to  which  the  lately  deceased 
President  belonged ;  and  it  has  therefore  been  now  (by  an  Act 
of  1686)  enacted  that  on  the  death  of  a  President  (including  a 
Vice-President  who  has  succeeded  to  tbe  Presidency)  the  secretary 
of  state  shall  succeed,  and  after  him  other  officers  of  the  adminis- 
tration, in  the  order  of  their  rank.  Four  Presidents  (Harrison, 
Taylor,  Lincoln,  Garfield)  have  died  in  office,  and  been  succeeded 
by  Vico-Presidents,  and  in  the  first  and  third  of  these  instances 
the  succeeding  Vice-President  has  reversed  the  policy  of  his  pre- 
decessor, and  become  involved  in  a  quarrel  with  the  party  which 
elected  him,  such  as  has  never  yet  broken  out  between  a  man 
elected  to  be  President  and  his  party.  In  practice  very  little 
pains  are  bestowed  on  the  election  of  a  Vice-President  The 
convention  which  selecte  the  party  candidates  usually  gives  the 
nomination  to  this  post  to  a  man  in  the  second  rank,  sometimes 
as  a  consolation  to  a  disappointed  candidate  for  the  presidential 
nomination,  sometimea  to  a  friend  of  such  a  disappoint«d  candi- 
date in  order  to  "  placate "  his  faction,  sometimes  as  a  compli- 
ment to  an  elderly  leader  who  is  personally  popular.  If  the 
party  carries  its  candidate  for  President^  it  also  as  a  matter  of 
course  carries  its  candidate  for  Vice-President^  and  thus  if  tlie 
President  happens  to  die,  a  man  of  small  account  may  step  into 
the  chief  magistracy  of  the  natioa 
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PRESIDENTIAL  POWERS  AfTO  DDTIBS 

Tsi  powers  uid  duties  of  the  President  as  head  of  the  Federal 
executive  are  the  foUowing : — 

Command  of  Federal  army  and  navy  and  of  militia  of  several 

States  when  called  into  service  of  the  United  States. 

Power  to  make  treaties,  but  with  advice  and  consent  of  the 

Senate,  i.e.  consent  of  two-thirds  of  senators  present. 

„  to  appoint  ambassadors  and  consuls,  judges  of  Supreme 

court,  and  all  other  higher  Federal  officers,  but  with  advice 

and  consent  of  Senate. 

„  to  grant  reprieves  and  pardons  for  offences  against  the 

United  Stateis,  except  in  cases  of  impeachment. 
„  to  convene  both  Houses  on  extraordinary  occasions. 
„  to  disagree  with  (i.e.  to  send  back  for  re-considerotion)  any 
bill  or  resolution  passed  by  Congress,  but  subject  to  the 
power  of  Congress  to  finally  pass  the  same,  after  re-con- 
sideration, by  a  two-thirds  majority  in  each  House. 
Duty  to  inform  Congress  of  the  state  of  the  Union,  and  to  re- 
commend measures  to  Congress. 
„  to  receive  foreign  ambassadors. 
„  to  "  take  care  that  the  ]aws  be  faitjifully  executed." 
„  to  commission  all  the  officers  of  the  United  States. 
These  functions  group  themselves  into  four  classes — 
Those  which  relate  to  foreign  affairs. 
Those  which  relate  to  domestic  administration. 
Those. which  concern  legislation. 
The  power  of  appointment. 
The  conduct  of  foreign  policy  would  be  a  function  of  the  utmost 
importance  did  not  America,  happy  America,  stand  apart  in  a 
world   of   ber   own,  unassailable  by  European   powers,  easily 
superior  to  the  other  republics  of  her  continent,  but  with  no 
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pnsMit  motive  for  »ggreBsion  upon  them.  The  FreaideDt,  hoT- 
ever,  hu  not  &  tree  h&iul  in  foreign  policy.  He  cumot  declare 
wir,  for  that  belongs  to  Congresa,  thoo^  to  be  sure  he  may,  as 
President  Polk  did  in  184fi-6,  bring  oSkira  to  a  point  at  which 
it  ia  hard  for  Congreaa  to  refrain  from  the  declaration.  Treaties 
require  the  approval  of  tvo-thirds  of  the  Senate ;  tad  in  order  to 
aeoore  this,  it  is  usually  necessary  f<^  the  Executare  to  be  in  con- 
stant Dommunication  with  tiia  Foreign  Affiurs  Committee  of  that 
body.  The  House  of  Bepresentatdvee  has  no  l^al  right  to  inter- 
fere^ but  it  often  poasea  resolutions  enjoining  or  disapproriug  a 
particular  line  of  policy ;  and  sometimes  invitet  the  Senate  to 
eoindde  in  these  expressions  of  opinion,  which  then  become 
weightier.  The  President  is  by  no  means  bound  by  such  resolu- 
tiooa,  and  has  more  than  once  declared  that  he  does  not  regard 
them.  But  as  some  txeetiee,  eapeciolly  commercial  treaties, 
cannot  be  earned  out  except  by  the  aid  of  statutes,  and  as  no 
WOT  can  be  entered  on  wiUiont  votes  of  money,  the  House  of 
Rei^eamtatiyea  can  sometimes  indirectly  make  good  its  claim  to 
influence.  Uony  delicate  qneations,  some  of  them  not  yet  de- 
dded,  hare  aiiaen  upon  these  points,  which  the  Constitution  haa, 
perhaps  unavoidably,  left  in  half-light  In  all  free  countries  it 
is  moot  difficult  to  define  the  respective  spheres  of  the  legislature 
and  executive  in  foreign  aflkirs,  for  while  publicity  and  parlia- 
mentary contral  are  needed  to  protect  the  people,  promptitude 
and  secrecy  are  the  conditions  of  diplomatic  success,  Practically, 
howover,  and  for  the  purposes  of  ordinary  business,  the  President 
is  independent  of  the  House,  while  the  Senate,  tiiongh  it  eon 
prevent  his  settling  anything,  cannot  keep  him  from  unsettling 
everything.  He,  or  rather  his  secretary  of  state,  for  the  President 
has  rarely  leisure  to  give  close  or  continuous  attention  to  foreign 
policy,  retains  on  unfettered  initiative,  by  means  <A  which  he  may 
embroil  the  country  abroad  or  excito  passion  at  home. 

'Die  domestic  authority  of  the  President  ia  in  time  of  peace 
very  small,  because  by  &r  the  laiger  part  of  law  and  administia- 
tion  belongs  to  the  State  governments,  and  because  Federal  ad- 
ministration ia  regulated  by  statutes  which  leave  little  discretion 
to  the  executive.  In  war  time,  however,  and  especially  in  a 
oivU  war,  it  expends  with  portentous  speed.  Both  as  oommander- 
in-dtief  of  the  army  and  navy,  and  aa  charged  with  the  "  faithful 
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execution  of  the  laws,"  the  Prendent  u  likely  to  be  led  to  ustims 
ftll  the  powera  which  the  emergency  requires.  How  much  he  cut 
legally  do  without  the  aid  of  etatutet  ia  disputed,  for  the  acte  of 
Presidaut  Lincoln  dtuing  the  earlier  part  of  the  War  of  Secesaion, 
including  hia  procUmation  anapending  the  writ  of  Saieai  Corjms, 
were  anbsequently  legalised  by  Gongresa  ;  but  it  is  at  least  clear 
that  Congress  can  make  him,  as  it  did'  make  Lincoln,  almost  a 
dictator.  And  how  much  the  war  power  may  include  appeara  in 
this,  that  by  virtue  of  it  and  without  any  previoua  legialatiTe 
■auction  President  Lincoln  issued  his  emancipation  proclamations 
of  1862  and  1863,  declaring  all  alaves  ia  the  insurgent  States  to 
be  thenceforth  free,  although  theae  States  were  deemed  to  be  in 
point  of  law  still  members  of  the  Uaion.* 

It  devolves  on  the  executive  as  well  as  on  Congress  to  give 
effect  to  the  provisions  of  the  Constitution  whereby  a  republican 
form  of  government  is  guaranteed  to  every  State :  and  a  State 
may,  on  the  application  of  its  legislature,  or  executive  (when  the 
legislature  cannot  be  convened),  obtain  protection  against  domestic 
violence.  Wbere,  as  in  Louisiana  in  1873,  there  are  two  govern- 
ments disputing  by  force  the  control  of  a  State,  or  where  an  in- 
surrection  breaks  ou^  as  in  Bbode  laland  in  1840-2,  this  power 
becomes  an  important  one,  for  it  involves  the  employment  of 
troops,  and  enables  the  Preaident  (since  it  ia  usually  on  him  that 
ihe  duty  falls)  to  establish  the  government  he  prefers  to  recog- 
nise.*    Fortunately  the  ease  has  been  one  of  rare  occurrence, 

^  Tb»  procluutiaii  wu  aiproHil  Dot  to  appljr  to  BUt«  which  hid  not  uiwdod, 
DOT  to  nwh  p*rta  o(  wwliag  Statea  u  bad  than  iilnadr  bMn  nconqDind  bj  tha 
nortlieni  irmlu.  SlKriry  wu  Snail;  Ifgallj'  titlngnl'licd  irer}'wlien  b;  tha 
thlrtceath  onutltBUouid  ameDilnicnt  of  18SG. 

■  In  the  Louiiiaiu  <ia»  Fadanl  tn»pi  van  amplajad  :  In  tha  Shoile  laliiil 
CM*  Uw  Fniidnit  anthoritwl  tha  emplajmant  of  tha  mUltia  of  lliuaachnaett*  uil 
Conncctlcol,  bat  tiM  Rhoda  Iilinil  troopi  luccec'tad  In  ■up]>rei>!iig  tha  nbellion, 
wlioaa  leailer  vaa  nltlinalal]'  couvletcd  of  high  traruon  scalnit  tha  Stata  anil  In- 
priiOBad.  Baa  u  to  tha  gnanatM  o(  onlar  and  repoblican  govimnitDt  Id  the 
Btatat,  tha  com  nt  Lnthrr  1.  Bordm  (7  Uow.  12]  and  tlio  iiittnictiva  artlcla  of 
Judie  T.  a.  Cooler  in  tha  InUrualioiial  Ktiita  for  Jauaary  \i1i.  Ha  oburvac. 
"Tlie  oblleat[Dn  to  gnaraiita*  a  rtpuLUcan  fnnn  of  gorermnalit  to  tha  Btiten, 
and  to  protnt  thrin  a/almt  iDTaitliiD  tod  liomiitlo  Tiolriirr,  ii  ant  impoaed  uiua 
■tb*  Dnitad  Stataa.'  Tha  Implication  it  that  i\»  dutjr  wa*  uot  to  dcpind  for  ita 
hiainirat  on  th*  UguUtlv*  dBtuirtiaant  aicluilvaljr,  bnt  that  all  departmenti  of 
tb*  goTarnmant,  or  at  leaat  luon  than  on«,  wera  nr  ml{{bt  be  cbargail  with  aonia 
duty  in  thi*  regard.  It  haa  bean  Congi«N  vhich  hitbaito  haa  miania'l  to  act  npoa 
the  gnaiantia,  vhila  application  for  protactioD  againit  donicitls  nolaaca  hai^  on 
tha  other  hand,  baan  niada  to  tha  FreiidauL  From  the  natuia  of  tha  caaa  tha 
Judiciary  can  bava  littla  or  aOthing  to  do  Iritb  qacationi  arulos  under  thin  pro- 
Tltiaa  ot  tba  Conilitution." 
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The  Freddent  hu  the  right  of  speaking  to  the  nation  hj 
addreasea  or  procl&matioQB,  %  right  not  axpresaly  conferred  by  the 
Constitution,' but  inherent  in  his  position.  OccasionB  requiring 
itfl  exercise  are  uncommoo.  On  entering  office,  it  in  UBual  for  the 
nev  magistrate  to  issue  an  inaugural  address,  stating  his  ^ewa 
on  current  pubUc  questions.  Washington  also  put  forth  a  fare- 
irejl  address,  hut  Jackson's  imitation  of  that  femous  document 
iras  condemned  as  a  piece  of  vain-glorjr.  It  is  thought  b^  taste 
for  the  Preeident  to  deliver  stomp  speeches,  and  Andrev  Johnson 
injured  himself  bj  the  practice.  But  he  retains  that  and  all 
other  rights  of  the  ordinary  citieen,  including  the  right  of  voting 
at  Fedwal  as  well  aa  State  elections  in  his  own  State.  And  he 
has  sometimes  t^en  an  actave,  bough  a  covert,  share  in  the 
councils  of  his  own  party. 

The  posidon  of  the  President  as  reapecta  legislation  is  a  pecu- 
liar one.  The  King  of  England  is  a  member  of  the  English 
legislature,  because  Parliament  is  in  theory  his  Great  Council 
which  he  summons  and  in  which  he  preside^  hearing  the  com- 
plaints of  tii«  people,  and  devising  legi^tive  remedies.*  It  is  aa 
a  member  of  tiie  legislature  that  he  assents  to  the  bills  it  pre- 
sente  to '  him,  and  the  term  "  veto  power,"  since  it  seems  to 
surest  an  authority  standing  outside  to  approve  or  reject,  does 
not  happily  describe  his  right  of  dealing  with  a  measure  which 
has  been  passed  by  the  council  in  Vhich  he  is  deemed  to  sit, 
though  in  point  of  fact  he  no  longer  does  so  except  at  the  begin- 
ning and  ending  of  a  session.  .  The  American  President  is  not  a 
member  of  either  House  of  the  legislatura  He  is  a  sepa- 
rate power  on  whom  the  people,  for  the  sake  of  checking 
the  legislature  and  of  protecting  themselves  against  it,  have 
specially  conferred  the  function  of  arresting  by  his  disapproval 
its  acta.  So  again  the  King  of  England  can  i^tiate  legislation. 
According  to  the  older  Constitution,  statutes  purported  to  be 
made  by  him,  but  "  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal  and  of  the  Commons."  *    According  to 

>  It  naed  htzHj  tn  mid  ttut  ths  actul  wpvattan  at  Pu-lkment  bita  two 
InikelMi,  auHi  ot  vhioh  dalilwnilw  apart  vaia  tbi  praid«icf  61  it<  own  cluur- 
nun  (tba  cluinnui  ot  ona  Hoow  nainad  lij  the  aoranign,  wbom  ha  rapraaanU, 
tlurt  of  the  otbur  dioian  bf  the  Honaa,  but  approved  bj  tba  aoranign},  doai  not 
emlDde  tha  tbeor;  that  th«  Slag  Lmdi  and  Couuuoni  comtitnta  tha  oaninion 
caandl  of  tha  nation.  1^7  an  indeed  deemed  to  be  tha  wfaola  nation,  aoambled 
[or  national  parpota. 

*  la  the  fomteenth  tiaitarj  Bnf^h  atitntaa  an  eiprened  la  be  nude  hj  the 
Wng,  "  par  eoniail  at  par  aaaentoment  "  ot  the  lorda  and  the  commoiuiltj.     Tba 
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die  modem  practice,  nearly  all  important  measures  are  brought 
into  Parliament  by  his  ministers,  and  nominally  under  his  instruc- 
tions. The .  American  President  cannot  introduce  bills,  either 
directly  or  through  hia  ministers,  for  they  do  not  ait  in  Congress. 
All  that  the  Constitution  permits  him  to  do  in  this  direction  is 
to  inform  Congress  of  the  state  of  the  nation,  and  to  recommend 
the  measures  which  his  experience  in  administration  shows  to  be 
necessary.  This  latter  function  is  discharged  by  the  messages 
which  the  President  addresses  to  Congresa  The  most  important 
is  that  sent  by  the  bands  of  his  nrivate  secretary  at  the  beginning 
of  each  session. 

George  Washington  used  to  deliver  his  addresses  orally,  like 
an  English  ting,  and  drove  in  a  coach  and  six  to  open  Congress 
with  something  of  an  English  king's  state.  But  JelTerson,  when 
his  turn  came  in  1801,  whether  from  republican  simplicity,  as  he 
said  himself,  or  because  he  was  a  poor  speaker,  as  his  critics  said, 
began  the  practice  of  sending  communications  in  writing;  and 
this  has  been  followed  ever  since.  The  message  usually  discusses 
the  leading  questions  of  the  moment,  indicates  mischiefs  needing 
a  remedy,  and  suggests  the  requisite  legislation.  But  as  no  bills 
are  submitted  by  the  President^  and  as,  even  were  be  to  submit  ' 
them,  no  one  of  hia  ministers  stta  in  either  House  to  explain  and 
defend  tbem,  the  message  is  a  shot  in  the  air  without  practical 
result.  It  is  rather  a  manifesto,  or  declaration  of  opinion  and 
policy,  than  a  step  towards  legisladon.  Congress  ia  not  moved  : 
members  go  their  own  ways  and  bring  in  their  own  bills.  Re- 
cent Presidents  have,  for  instance,  repeatedly  called  attention 
to  the  necessity  for  dealing  with  the  silver  question,  but  Con- 
greas  baa  not  seriously  attempted  to  handle  the  matter. 

Far  more  effective  is  the  President's  part  in  the  last  stage  of 
legislation,  for  here  he  finds  means  provided  for  carrying  out  hja 
will  When  a  hill  is  presented  to  him,  he  mny  sign  it,  and  his 
signature  makes  it  law.  If,  however,  he  disapproves  of  it,  he 
returns  it  within  ten  da^a  to  the  House  in  which  it  originated, 

wonli  "  b]r  the  intLority  "  of  tba  Locdg  lud  Cnmmoiu  flnt  appear  In  tfas  aliTvnth 
7earotH«nryyL(1133),  ■adfniintlisflntotH«BrTVII.(IlSS)<Ioirawu>liiirorTa 
inbiUntLLllT  the  ume  *a  the  preunt  li  foUoired,  viz.  "Be  it  enacted  b7  the  QnsDn'ii 
■iDit  excellent  Hajeitj,  hj  and  irith  the  advie*  and  consent  of  tha  Lorda  Splrltunl 
and  Tenponl,  and  Commonii,  and  by  the  anthoiit]-  at  tha  aania."  Sea  Stalibi^ 
Cmililutional  HitUny,  ToL  iU.  ch.ip.  ti.;  Anaon,  latti/ffu  ConMilvlion,  nd.  L 
p.  127. 
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with  a  atatetiient  of  his  grounds  of  dUapprovaL  If  both  House* 
take  up  the  bill  agsin  and  past  it  by  a  two-thirds  majority  in 
«ach  House,  it  becomes  law  forthwith  wit&ont  requiring  tbe 
President's  signature.'  If  it  fails  to  obtain  this  majority  it 
drops. 

Considering  that  the  arbitrary  nse;  by  George  m.  and  his 
colonial  goTemon,  of  the  power  of  refusing  billa  passed  by  a 
colonial  l^slatnre  had  been  a  chief  cause  of  the  Revolution  of 
1776,  it  is  to  the  credit  of  the  American!  that  they  inserted  this 
apparently  undemocratic  provision  (which,  howeveTj  existed  in 
the  Constitution  of  Massachusetts  of  1780)  in  the  ConstituUon 
of  I7S9.*  It  has  worked  wonderfully  well  Most  Preaidenta 
have  used  it  sparingly,  and  only  where  tbey  felt  either  that  there 
was  a  case  for  delay,  or  that  the  countiy  would  support  them 
against  the  majority  in  Congress.  Perverse  or  headstrong 
Freudenta  have  been  generally  defeated  by  tlie  use  of 
the  two-thirds  vota  to  pass  the  bill  over  their  objections. 
Washington  vetoed  (to  uita  the  popular  expression)  two  bflla 
only,  his  successors  down  till  1830,  seven;  and  till  the 
accession  of  President  Cleveland  in  1865  the  total  numbw 
.  vetoed  waa  126  (including  the  soiled  pocket  vetoes)  in 
ninety -siz  years.*  Mr.  GlcYetand  vetoed  304,  the  great 
majority  being  bills  for  granting  pensions  to  persons  who  served 
in  the  northern  armies  during  the  War  of  Secession.*    Though 

*  If  Copgnu  i^i^'i™'  vlthia  tb«  tuL-daji  illoved  tb*  FmldBBt  far  ntsnlng 
-Uia  bfll  It  U  loat  Hia  rtUlning  It  under  tfaiu  dreumitimca  at  tlM  and  of  * 
Httlon  if  jnpalu'Ij  called  >  "  poekat  nto." 

■  Th>  New  York  8Ut*  ConeUtiitlaa  of  1T77  gtr*  ■  T*to  to  tlio  Qovnaor  ind 
Jndgtt  of  tlis  highett  Coort  acting  together. 

*  Ofthe»l!S  (Kinia  reckonl33),  SO  emnattd  Ihiin  freiident  JohnNmnd  40 
from  Pmldent  Gruit,  vhU*  John  Aduna,  Jaffanon,  J.  Q.  Aduiu,  Via  Bona, 
Ttflor,  ud  FillDiora  eant  bo  Tsto  muujts  at  all  (W.  H.  Hanieon  and  QiHIald 
dlad  Iwfora  thar  bad  any  gppartnnitr.)  Among  tba  moat  Important  reloa  vera 
tboM  of  MTaral  raromtractlon  liilta  1)y  JobniDU  (that  vare  rs-panad  by  tvo- 
tblrda  Totea),  that  of  a  papar  enrraacy  meaaara,  the  ao-callad  Inflation  Bill,  by 
Giant,  and  that  of  tha  Depaadant  PcdbIod  Bill  by  CleTeland.  No  bill  inu  pamd 
"oTBT  a  tato"  nniil  18*6.  PcBildenta  bara  oooaaiomlly  (tj.  Lincoln  mora 
than  onoe]  In  algning  a  bill  itated  abjectiona  to  It  wbicb  Congreaa  bai  tberanpon 
obrlated  by  nipplamentary  IcgliUtioD. 

The  Coniention  of  I71S  uan  to  hare  contemplated  a  Tcry  limitad  naa  of  tb* 
Fraaidanfi  "qnaliHed  n^atira,"  and  that  eblefly  for  the  pnrpcmi  of  checking 
eongraaiional  intrlngemanta  on  tha  Conatltutloo. 

*  It  wai  attimiptad  to  paaa  a  aecoiid  time  rery  fev  of  tbeae.  Hr.  CleTeland'* 
chief  ground  via  that  a  regular  bnnan  ailita  for  dealing  with  and  awarding 
jMulsn*  under  tha  gaucral  law,  that  many  of  tha  cLilms  rccogniied  by  tbaia  bUli 
lad  bwn.  n^ortad  igaintt,  and  that  athaia  were  open  to  anipidon. 
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many  of  thoM  biUa  had  been  paued  with  little  or  no  oppoeitlon 
scarcely  any  were  repassed  against  bis  veto.  The  only  I^sident 
who  used  the  power  in  a  reckless  way  was  Andrew  Johnson,  who, 
in  the  course  of  bis  three  years'  struggle  with  Congress,  returned 
to  them  the  chief  bills  they  passed  for  carrying  out  their  Southern 
Keconstruction  policy.  As  the  majority  opposed  to  him  waa  a 
large  one  in  both  Houses,  these  bills  were  promptly  paased  over 
his  veto. 

So  far  from  exciting  the  displeasure  of  the  people  by  resisting 
the  will  <tf  their  representative^  a  President  generally  gains 
|>opulari^  by  the  bold  use  of  his  xeto  power.  It  conveys  the 
impression  of  firmness  ;  it  shows  that  he  has  a  view  and  does  not 
fear  t6  give  effect  to.  it  The  nation,  which  has  often  good 
grounds  for  distrusting  Congress,  a  body  liable  to  be  moved  by 
■inister  private  influences,  or  to  defer  to  the  clamour  of  some 
noisy  section  outside,  loolu  to  the  man  of  its  choice  to  keep  Con- 
gress in  order.  By  "  killing  "  more  bills  than  all  his  predecesson 
put  together  had  done,  Mr.  Cleveland  was  generally  supposed 
to  have  improved  Ute  prospects  of  his  re-election.  The 
reaaons  why  the  veto  provisions  of  the  Constitution  have  suc- 
ceeded appear  to  be  two.  One  is  that  the  President,  being  an 
elective  and  tiot  a  hereditary  magistrate,  is  deemed  to  act  for  the 
[>e6ple,  is  responsible  to  the  people,  and  has  the  weight  of  the 
people  behind  him.  The  people  regard  him  as  a  check,  an  indis- 
pensable check,  not  only  upon  the  haste  and  heedlossness  of  their 
representatives,  the  faults  that  the  fromers  of  tbe  Constitution 
chiefly  feared,  but  upon  their  tendency  to  yield  either  to  pressure 
from  any  section  of  their  constituents,  or  to  temptations  of  a 
private  nature.  He  is  expected  to  resist  these  tendencies  on 
behalf  of  tbe  whole  people,  whose  interests  may  suffer  from  tbe 
selflshnesa  as  well  of  sections  as  of  individuals.  Tbe  other  reason 
is  that  a  veto  need  never  take  effect  unless  there  is  a  substantial 
minority  of  Congreas,  a  minority  exceeding  one-third  in  one  or 
other  House,  which  agrees  with  the  President  Should  the 
majority  threaten  bim  he  is  thoreCore  sure  of  considerable  sup- 
port. Hence  this  arrangement  is  preferable  to  a  plan,  such  as 
that  of  the  French  Constitution  of  1791'  (under  which  the 
king's  veto  could  be  overridden  by  passing  a  bill  in  three  succes- 

*  Aji  til*  ni^nrit)'  Ip  Fnoca  wm  niuU*  to  stUIq  lU  will  by  conslitntloiuU 
mum  wlthDpt  walU.if  tbn*  juis.  It  wu  On  mon  diipowd  to  onrtlvow  ill* 

CoiuUtDtiaD. 
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dve  jearB),  for  enabling  the  execatiTe  BUnply  to  dekjr  the  passing 
of  a  measure  which  may  be  nrgeat,  <a  vhich  s  vast  majority  of 
the  legialatura  may  desire.  In  its  practical  vorking  tho  prem- 
dential  reto  power  furnishes  an  interesting  illuatnition  of  the 
tendency  of  unwritten  or  flexible  constitutions  to  depart  fromj  c^ 
'  written  or  rigid  constitutions  to  cleave  to,  the  letter  of  the  law. 
The  strict  legal  theory  of  the  rights  of  the  head  of  the  State  is  in 
this  point  exactly  the  same  in  England  and  in  America.  Bat 
whereas  it  is  now  the  undoubted  duty  of  an  English  king  to 
assent  to  every  bill  passed  by  both  Houses  of  Parliament,  how- 
ever strongly  he  may  personally  disapprove  its  provisions,^  it  ia 
the  no  less  undoubted  duty  of  an  American  President  to  exeroiBa 
his  independent  judgment  on  every  bill,  not  sheltering  himself 
under  the  representatives  of  the  people,  or  foregoing  his  own 
opinion  at  their  bidding.* 

As  the  President  is  charged  with  the  whole  Federal  adminis- 
tration, and  responsible  for  its  due  conduct,  he  most  of  course  ba 
allowed  to  choose  his  executive  subordinates.  But  as  he  may 
abuse  this  tremendous  power  the  Constitution  associates  the 
Senate  with  him,  requiring  the  "  advice  and  consent "  of  t'bat 
body  to  the  appointments  he  makes.  It  also  permits  Congress 
to  vest  in  the  courta  of  law,  ca  in  the  heads  of  departments,  the 

1  Qaasn  EUubBtli,  In  'UH,  IfiBT,  unntad  to  forty-tbna  bOlj  puud  In  thrt' 
KaioD,  mnd  "  ulvlsad  hsnelf  npon  "  tarty-siglit.  WUlUm  IlL  nfnied  to  tmeat 
to  Ave  bllla.  .Ths  lut  imtanoe  of  ths  nu  of  t!i«  "vsto  powar"  in  England  wu 
by  Qaecm  Anns  In  1707  on  l  Scotch  militia  bill,  Ur.  Tod  {PariiOBuiM^arf 
OovinaiaU  in  Am  BngUA  Cdotaet,  IL  p.  SIS)  mastloDi  tlut  In  ISSS  duosM 
in  I  [alvato  reilmir  bill  vera  compallsd  by  an  intimation  to  iti  promotan  that. 
If  thajr  won  not  made,  the  iDfal  powar  of  inaction  would  be  eiandaad. 

1  Ths  practical  duoaa  of  the  "  veto  pover  "  in  Eaglind  ia  dna  not  msielj  t» 
the  decline  in  tha  ■ntboritr  ot  the  Cromi,  bnt  to  the  fact  that,  alnoe  (ha  BSToh* 
tlon,  the  Cmm  acta  only  on  the  adTioa  of  leaponsibla  mlnlatara,  who  neoanarily 
command  •  majority  In  the  Honae  ot  Commona.  A  bUl  theiefora  cannot  be 
paaaed  agsiDat  the  wiahea  of  Um  nlniatr;  tuilea  in  the  me  eais  of  thdr  baiog- 
miniataia  on  mStnaM,  and  aranln  thmt  annt  thay  voold  b«  abia  to  piaraat  Ita 
paaring  by  adviamg  tba  Ciown  to  pmrogne  oi  diaaolva  Parliamaot  before  it  had 
gone  thnmgb  all  iU  atagea.  In  I8S8  ■  Mil  (the  Iriih  Chnich  Snapentlon  Sll) 
«H  eairied  thtiingh  tha  Booaa  of  Commmu  by  Hr.  Qladatona  againit  tha  cppoal- 
Uon  of  tha  than  Tory  miniatry  which  vu  holding  offioe  on  nffannca ;  bet  it  wh 
rejected  on  lecond  laading  by  a  large  majority  in  the  Honae  of  Loida.  Had  that 
Hoiita  Bsemed  likely  to  accept  it  the  caae  woijd  have  ariian  which  I  hare  refened 
to,  and  the'  only  conna  ftir  the  miniatry  voold  have  been  to  dlasolTe  Parliament 

It  waa  ni^  against  ths  proviiiDn  m  tha  ConititDtlon  of  1789  for  the  Pteiii- 
dent'i  veto  that  the  power  wonld  be  nselcM.  bacaiue  in  England  the  Oown  did 
mot  venture  to  oaa  it.  Wilton  replied  by  obeerving  that  tlia  Engltah  Crown  bod 
not  only  practically  an  (otecsdaDt  negative,  bnt  alao  a  means  of  dafeiting  a  bQl 
In  tha  Honae  ol  Lorda  by  creating  new  peera.  — Slliot'a  DebaUt,  iL  p.  t72. 
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right  of  appointing  to  "inferior  ofHces."^  This  provision  bas 
been  used  to  remove  many  posts  from  the  nomination  of  tiio 
President.  But  a  vast  number,  roughly  estimated'at  3500,  and 
including  for  example  nearlj  600  places  under  the  Treasury,  and 
nearly  2000  poat-masterships,  still  remain  In  hia  gift.  The  con- 
firming power  entnisted  to  the  Sonate  has  become  a  political 
factor  of  the  highest  moment.  The  framers  of  the  Constitution 
probably  meant  nothing  more  than  that  the  Senate  should  check 
the  President  b/  rejecting  nominees  who  were  personally  unfit, 
morally  or  intellectually,  for  the  post  to  which  he  proposed  to 
appoint  theuL  The  Senate  has  always,  except  in  its  struggle 
with  President  Johnson,  left  the  President  free  to  choose  his 
cabinet  ministers.  But  it  early  assumed  the  right  of  rejecting  a 
nominee  to  any  other  office  on  any  ground  which  it  pleased,  as 
for  instance,  if  it  disapproved  his  political  affiliations,  or  simply 
if  it  disliked  him,  or  wished  to  spite  the  President  Presently 
the  senators  from  the  State  wherein  a  Federal  office  to  which  the 
President  had  made  a  nomination  lay,  being  the  persons  chiefly 
interested  in  the  appointment  and  most  entitled  to  be  listened 
to  by  the  rest  of  the  Senate  when  considering  it,  claimed  to 
have  a  paramount  voice  in  deciding  whether  the  nomination 
should  be  confirmed.  This  claim  was  substantially  yielded,  for 
it  applied  all  round,  and  gave  every  senator  what  he  wanted. 
The  senators  then  proceeded  to  put  pressure  on  the  President 
They  insisted  that  before  making  a  nomination  to  an  office  in 
any  State  he  should  consult  the  senators  from  that  State  who 
belonged  to  his  own  party,  and  be  guided  by  their  wishes.  Such 
an  arrangement  benefited  all  senators  alike,  because  each  obtained 
the  right  of  practically  dictating  the  appointments  to  those 
Federal  offices  which  be  most  cared  for,  viz.  those  within  the 
limits  of  his  own  State ;  and  each  was  therefore  willing  to 
support  bis  colleagues  in  securing  the  same  right  for  themselves 
as  regarded  their  States  respectively,  '  Of  course  when  a  senator 
belonged  to  the  party  apposed  to  the  President,  he  had  no  claim 
to  interfere,  because  places  are  as  a  matter  of  course  given  to 
party  adherents  only.  When  both  senators  belonged  to  the 
President's  party  they  agreed  among  themselves  as  to  the  person 
whom  they  should  require  the  President  to  nominate.     By  this 

*  Tha  CoDatltatiaD  »1m>  pcrmita  Congicu  to  Tut  ths  «ppaintment  at  tnch 
intsrlor  office*  M  it  think!  fit  In  the  Pmiilcnt  done,  lo  u  not  to  nquin  tlw 
Seiute'i  eoiiGumiic*. 
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MjsloJB,  which  obtuned  the  name  of  the  Courtesy  of  the  Seiikte, 
tiifl  President  wu  {ouctically  eoBUved  u  regards  appointments, 
becaoM  hiii  lefnul  to  be  guided  by  the  senator  or  senators  iriUiin 
vhoM  State  the  office  lay  ezpoead  him  to  hare  his  nominatioii 
rejected.  The  senatftrs,  on  the  other  huid,  obtained  a  mass  ot 
patronage  by  means  of  which  they  could  reward  their  partisans, 
control  the  Federal  ciril  soranta  of  their  State,  and  build  up  a 
faction  devoted  to  their  intereets.'  SuccessiTe  Presidents  chafed 
under  the  yoke,  and  sometimes  carried  their  nominees  either  by 
nuUdog  a  bargain  or  by  fighting  hard  wiUi  the  oenators  who 
sought  to  dictate  to  Uiem.  But  it  waa  generally  more  prudent 
to  yield,  for  an  offended  senator  could  avenge  a  defeat  by  play- 
ing the  President  a  shrewd  tfick  in  some  other  matter ;  and  as  the 
husinesfl  of  coofinnation  is  transacted  in  secret  session,  intviguen 
have  little  fear  of  the  public  before  their  eyea.  The  senators 
might,  moreover,  argue  that  they  knew  best  what  would 
atrengthen  the  por^  in  their  State,  and  that  the  men  of  th«i 
choice  were  just  as  likely  to  be  good  as  those  whom  some  private 
friend  suggested  to  the  President;  Thus  the  system  throve  and 
still  thrives,  though  it  received  a  blow  from  the  conflict  in  1881 
between  PreaidBnt  Garfield  and  one  of  the  New  York  senators, 
Mr.  Soscoe  Conkling.  This  gentleman,  finding  that  Mr.  Oar- 
field  would  not  nominate  to  a  Federal  office  in  that  State  the 
person  he  proposed,  resigned  his  seat  in  the  Senate,  inducing  his 
co-senator  Mr.  Piatt  to  do  the  same.  Both  then  offered  them- 
selves for  re-election  by  lie  State  legislature  of  New  York, 
expecting  to  obtain  from  it  an  approval  of  their  action,  and 
thereby  to  cow  the  President.  The  State  legislature,  however,  in 
which  a  faction  hostile  to  the  two  senatois  had  become  powerful, 
rejected  Mr.  Conkling  and  Mr.  Plstt  in  favour  of  other  candi- 
dates. So  the  victory  remained  with  Mr.  Garfield,  white  the 
nation,  which  had  watched  lie  contest  eagerly,  rubbed  its  hands 
in  glee  at  the  unexpected  dinouemeTU. 

Before  we  quit  this  subject,  to  which  I  may  return  in  a  later 
chapter,  it  must  be  remarked  that  the  "Courtesy  of  the  Senate" 
>rould  never  have  attained  its  present  strength  but  for  the 
growth  in  and  since  the  time  of  President  Jackson,  of  the  so- 

*  A>  tba  Hous  ot  RapreisutatiTM  conld  not  allov  tlie  Senita  to  sDgniu  til 
thg  Fedml  patroiuge,  tbcrs  hu  bOBa  >  tandcncf  towards  (  tort  of  UTangsTntiit, 
•ccordiDg  to  vblch  l£a  gntter  8tat«  olEc«*  belong  to  tba  unitora,  wbils  u  ngardi 
1}ig  lener  onu,  lylDg  within  tbelr  respectivi  Congnuionil  dlitrict^  uamban  of 
th«  Hanu  ua  rceogniiad  lu  antitlcd  to  recommMid  undidittt. 
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oiled  Spoilt  Syitem,  whereby  holders  of  Federal  offices  h&va 
been  turned  out  at  the  acceeaioii  of  a  nev  Presidaat  to  make 
my  i<a  the  aapirants  Those  serTioes,  past  or  future,  he  is  ex- 
pected to  reqtiite  or  teoure  hj  the  gift  of  places.* 

The  right  of  the  President  to  remove  from  office  has  given 
riM  to  long  oontrgvenies  on  irhich  I  can  only  touch.  In  tihe 
OHutitntion  tliere  is  not  a  word  about  removals ;  and  very  soon 
after  it  had  come  into  force  th*e  quution  aroee  whether,  as 
regards  those  offices  for  which  the  confirmation  of  the  Senate 
is  required,  the  President  could  remove  without  its  consent 
Hamilton  had  argued  in  the  Ftderaiiit  that  the  President  ,could 
not  so  remove,  because  it  was  not  to  be  supposed  t^t  the 
Constitution  meant  to  give  him  so  immense  and  dangerous  a 
reach,  of  power.  Madison  argued  soon  after  the  adoptipn  of  1^ 
Constitution  that  it  did  permit  hkn  so  to  remove,  because  ^e 
head  of  Uie  executive  must  have  lubordiuates  whom  he  can 
tonst,  and  may  discover  ta  those  whom  he  has  appointed  defects 
fatal  to  their  usefulness.  This  was  also  the  view  of  Chief- 
Justice  Marshall.'  When  the  question  came  to  be  settled  in 
the  Senate  daring  the  presidency  of  Washington,  Congress,  in- 
fluenced perhaps  by  respect  for  his  perfeet  n[ffightoeBS,  to>ok  the 
Madisonian  view  and  recognixed  the  power  of  removal  as  vested 
in  the  President  alone.  So  matters  stood  till  a  conflict  arose  in 
18S6  between  President  Johnson  and  the  Republican  majority 
in  both  Houses  of  Congress.  In  1867,  Congress  fearing  that 
the  President  would  dismiss  a  great  number  of  officials  who 
uided  with  it  against  him,  passed  an  Act,  known  as  -the'  Tenurd 
of  Office  Act,  which  made'ihe  consent  of  the  Senate  necessary  to 
the  removal  of  office-holders,  even  of  the  President's  (so-called) 
cabinet  ministers,  permitting  him  only  to  suspend  them  from 
office  during  tie  time  when  Congress  was  not  sitting.  The 
constitutionslity  of  thi^  Act  has  been  much  doubted,  and  ita 
policy  is  now  generally  condemned.*     It  was  a  blow  struck  in 

'  Set  taitbti  u  to  tliB  SH  of  Teienl  pttionagt  Chapter  IJLV,  on  the  Bpolla 
Sftttm  in  Vol.  n. 

*  Ur.  JniHcs  Storf  in  hla  CowaitBtaritt  en  iAi  OanttUnUnt,  ugnM  igiiiut 
A*  Hsdlaon  dootrlsa,  but  hs  do«*  lo  in  rlev  not  of  moh  qiucticnii  u  pnaanUd 
thoudTM  io  1807,  but  of  ths  oondact  of  Fmidrait  Jackwm  (who  vu  in  power 
riisD  Stcrj  wrote)  in  "'"'ri''e  wholenia  putinn  remoTila.  n*  whole  labjeot  ot 
the  PiMldent'*  appointing  powsr  it  elaboratel;  ud  Jndidoiulf  treated  In  an 
aiUclain  tbaPa}>«r(i/U«  lnuruait  UiiUrieat  AuoeiaUan,  voL  L,  by  Ijuoj  M. 

*  Ur.  Jamai  O.  Btolne,  (n  ImtaDee,  who  wai  a  mambw  of  tb*  Congnn  whiiji 
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Hm  heat  of  passion.  Wben  PreBident  Grant  succeeded  in  1869, 
tka  Act  was  greatly  modified,  and  in  1887  it  was  with  general 
approval  repealed. 

How  daugeroos  it  ia  to  leare  all  offices  tenable  at  the  men 
pleasure  of  a  partisan  Ezeoutive  using  tbem  for  party  purpoeei^ 
has  been  shown  bj  the  &uita  of  the  Spoils  sTstem.  Chi  tlie 
other  hand  a  Pleeident  ought  to  be  firee  to  choose  his  chief 
adrisers  and  minlatera,  and  even  in  the  lower  ranks  of  the  civil 
service  it  is  bard  to  secure  efficiency  if  a  specific  caaae,  such  aa 
could  be  proved  to  a  jury,  must  be  assigned  for  dismissaL 

Altfaotigh  Congress  has  transfeired  many  minor  appointments 
to  the  courts  and  th%  heads  of  departments,  and  by  the  Civil 
Service  Beform  Act  of  1883  has  instituted  competitive  examina- 
tions tat  a  number  estimated  at  28,000,  many  remain  in  the  free 
gift  of  the  Freaidentj  while  even  as  regards  thoee  which  lie  with 
his  ministers,  he  may  be  invoked  if  disputes  arise  between  the 
nunister  and  politicians  pressing  the  cltunu  of  their  respective 
friends.  The  business  of  nominatiiig  is  in  ordinary  times  so 
engrossing  as  to  leave  the  chief  magiatrat«  of  the  nation  little 
time  for  his  other  functions. 

ArtemuB  Ward's  description  of  Abraham  Lincoln  swept  along 
from  room  to  room  in  the  White  House  by  a  rising  tide  of  office 
seekers  is  hardly  an  exaggeration.  From  the  4th  of  March, 
when  Mr.  Giarfield  came  into  power,  till  he  was  shot  in  the  July 
following,  he  was  engaged  idmost  incessantly  in  questions  of 
patronage.^  Yet  the  President's  individual  judgment  has  little 
scope.  He  must  reckon  with  the  Senate ;  he  must  requit«  the 
supporters  of  the  men  to  whom  he  owes  his  election :  he  must 
so  distribute  places  all  over  the  country  as  to  keep  the  local 
wire-pullers  in  good  humour,  and  generally  strengthen  the  party 
by  "  doing  something  "  for  tboaa  who  have  worked  or  will  work 
for  it.  Although  the  minor  posts  are  practically  left  to  the 
nomination  of  the  senators  or  congressmen  from  the  Stato  or  dis- 
tnc1«  conflicting  claims  give  infinite  trouble,  and  the  more  lucra- 
tive offices  are  nomerous  enough  to  make  the  task  of  selection 
laborious  as  well  as  thankless  and  disagreeable.     No  one  has 

pMMd  ills  Act,  hM  In  bb  IVrnKy  Ttan  m  Oangrttt  sipnaad  bli  diuppronl 
o/lt 

'  It  b  Tabtad  tb*t  a  friand,  maatliig  Kr.  Lbmoln  eat  dijr  daring  the  wir, 
obNTTad,  "You  look  uzlow,  Hr.  nnaiduit ;  ii  than  twdDswi  from  tha  frontl" 
"  No,"  auwand  the  Protldeiit,  "  it  Uu't  the  war  :  It'i  th«t  port-mMtanhip  at 
BrownivUla,  Ohio." 


dlyGOOt^lC 


c8Ar.  VI  FRESIDZHTIAL  POWERS  AND  DITTIES  ei 

more  to  gain  from  a  thorough  scheme  of  civil  service  reform 
tbaii  the  Preaident  The  present  system  makes  s  wire-puller 
of  him.  It  throvB  work  on  him  unworthy  of-  a  fine  intel- 
lect, and  for  which  a  m&n  of  fine  intellect  may  be  ill  qualified. 
On  the  other  hand  the  President's  patronage  is,  in  the  haudn  of 
a  skilful  intriguer,  an  engine  of  far-spreading  potency.  By  it  he 
can  oblige  a  vast  number  of  persons,  can  bind  their  intereete  to 
his  own,  can  fill  important  places  with  the  men  of  his  choice. 
Such  authority  as  he  has  over  the  party  in  Congress,  and  there- 
fore over  the  course  of  legislation,  such  influence  as  he  exerts  on 
his  party  in  the  several  States,  and  therefore  over  the  selection 
of  cajididatea  for  Congress,  is  due  to  his  patronage.  Unhappily, 
the  more  his  patronage  is  used  for  these  purposes,  the  more  it  is 
apt  to  be  diverted  from  the  aim  of  providing  the  couiiby  with 
the  beat  officials. 

In  quiet  times  the  power  of  the  President  is  not  great.  He 
is  hampered  at  every  turn  by  the  necessity  of  humouring  his 
party.  He  is  so  much  engrossed  by  the  trivial  and  mechanical 
parts  of  his  work  as  to  have  little  leisure  for  framing  large 
schemes  of  policy,  while  in  carrying  them  out  he  needs  the  co- 
operation of  Congress,  which  may  be  jealous,  or  indifferent,  or 
hostile.  He  has  less  influence  on  legislation, — that  is  to  say,  his 
individual  volition  makes  less  difference  to  the  course  legislation 
takes,  than  the  Speaker  of  the  Housf  of  Representatives.  In 
troublous  timet  it  b  otherwise,  for  immeuEe  responsibility  is  then 
thrown  on  one  who  is  both  the  commander-in-chief  and  the  head 
of  the  civil  executive.  Abraham  Lincoln  wielded  more  authority 
than  any  single  Englishman  has  done  since  Oliver  Cromwell.  It 
is  true  that  the  ordinary  law  was  for  some  purposes  practically  ' 
suspended  during  the  War  of  Secession.  But  it  will  always  have 
to  be  similarly  suspended  in  similar  crises^  and  the  suBpensioii 
enures  to  the  benefit  of  the  President,  who  becomes  a  sort  of 
dictator. 

Setting  aside  these  exceptional  momenta,  the  dignity  and 
power  of  the  President  have,  except  in  respect  to  tite  increase  -in 
the  quantity  of  his  patronage,  been  raised  but  little  during  the 
last  fifty  years,  that  is,  since  the  time  of  Andrew  Jackson,  the 
last  President  who,  not  so  much  through  his  office  as  by  his  per- 
sonal ascendency  and  the  vehemence  of  his  character,  led  and 
guided  his  party  from  the  chair.  Here,  too,  one  sees  bow  a 
rigid  or  Ruprcme  Constitution  serves  to  keep  things  as  they  wore. 
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But  for  ita  iron  hand,  the  office  irould  surely,  in  a  country  where 
great  events  have  been  crovded  on  one  another  and  opinion 
changes  rapidly  under  the  teaching  of  erenti,  have  either  riaen  or 
fallen,  have  gained  strength  or  lost  it 

In  no  European  coontiT'  is  there  any  personage  to  whom  Uie 
President  can  be  said  to  correspond.  If  we  look  at  parliamentary 
countries  like  England,  Italy,  Belgium,  he  resembles  neither  the 
sovereign  nor  the  prime  miniater,  for  the  fonner  is  not  a  party 
chief  at  all,  and  the  latter  is  palpably  and  confessedly  nothing 
else.  The  President  enjoys  more  authtmty,  if  lees  dignity,  than 
a  European  king.  He  has  powers  for  the  moment  narrower  tiian 
a  European  prime  minister,  but  these  powers  are  more  secure, 
for  they  do  not  depend  on  the  pleasure  of  a  parliamentary 
majority,  but  run  on  to  the  end  of  his  term.  One  naturally 
compares  him  with  the  French  president^  but  the  latter  hat  a. 
prime  minister  and  cabinet,  dependent  on  the  chamber,  at  once 
to  relieve  and  to  eclipse  him  ;  in  Amedca  the  President's  cabinet 
is  a  part  of  himself  and  has  nothing  to  do  with  Congress.  The 
president  of  the  Swiss  Confederation  is  merely  the  chairman  for 
a  year  of  tiie  Administrative  Federal  Council  (Bundearsth),  and 
can  hardly  be  called  the  executive  chief  of  the  nation. 

The  difficulty  in  forming  a  just  estimate  of  ^e  President's 
power  arises  from  the  fact  tiiat  it  differs  so  much  under  ordiniry 
and  under  extraordinary  ^circumstances.  This  is  a  result  which 
republics  mi^t  seem  specially  concerned  to  prevent,  and  yet 
it  is  specially  frequent  under  republics,  ss  witness  the  cases  ol 
Rome  and  of  the  Italian  commonwealths  of  the  Middle  Ages. 
In  <»dinary  times  the  President  may  be  compared  to  the  senior 
or  managbg  clerk  in  a  large  business  establishment,  whoee  chief 
function  is  to  select  hia  subordinates,  the  policy  of  the  concern 
being  in  the  hands  of  the  board  of  director*.  But  when  foreign 
afiairs  become  critical,  or  when  disorders  within  the  Union 
require  his  intervention, — when,  for  instance,  it  ruts  with  him 
to  put-  down  an  insurrection  or  to  decide  which  of  two  rival 
State  govemments  he  will  recognize  and  support  by  arms, 
everything  may  depend  on  his  judgment^  his  courage,  and  bis 
hearty  lo^ty  to  the  principles  of  the  Gonstitutaon. 

It  used  to  be  thought  that  hereditary  monarchs  were  strong; 
because  th^y  reigned  by  a  right  of  their  own,  not  derived  from 
tiie  people.  A  President  is  strong  for  the  exactly  oppoeito 
reason,  becauno  his  righta  come  straight  from  the  people.     Wa 
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thftU  have  frequent  oceoaioii  to  obsetre  that  nowhere  ii  the  rnle 
of  publio-  opinion  ro  completa  aa  in  America,  nor  to  direct,  tbmb 
if  to  way,  so  independent  of  the  ordinary  machinery  of  govern- 
ment. Now  the  President  ia  deemed  to  represent  the  people  no 
len  than  do  the  members  of  Uie  legislature.  Public  opinion 
governs  by  and  through  him  no  less  than  by  and  through  them, 
and  makes  him  powerful  even  against  the  legislature.  This  is 
a  &ct  to  be  remembered  by  those  Euiopeuu  who  seek  in  tha 
strengthening  of  the  monarchical  principle  a  cure  fw  the  faults 
of  government  by  assemblies.  And  it  aiio-  suggests  the  risk  that 
attaches  to  power  vested  in  the  hands  of  a  leader  direcUy  chosen 
by  the  jieopie.     A  high  authority  observes ' : — 

"Our  holiday  orators  delight  with  patriotio  fervour  to  draw 
distinctions  between  our  own  and  other  countries,  and  to  declare, 
that  here  the  law  is  master  and  the  highest  officer  but  the  ser- 
vant of  the  law,  while  even  in  free  England  the  monarch  is  irre- 
sponsible and  enjoys  the  most  complete  personal  immunity.  Bui 
such  comparisons  are  misleading,  and  may  prove  mischievous. 
In  how  many  directions  ia  not  the  executive  authority  in 
America  practically  superior  to  what  it  is  in  Kngland  t  And 
can  we  say  that  the  Preiiident  is  really  in  any  substantial  sense 
any  mors  the  servant  of  the  law  than  is  the  Queen  t  Perhaps  if 
we  were  candid  we  should  confeea  that  the  danger  that  the  eze- 
cudve  may  be  tempted  to  a  disr^ard  of  the  law  may  justly  be 
hdisved  greater  in  America  than  in  countries  where  the  chief 
magistrate  comes  to  his  office  without  the  selection  of  the  people ; 
and  where  consequently  their  vigilance  is  quickened  by  a  natural 
autrDsL 

Although  recent  Presidents  have  shown  no  disposition  to 
stnin  ^eir  authority,  it  is  still  ths  fashion  in  America  to  bo 
jealous  of  the  President's  action,  and  to  want  citizens  against 
what  is  called  "  the  one  man  power."  General  Ulysses  8.  Grant 
was-  hardly  the  man  to  make  himself  a  tyrant,  yet  the  hostility 
to  a  thiid  term  of  office  which  moved  many  people  who  had  nob 
*^adga  T.  H.  CmlBf,  in  tb*  IntmatioMi  Rnitia  tor  Jan.  IS7S.  Ha  qnotM 
ths  vDidi  of  Idnid  UTbigstoii :  "  Hi*  riaa  of  nal  tta  tba  pnbllo  urrlc*  !■ 
■Iwaji  aftiA  onr  ute  of  t^pnaloa,  tnd  Ua  paopla  an  •omattav  mads  to  con- 
Mtt  that  a>  a  brUliaut  oxartioii  of  mmfj  ia  thali  fiTODT  wbiab,  whan  Tlawad  In 
Iti  tma  U^t,  Tonld  be  found  a  bul  hlaw  la  thair  rl^ti.  In  M  gonnuoant  la 
tUa^OMtio  aaiUf  prodnoad  la  b  a  btt  npubUe  ;  paitr  aplilt,  imaparaUa  from. 

tapiraJtr,  and  aomatimaa  nwudad  with  ap[iUaaa,  lilr  aota  whleh  would  maks  a 
tjrnnt  tambla  m  U«  throM." 

TOL.  I  W 
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been  alienated  by  the  faults  of  hie  administialtion,  resind  not 
merely  o&  reverence  for  the  example  set  by  Washington,  hut 
also  on  the  fear  that  a  Freaident  repeatedly  chosen  Tould  be- 
come dangerous  to  republican  ioBtitutioiis.  This  particular 
alans  eeems  to  a  European  groundless.  I  do  not  deny  that  a 
really  great  man  mi^t  exert  ampler  authority  from  the  presi- 
dential chair*  iiaa  its  recent  occupants  have  done.  The  same 
obseTratiott  applies  to  the  Popedom  and  even  to  the  English 
throne.  The  President  has  a,  position  of  immense  dignity,  an 
unriTalled  platform  from  irhich  to  impress  bis  ideas  (if  he  has 
any)  upon  ^e  people.  But  it  is  hard  to  imagine  a  President 
overthrowing  the  existing  Constitution.  He  has  no  standing 
ftrmy,  and  he  cannot  create  one.  Congress  con  checkmate  him 
by  stepping  supplies.  Thqre  is  no  aristocracy  to  rally  round 
-lum.  Every  State  furnishes  an  independent  centre  of  resistance 
If  he  irere  to  attempt  a  antp  <f^at,  it  could  only  be  by  appealing 
to  the  people  against  Congress,  and  Congress  could  hardly,  con- 
sidering that  it  is  re-elected  every  two  years,  attempt  to  oppose 
the  people.  One  must  suppose  a  condition  bordering  on  civil 
war,  and  the  President  putting  the  resources  of  the  executive  at 
the  service  of  one  of  the  intending  belligerents,  already  strong 
and  organized,  in  order  to  conceive  a  case  in  which  he  wiU  be 
formidable  to  freedom.  If  there  be  any  dangbr,  it  would  se^ 
to  lie  in  another  direction.  The  largw  a  community  becomes 
the  leas  does  it  seem  to  respect  an  assembly,  the  more  is  it 
attracted  by  an  individual  man.  A  bold  President  who  knew 
himself  to  be  supported  by  a  majority  in  the  country,  might  be 
tempted  to  override  the  law,  and  deprive  the  minority  of  the 
protection  which  the  law  affords  it.  He  might  be  a  tyrant,  not 
against  the  masses,  but  with  the  masses.  But  nothing  in  the 
present  state  of  American  politics  gives  weight  to  such  appre- 
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Although  tne  Presidant  faas  been,  not  that  independent  good 
citizen  whom  the  fnunen  of  the  Constitution  contemplated,  but, 
at  least  during  the  last  sixty  years,  a  party  man,  sddom  much 
above  the  average  in  character  or  abilities,  the  office  haa  atta&ied 
the  main  objecte  for  which  it  waa  created.  Such  mistakes  as 
have  been  made  in  foreign  policy,  <a  in  the  conduct  of  the 
administrative  departments,  have  been  rarely  owing  to  the 
constitution  of  the  office  or  to  the  errors  of  ita  holder.  This  is 
more  than  one  who  should  review  the  history  of  Europe  dming 
the  last  hundred  years  could  say  of  any  European  monarchy. 
Nevertheless,  the  faults  chargeable. on  hereditary  kingship^  faults 
more  serious  than  Englishmen,  who  have  watched  with  admiration 
the  wisdom  of  the  Crown  during  the  present  reign,  can  easily 
realize,  must  not  make  us  overlook  certain  defects  inddental  to 
Ute  American  presidency,  perhaps  to  any  plan  of  vesting  the 
headship  of  the  State  in  a  person  elected  for  a  limited  period. 

In  a  country  where  there  is  no  hereditary  throne  no; 
hereditary  aristocracy,  an  office  raised  far  above  aJl  other  ofQcea 
offers  too  great  a  stimulus  to  ambitioa  This  glittering  prize, 
always  dangling  before  the  eyes  of  prominent  statesmen,  has  a 
power  stronger  than  any  dignity  under  a  European  crown  to  lure 
them  (as  it  lured  Clay  and  Webster)  from  the  path  of  straight- 
forward consistency.  One  who  aims  at  the  presidency — and  all 
prominent  politicians  do  aim  at  it — has  the  strongest  possible 
motives  to  avoid  making  enemies.  Now  a  great  statesman  ought 
to  be  prepared  to  make  enemies.  It  is  one  thing  to  try  to  be 
p(^)ii]ar — an  unpopular  man  will  be  uninfluential — it  is  another 
to  seek  popularity  hy  courting  every  section  of  your  party. 
This  is  the  temptation  of  presidential  aspirants 

A  second  defect  is  that  the  presidential  election,  occurring  ones 
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in  four  yean,  throws  tbe  countr;  for  sereral  moutha  into  &  state 
of  tnrmoil,  for  wUcIi  there  may  be  no  occasion.  Perh&ps  then 
ue  no  Mirious  party  issneB  to  be  decided,  perh&pe  tbe  brat  tiling 
wonld  be  that  tho  existing  Admimatration  ahould  pursue  ih» 
even  tenor  of  it*  way.  The  Constitution,  however,  requiree  an 
election  to  be  held,  >o  the  whole  costly  and  coinpIic&t«d  machinery 
of  agitation  is  put  in  motion ;  and  if  issnes  do  not  exist,  they 
have  to  be  created.'  Professional  politicianB  who  have  a  personal 
interest  in  the  result  becaoso  it  involves  the  gain  or  loss  of  office 
to  themselves,  conduct  what  is  called  a  "campaign,"  and  the 
ooun^  a  forced  into  a  factitious  excitement  from  midsummer, 
when  each  party  selects  the  candidate  whom  it  will  nominate,  to 
the  first  week  of  November,  when  the  contest  is  decided.  There 
is  some  pohtacal  education  in  the  process,  but  it  is  boi^ht  dearly, 
not  to  add  that  business,  and  especially  finance,  is  disturbed, 
and  mnch  money  spent  onprodactiTely. 

Again,  these  regularly  recurring  elections  produce  a  discontin- 
uity of  policy.  Even  when  the  new  President  belongs  to  the  same 
party  as  his  predecessor,  he  usually  nominates  a  new  cabinet 
having  to  reward  his  especial  supporters.  Many  of  tbe  inferiw 
offices  are.  changed ;  men  who  have  learned  their  work  make  way 
for  others  who  have  everything  to  leam.  If  the  new  President 
belongs  to  the  of^weite  {Mrty,  the  change  of  officials  is  far  more 
sweeping  and  involves  larger  changes  of  policy.  The  evil  would 
be  more  serious  were  it  not  that  in  foreign  policy,  where  the 
need  for  continuity  is  greatest,  the  United  States  have  little  to 
do^  and  that  the  cooperation  of  the  Senate  in  this  department 
prevents  the  divergence  of  the  ideas  of  one  President  from  thoee 
of  another  from  bong  so  wide  as  it  might  otherwise  be. 

Fourthly.  The  fact  that  he  is  re-eligible  once,  but  (practically) 
only  onee,  <^rates  un&vourably  on  the  President.  He  is 
tempted  to  play  his  cards  for  a  re-nomination  by  so  pandering  to 
active  sections  of  his  own  party,  or  so  using  his  patronage  to 
conciliate  influential  politicians,  as  to  make  them  put  him  forward 
at  the  next  election.     On  the  other  hand,  if  he  is  in  his  second 

>  In  Englud,  mlao,  then  Li  nocMMrilj  >  tiampajgn  onoa  at  Isut  bi  ersrj  iIt  or 
MTaD  ysus,  wheu  m  genenl  deetlon  taktt  pUoe,  ud  (omBtimM  oftcnsr.  Bnt 
nota  Ui*t  In  Eoglud  (1)  thii  la  Ois  onljr  Muaa  ot  AMaibtmia,  irhsrsH  tn 
America  th«  Congnoioiid  eltctiaiu  fraiiiili  a  Mcond  ;  (3)  tbs  ptriod  i»  -amiUj 
■lioTtar  (thna  to  rii  weeks,  not  four  mimttu) ;  (S)  than  hiTe  nnuOly  bean  red 
aa,  diTldlng  tb.»  gnat  p«'^"'>  *Ucli  Uia  nitton  bad  to 
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term  of  ofBce,  he  has  no  longer  much  motive  to  regard  Uie 
intereate  of  the  nation  at  large,  'because  he  eeea  th&t  hia  own 
political  death  ia  near.  It  may  be  auairered  that  these  two 
enls  will  correct  one  another,  that  the  President  will  in  his  first 
term  be  anxious  to  win  the  respect  of  the  nation,  iu  hia  second 
he  will  have  no  motive  for  yielding  to  the  unworthy  pressure  of 
party  wirft-puDers. 

But  the  faot  is,  as  has  been  pomted  out  by  some  foreign 
observers,  that  if  he  were  held  ineligible  for  the  next  term,  but 
eligible  for  any  future  term,  both  seta  of  evils  might  be  avoided, 
and  both  sets  of  benefits  secured.  The  argument  against  euch  a 
{xovision  would  be  that  it  makes  that  breach  in  policy  which 
may  now  happen  only  once  in  eight  years,  necessarily  happen 
once  in  four  years.  It  would,  for  instance,  have  prevented  the 
r»-eIection  of  Abraham  Lincoln  in  1861.'  The  founders  of  tlie 
Southern  Confederacy  of  1861-65  were  eo  much  impressed  by 
the  objectionB  to  the  present  system  that  they  provided  that 
their  President  should  hold  office  for  six  years,  but  not  be 
re-eligibleL 

Fifthly.  An  outgoing  President  is  a  weak  President  During 
tlie  four  months  of  his  stay  in  office  after  his  eucceeeor  has  been 
chosen,  he  declines,  except  in  cases  of  extreme  necessity,  to  take 
any  new  departure,  to  embark  on  any  executive  policy  which 
cannot  be  completed  before  he  quite  office.  This  is,  of  oourse, 
■even  more  decidedly  the  case  if  his  successor  belongs  to  the 
opposite  party.' 

LasUy.  The  result  of  an  election  may  be  doubtful,  not  from 
equality  of  votes,  for  this  is  provided  against^  but  from  a  dispute 
as  to  the  validity  of  votes  given  in  or  reported  from  the  States. 
This  difficulty  arose  in  1876,  between  Mr.  Hayes  and  Mr.  Tilden, 

>  A  mora  obvlou  *jid  ptMUallj:  nilBclBiit  tuxwtx  la  that  It  wauld  uwd  tha 
ptMitng  of  ta  usandmant  to  tha  Ccnutltntlon,  and  It  nsedt  a  twj  itrong  cua  to 
indnca  thR«>foartli*  of   t^  Btatta  to  agraa  to  cbugs  thli  time-bononnd 


*  Kr.  K  A-  Tnanta  IBtdory  t/  Ftdtral  Oovtmnunl,  L  302)  addncaa 
from  Foljliini  (It.  0,  7)  a  onrioni  iutuice  ahonrEng  that  tha  uma  mUehlar  aroaa 
In  tlia  Achaiis  l4UigiU :  "  The  iStoUani  choae  for  an  inroad  the  tlma  Then  the  oiBoul 
Tear  (of  the  AchjUsn  Geaeral)  waa  dnvlae  to  Ita  close,  u  a  tlma  vhan  tlie 
Adialan  coanaala  wars  mat  to  ba  treat  Aratoa,  the  GeaenI  eleot,  vu  not  jat  in 
offlea  ;  l^moienoa,  the  outgoing  Qenenl,  (Imnk  from  anergeiie  aotion  lO  lata  in 
hia  }«r,  and  at  lut  jislded  up  hia  office  to  Anto*  before  tha  l^al  timeL"  Thia 
aBort  of  Tlmoisnoa  to  cacaps  from  the  eoniaqnencet  of  tlie  ayitam  oould  not 
have  oecnrred  in  gorenunente  Uke  thoea  of  Some,  Brglind,  or  ttut  Unttad  States, 
■hera'therelpLof  Ur"  ie  tar  itrieter  than  it  wu  In  the  Qisek  repntilloa. 
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disdodng  Uie  exkUnce  of  a  set  of  cases  for  which  the  Constittition 
had  not  [s^videii  It  will  not  recur  in  quite  the  same  fonn,  tor 
Iffovieion  hu  nov  been  mode  hj  statute  for  dealing  with  disputed 
retuma.'  But  cases  may  arise  ia  which  the  returns  from  a  State 
of  ita  electoral  votes  will,  because  notoriously  obtained  by  fraud 
or  force,  fail  to  be  recognized  as  ralid  by  the  party  whose 
«andidate*they  prejudice.  No  presidential  election  passes  without 
charges  of  this  kind,  and  these  charges  are  not  always  uufounded. 
Should  manifest  unfairness  coincide  with  popular  excitement 
OTor  a  really  important  issue,'  the  self-control  of  the  people, 
which  has  hiUierto  restrained,  as  it  did  in  1877,  the  party  passions 
of  their  leaders,  may  prove  unequal  to  the  strain  such  a  crisis 
vould  put  upon  it 

FuTtlier  obeerrations  on  the  President,  as  a  part  of  the 
machinery  of  gorenunent,  will  be  better  reserved  for  the  dis- 
cussion t^  the  relations  of  the  executive  and  legislative  depart- 
menta.  I  wiU  therefore  only  observe  here  that^  even  when  we 
allow  for  the  defects  last  enumerated,  the  presidential  ofBce,  if 
not  one  of  the  conspicuous  successes  of  the  American  Constitution, 
is  nowise  to  be  deemed  a  failure.  The  problem  of  constructing 
a  stable  executive  in  a  democratic  country  is  so  immensely 
difficult  that  anything  short  of  a  failure  deserves  to  be  called  a 
tuccesa.  Now  the  President  has,  during  ninety-nine  years, 
carried  on  the  internal  administrative  business  of  the  nation  with 
due  efficiency.  Once  or  twice,  as  when  Jefferson  purchased 
Louisiana,  and  Lincoln  emancipated  the  slaves  in  the  revolted 
States,  he  has  coun^;eously  ventured  on  stretches  of  authority, 
held  at  the  time  to  be  doubtfully  constitutional,  yet  necessary,  and 
ap]»H}ved  by  the  judgment '  of  posterity.  He  has  hept  the 
machinery  working  quietly  and  steadily  when  Congress  has  been 
distracted  by  party  strife,  or  par&lyied  by  the  dissensionB  of  the 
two  Houses,  or  enfeebled  by  the  want  of  first-rate  leaders.  The 
executive  has  been  able,  at  moments  of  peril,  to  rise  into  a 
dictatorship,  as  ddring  the  War  of  Secession,  and  when  peace 
returned,  to  sink  back  into  its  proper  constitutional  position.  It 
has  shown  no  tendency  so  to  dwarf  the  other  authorities  of  the 
State  as  to  pave  the  way  for  a  monarchy. 

'  Sm  ■'bora,  p.  i6. 

'  It  w(i  a  {rises  a[  ringnUr  good  fortune  tliit  ths  oanlMt  bstirecii  Tildau  aud 
B>7M  vu  oilj  a  cantert  b«tvMm  panoiu,  b«tin«i  otBoo-holdni  rtnd  oScc 
■Mksn,  tnd  Uutt  no  nallj  gnTs  political  ians,  ti««t*ng  the  pnblla  miDd,  wii 
luTolnd, 
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Europenna  are  struck  hj  the  faolu  of  a  plan  which  plongM 
the  nation  into  a  whirlpool  of  excitement  once  everf  four  yean, 
and  commila  the  headship  of  the  State  to  a  part;  leader  diosen 
for  a  ahort  period.*  But  there  ia  another  aspect  in  .which  the 
presidential  election  may  be  regarded,  and  one  whoee  importance 
is  better  appreciated  in  America  than  in  Europe.'  The  election 
ia  a  solemn  periodical  appeal  to  the  nation  to  review  its  condition, 
the  way  in  which  ile  business  has  been  carried  on,  the  conduct  of 
the  two  great  parties.  It  stint  and  rouses  the  nation  as  nothing 
else  does,  forces  every  one  not  merely  to  think  about  public 
affairs  but  to  decide  how  he  judges  the  parties.  It  ia  a  direct 
expression  of  the  will  of  ten  millions  of  voters,  a  force  before 
which  everything  must  bow.  It  refreshes  the  sense  of  national 
duty ;  and  at  great  crises  it  intensifies  national  patriotiam.  A 
presidential  election'is  sometimes,  as  in  1800,  and  as  again  most 
notably  in  1860  and  1864,  a  turning-point  in  history.  In  form 
it  is  nothing  more  than  the  choice  o£  an  administrator  who  cannot 
influence  policy  otherwise  than  by  refusing  his  assent  to 
bills.  In  reality  it  is  the  deliverance  of  the  mind  of  the  people 
upon  all  such  questions  as  they  feel  able  to  decide.  A  curious 
partllel  may  in  this  respect  be  drawn  between  it  and  a  general 
election  of  the  House  of  Commons  in  England.  A  general 
elecdon  is  in  form  a  choice  of  representatives,  with  reference 
primarily  to  titeir  views  upon  various  current  questions.  In 
substance  it  is  often  a  national  vote  (what  the  French  call  a 
plebiscite),  committing  executive  power  to  some  one  prominent 
statesman.  Thus  the  elections  of  1868,  1874,  1880,  were 
practically,  votes  of  the  nation  to  place  Mr.  GladBtone  or  Mr. 
Disraeli  at  the  head  of  the  government.  So  conversely  in 
America,  a  presidential  election,  which  purports  to  be  merely  the 
selection  of  a  man,  is  often  in  reality  a  decision  upon  issues  of 
policy,  a  condemnation  of  the  course  taken  by  one  party,  a  man- 
date to  the  other  to  follow  some  different  course. 

The  choice  of  party  leaders  as  Presidents  has  in  America 
caused  far  less  mischief  than  might  have  been  expected.  Never- 
theless, those  who  have  studied  the  scheme  of  constitutional 
moharchy  as  it  works  in  England,  or  Belgium,  or  Italy,  or  the 

'  Such  ftnlta  u  belong  to  tha  plan  of  popalir  Blection  are  not  nscusBrflf 
incident  to  the  eiliteocB  o[  a  Pnaldant ;  for  in  Fnncg  tha  chist  TugiBtnts  U 
choHn  by  ths  Cfaimban,  and  the  IntarpoaltioD  between  him  and  the  legiaUtun 
at  >  TMponaibla  mInittrT'  itnea  to  render  hie  position  lau  diiUncUy  putiua. 
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reprodoctionB  of  tiutt  Boheme  in  &ituh  oolomea,  where  the 
Crown-Appomted  goramor  standa  outside  the  Bcrife  of  tactioiu  m 
a  pentunent  official,  will,  when  they  oompara  the  institatioiu  <rf 
theae  coimtariea  with  the  American  jveeidency,  be  imi»eesed  bf 
the  merits  of  a  plan  which  doea  not  unite  all  the  dignity  of  office 
with  all  the  power  of  office,  and  which,  by  placing  the  titular 
chief  of  the  ezecutare  above  and  apart  from  party,  makee  the 
oivil  and  military  aerricea  feel  themaelrea  the  servanta  rather  of 
the  nation  than  of  any  seotioti  of  the  nation,  and  suggosta  to 
them  that  their  labours  ought  to  be  rendered  with  equal  hearti- 
neea  to  whateTer  party  may  hold  the  reina  of  govemmentk 
Party  government  may  be  necesaary.  So  far  sa  we  can  wo,  it  ii 
neoeaaary.  Bat  it  ia  a  neoesaaiy  evil ;  and  whatever  tenda  to 
diminiah  its  misohierous  influenoe  upon  thr  machinery  of  admin- 
istration, and  to  prevent  it  from  obtruding  itwlf  upon  foreign 
states ;  whatever  holds  up  a  high  ideal  of  devotion  to  the  natioo 
as  a  majestic  whole,  living  on  from  century  to  century  while 
parties  form  and  dissolve  and  form  again,  strengthens  and  en- 
noblea  the  commonwealth  and  all  its  citinns. 

Such  an  observation  of  course  applies  only  to  monarchy  as  a 
poUtic«l  institutioiL  Socially  regarded,  ^e  American  preddtacy 
deeervea  nothing  but  admiration.  The  President  is  simply  the 
first  oitinn  of  a  free  nation,  depending  for  his  dignity  on  no 
title,  no  official  dress,  no  insignia  of  state.  It  was  originally  pro- 
posed, doubtless  in  recollection  of  the  English  Commonwealth  of 
the  seventeenth  centniy,  to  give  him  the  style  of  "Highness," 
and  "ProtectOT  of  the  Libertiee  of  the  United  States."  Others 
su^eated  "  Excellency  "  ;i  and  Washington  is  said  to  have  had 
leanings  to  the  Dutch  style  of  "  High  Mightiness."  The  head  of 
the  ruHng  President  does  not  appear  on  coins,  nor  even  on  post- 
age stamps.*  His  residence  at  Washington  called  officially  "  the 
Executive  Mansion,"  and  familiarly  "  the  White  House,"  a  build- 
ing with  a  BtoGGO  front  and  a  portico  supported  by  Doric  piUata, 
aud  to  have  been  modelled  upon  the  Duke  of  Leinster's  house 
in  DnbSn,  stands  in  a  shrubbery,  and  has  the  air  of  a  large 
Bobnrban  villa  rather  thsn  of  a  palaoe.     The  rooms,  thongfa 

^  In  ridknkof  tUi  till  men  dniKMntls  monlMn  rf  Ooncnn  propond  to  <wU 
tiut  man  oiBUDiiitsl  than  unfol  oOoo'  tlw  Tloa-Riddant  "Hi*  SnperllwnH 
BiBalleMT." 

■  Tbi  pwtaalti  OB  AmKiosn  portags  stsmpi  n*  then  of  tmnX  put  FMd- 
4(nti— WlihtDgton,  Jaflanon,  JtakMO,  linooln,  Onnt  Ouflald,  and  oft  ttn  mi- 
'         >,  saeh  H  FiuUia,  Hamilton,  (Mj,  Viimttr,  aoott,  Pbtit,  Btantoo. 
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apacidUB,  ar«  not  spacious  enougit  for  th«  crowds  ikat  attand  the 
public  receptiona.  The  Freaident's  salaiy,  which  is  only  350,000 
(£10,000)  a  year,  does  not  permit  display,  nor  indeed  is  display 
expected  from  him. 

Waahiugton,  which  even  so  lately  ta  the  dt.ja  of  the  ^ra^  wan 
a  wilderness  of  mud  and  negroes,  with  a  few  big  houses  scattered 
here  and  there,  has  now  become  one  of  the  handsomest  capitala 
in  the  world,  and  cultivates  the  graces  and  pleasures  of  life  with 
eminent  success.  Besides  ite  political  society  and  Ite  diplomatic 
society,  it  is  becoming  a  winter  resort  for  men  of  wealth  and 
leisure  from  all  over  the  continent  It  is  a  place  where  a  court 
might  be  created,  did  any  one  vieb  to  create  it.  Ko  President 
has  made  the  attempt ;  and  as  the  earlier  career  of  the  chief 
magistrate  and  his  wife  has  seldom  qualified  them  to  lead  the 
world  of  fashion,  none  is  likely  to  make  it.  However,  the  action 
of  the  wife  of  President  Hayes,  an  estimable  and  energetic'  lady, 
whose  ardent  advocacy  of  tem]ieiance  caused  the  formation  of  u 
great  many  total  abstinence  societips,  called  by  her  name  (Lucy 
Webb),  showed  that  there  may  be  fields  in  which  a  President's 
consort  can  turn  her  exalted  posiUon  to  good  account^  while  of 
oourse  such  graces  or  charms  as  she  possesses  will  tend  to  increase 
his  popularity. 

To  a  European  observer,  weary  of  the  slavish  obsequiousuess 
and  lip-deep  adulation  with  which  the  members  of  reigning 
families  are  treated  on  the  eastorn  aide  of  the  Atlantic,  fawned 
on  in  public  and  carped  at  in  private,  the  social  ralations  of  an 
American  Fi-esident  to  his  people  are  eminently  refreshing. 
There  is  a  great  respect  for  the  oEBce,  and  a  coiTeaponding 
respect  for  the  man  as  the  holder  of  the  office,  if  he  has  done 
nothing  to  degrade  it.  There  is  no  servility,  no  fictitious  self- 
abasement  on  the  part  of  the  citizens,  but  a  simple  and  hearty 
deference  to  one  who  represents  the  majesty  of  the  nation,  the 
sort  of  respect  which  the  proudest  Boman  paid  to  the  consulship, 
even  if  th'e  particular  consul  was,  like  Cicero,  a  "new  man." 
The  curiosity  of  the  visitors  who  throng  the  'Whit«  House  on 
reception  days  is  sometimes  too  famiUar ;  but  this  fault  tends  to 
disappear,  and  Fresidenta  have  now  more  reason  to  complain  of 
the  persecutions  they  endure  from  an  Incessantly  observant 
journalism.  After  oscillating  between  the  ceremonious  state  of 
George  Washington,  who  drove  to  open  Congress  in  his  coach 
.and  six,  widi  outriders  and  footmen  in  livery,  and  the  osten- 
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tations  plainneBB  of  Oituan  Jeffenoo,  who  roda  up  alono  and 
hitolied  Uk  hone  to  the  post  at  the  gate,  the  FMeident  has 
settled  dovn  into  an  attitude  betveea  that  of  the  m&jat  of  a 
great  English  town  on  a  public  ocoasioii,  and  that  of  a  European 
oabinet  minister  m  a  poUtical  tonr.  He  is  folloired  about  and 
f4ted,  and  in  tirtxj  way  treated  as  the  first  man  in  the  company ; 
but  the  spirit  of  equiJity  which  rules  the  country  has  sunk  too 
deep  into  every  American  nature  for  him'  to  expect  to  bs 
addressed  witJi  bated  breath  and  whiaparing  reverence.  He  has 
no  military  guard,  no  chamlierlainB  or  grooms-in-waiting;  his 
everyday  life  ia  dmple ;  his  wife  aijoys  [vecedenoe  over  all 
other  ladies,  but  is  visited  and  received  just  like  other  ladies ; 
he  is  Eurroonded  by  no  such  pomp  and  enforces  no  such  etiquette 
as  that  which  beloags  to  the  goveniorB  even  of  Becond-claiB 
English  colonies,  not  to  speak  cd   the  viceroys  at  India  and 


It  begins  to  be  remarked  in  Europe  thst  monarchy,  which 
nsed  to  be  deemed  politacall/  dangerous  but  socially  useful,  has 
BOW,  since  its  daws  have  been  cat,  become  politiadly  valuably 
but  fd  more  doubtful  social  utility.  In  the  United  States  the 
most  suspicious  democrat — and  there  are  democrats  who  com- 
jdaia  that  the  office  of  President  is  too  monarchical — cannot 
aocuse  the  chief  magistracy  of  having  tended  to  form  a  court, 
much  less  to  create  those  evils  which  thrive  in  the  atmosphere  of 
European  courts.  No  President  dare  violate  social  decorum  as 
Eanq)ean  sovereigns  have  so  often  done.  If  he  did,  he  ^uld  bs 
tiie  fint  to  suffer.  ' 
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WHT   ORKAT   UXS   AKI   NOT   CH08XN   PaBSIDXNTS 

EUBOTKAMS  often  aak,  and  Americana  do  not  always  explain, 
how  it  happens  that  this  great  office,  the  greatest  in  the  world, 
imleM  we  except  the  Papacy,  to  which  any  man  can  rise  Vj  his 
own  merits^  is  not  more  frequently  filled  by  great  and  strildng 
meet  In  Amsrica,  which  is  beyond  all  oUier  countries  tha 
country  of  a  "career  open  to  talents,"  a  country,  moreover,  in 
which  political  life  is  unusoally  keen  sod  political  ambition 
widely  diffused,  it  might  be  e^>ected  that  the  highest  place 
wonld  always  be  won  by  a  man  of  brilliant  gifts.  But  since  the 
heroes  of  the  Berolutiim  died  out  with  Jefferson  and  Adanu  and 
Madison  some  sixty  yeuv  ago,  no  person  except  General  Grant 
has  reached  the  chair  whose  name  would  haTe  been  remembered 
had  he  not  been  Fresidant,  and  no  President  except  Alvaham 
Lincoln  has  displayed  rare  or  striking  qualities  in  tiie  chair. 
VTho  now  knows  or  cares  to  know  anything  about  the  personality 
of  James  K  Polk  or  Franklin  Fierce  I  The  only  thing  remark- 
able about  them  is  that  being  so  commonplace  they  should  have 
climbed  so  high. 

Several  reasons  may  be  suggested  for  the  &ct  which  Ameri- 
cans are  themselTes  the  first  to  admiL 

One  is  that  the  proportion  of  first-rate  ability  drawn  into 
politics  is  smaller  in  America  than  in  most  European  countries. 
This  is'  a  phenomenon  whose  causes  qtust  be  elucidated  later : 
in  tiia  meantime  it  is  enough  to  say  diat  in  EVance  and  Italy, 
where  haU-Eerolutionary  conditions  hare  iciade  public  life  excit- 
ing and  accessible;  in  Germany,  where  an  admirably-organized 
civil  service  cultivates  and  develops  statecraft  with  unusual  sno- 
eees;  in  England,  where  many  persons  of  wealth  and  leisure 
seek  to  enter  the  political,  arena,  while  burning  questions  touch 
the  interests  of  all  elasBea  and  make  men  eager  obeervets  of  the 
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mmbtbuite,  U(«  total  qiuntity  td  talent  devoted  to  pu-luunenter; 
or  admiiUBtE&tiTC  irork  ia  Eu*  Urger,  relatively  to  the  populaticm, 
than  in  America,  where  much  of  tlie  beat  ability,  both  foe 
thon^t  and  bx  action,  for  plaoniag  and  for  ezeoutiiig,  nuhea 
i&to  a  fidd  which  ia  comparataTely  narrow  in  Enrope,  the  buai- 
neaa  of 'devsloping  the  niatorial  naoureea  of  tiie  country. 

Another  is  that  the  metitoda  and  halnta  of  Congresa,  and 
indeed  ot  political  life  generally,  aeem  to  give  fewer  oppurUmitiea 
for  peraon&l  diatincticm,  fewer  modea  in  which  a  man  may  com- 
mend  himself  to  l)ia  countarymen  by  eminuit  capacity  in  thon^t, 
in  ^)eeah,  or  in  administratioB,  than  ia  the  case  in  the  free 
eow^dea  of  Europe.  This  ia  a  point  to  be  explained  in  later 
ehapt«n,  I  merely  noto  here  in  passing  what  wiU  there  be  dwelt 
on. 

A,  third  raason  ia  that  eminent  men  make  man  enemies,  and 
gm  thaM  enemies  more  assailable  points,  than  obacure  men  do. 
nwy  MW  therefore  in  so  far  le«  desirable  eandidatea.  It  is 
tne  that  &e  eminent  man  has  also  made  more  friends,  tliat  his 
name  is  more  widely  known,  and  may  be  greeted  with  loader 
chears..  Other  things  being  equal,  the  famoua  man  ia  preferable, 
fiat  other  things  never  are  equal  The  famotia  man  has  pro- 
bably attacked  some  leaders  in  his  own  party,  haa  sni^tlaated 
Qthera,  has  expressed  his  dislike  to  the  crotchet  of  some  active 
section,  has  perhaps  committed  eirors  which  are  capable  of  being 
magnified  into  offences.  No  man  stands  Iraig  befrare  tiie  pablia 
and  bearr  a  part  in  great  affairs  without  giving  opMiinga  to  cen- 
sorious  critiasm.  Fiercer  far  Uiaa  the  light  whit^  beaU  upon  a 
throne  is  the  light  which  beats  upon  a  presidential  candidate, 
searching  out  all  the  reoeases  of  hia  past  life.  Heoc^  when  the 
choice  lies  between  a  brilliant  man  and  a  safe  man,  tbe  safe  man 
is  jxvferred.  Party  feeling  stixmg  enough  to  cany  in  on  its 
ba<^  a  man  without  eonspicnona  positive  merita,  ia  not  alwayi . 
stzong  eooD^  to  jsocure  f ot^veness  for  a  man  with  positive 
faults. 

A  Europeaa  finds  that  tlua  phenomenon  needs  in  its  turn  to 
be  explained,  for  in  the  free  countries  of  Eoropa  brilliancy,  be  it 
eloquence  in  speech,  or  some  staiking  achievement  in  war  or 
administraticn,  or  the  power  tlirough  whatever  means  of  aomo- 
baw  impressing  the  popular  im^ination,  ia  what  makes  a  leader 
triumphant.  Why  ^ould  it  be  otherwiae  in  America  t  Because 
in  America  party  It^ty  and  party  orgsniation  have  been 


D.qit.zeaOvGoOt^lc 


OHAP.  nil         WHY  OBEAT  MEK  ABB  NOT  CHOSEN  TG 

hitberto  m  perfect  that  any  one  put  forwmrd  hj  the  pai^  will 
geC  the  full  party  vote  if  hia  chuuctei  b  good  And  hie  "  record," 
as  they  call  it,  onstained.  The  safe  candidate  may  not  draw 
in  quite  eo  many  votes  from  the  moderate  men  of  the  other 
side  as  the  brilliant  one  would,  but  he  will  not  lose  nearly  bo 
many  from  hia  own  ranks.  Even  tiiose  who  admit  his  medi- 
ocrity will  vote  straight  when  tike  moment  for  voting  comes. 
Beeides,  the  ordinary  Americftn  voter  doea  not  object  to  medi- 
ocrity. He  has  a  lower  conception  of  the  qoalities  requisite  to 
make  a  statesman  than  those  who  direct  public  opinion  in  Europe 
have.  He  likes  his  candidate  to  be  sensible,  vigorous,  and,  above 
all,  what  he  calls  "  magnetic,"  and  does  not  value,  because  he  sees 
no  need  for,  originality  or  'profundity,  a  fine  culture  or  a  wide 
knowledga  Candidates  are  selected  to  be  run  for  nomination 
by  knots  of  persons  who,  however  expert  as  party  tacticians,  are 
usually  comiponplace  men;  and  tiie  choice  between  tfaoee 
selected  for  nomination  is  made  by  a  very  large  body,  an 
assembly  of  over  eight  hundred  delegates  from  the  local  party 
organizations  over  the  country,  who  are  certainly  no  better  than 
ordinary  dtinna.  How  this  process  works  will  be  seen  more 
fully  when  I  oome  to  speak  of  those  Nominating  Conventions 
which  are  so  notable  a  feature  in  American  politics. 

It  must  also  be  remembered  that  the  merits  of  a  President 
are  one  tiling  and  those  of  a  candidate  another  thing.  An 
eminent  American  is  reported  to  have  said  to  friends  who  wished 
to  put  him  forward,  "  Gentlemen,  let  there  be  no  mistake.  I 
should  make  a  good  President,  but  a  very  bad  candidate."  Now 
to  a  party  it  is  more  important  that  its  nominee  should  be 
a  good  candidate  than  that  he  should  turn  out  a  good  President 
A  nearer  danger  is  a  greater  danger.  As  Saladin  says  in  Th" 
Talisman,  "  A  wild  cat  in  a  chamber  is  more  dangerous  than  n 
ViOD  in  a  distant  desert"  It  will  be  a  misfortune  to  the  party, 
as  well  aa  to  the  country,  if  the  candidate  elected  should  prove  a 
bad  President  But  it  is  a  greater  misfortune  to  the  party  that 
it  should  be  beaten  in  the  impending  election,  for  the  evil  of 
losing  national  patronage  will  have  come  four  years  sooner. 
"  B  "  (so  reason  the  leaden),  "  who  is  one  of  our  possible  candi- 
dates, may  be  an  abler  man  than  A,  who  is  the  other.  But  wo 
have  a  better  chance  of  winning  with  A  than  with  B,  while  X, 
the  candidate  of  our  opponents,  is  anyhow  no  better  than  A. 
We  must  therefore  run  A."    This  reasoning  is  all  the  mora 
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foTcihla  bec&ose  the  prerioos  career  of  thfl  poadble  cftndidates 
liaa  geneiallf  made  it  easier  to  my  who  will  sufceed  as  a  candi- 
date Ulan  who  will  succeed  as  a  Freddent ;  and  because  the 
wire-pulIaTB  with  whom  the  choice  reeta  are  better  jadges  of  the 
former  questioQ  than  of  the  latter. 

After  all,  tod,  and  this  is  a  point  mnoh  leas  obvioua  to  Euro- 
peans ibaa  to  Americana,  a  Freddent  need  not  be  a  man  of 
brilliant  intellectual  gifts.  En^hmen,  imagining  him  as  some- 
thing like  their  prime  minister,  assume  tiiat  be  ought  to  be  » 
dazdttng  orator,  able  to  sway  legislAtareB  <^  multitudes,  poB- 
sessed  also  of  the  construotiTe  powers  that  can  devise  a  great 
policy  or  frame  a  comprehensire  piece  of  legislation.  Thej  for- 
get that  the  President  does  not  sit  in  Congress,  that  he  ought 
not  to  address  meatings,  except  on  ornamental  and  (usually)  nbn- 
political  occadons,  that  he  cannot  subniit  bills  nor'  otherwise 
influence  the  action  of  the  legislature.  His  main  duties  are  to  be 
pfompt  and  firm  in  securing  the  due  execution  of  the  Inns  and 
maintaining  the  public  peace,  careful  and  upright  In  the  choice 
of  the  executive  officials  of  the  coimtiy.  Eloquence,  whose  value 
is  apt  to  be  overrated  in  all  free  countries,  imagination,  profundity 
of  thought  or  extent  of  knowledge,  are  all  in  ao  far  a  gain  to  him 
that  they  make  him  "a  bigger  man,"  and  help  him  to  gain  a  greater 
mfluence  over  the  nation,  an  influence  which,  if  he  be  a  true  patriot, 
be  may  nae  for  its  good.  But  they  are  not  necetearyfor  the  due  dis- 
charge id  ordinary  times  of  the  duties  of  his  postt  A  man  may 
lack  them  and  yet  make  an  excellent  President  Four-filtha  of 
his  WOTk  IB  the  same  in  kind  as  that  which  devolves  on  the 
chairman  of  a  commercial  company  or  the  pianager  of  a  rail- 
way, the  work  of  choodag  good  subordinates,  seeing  that  they 
attend  to  their  business,  euuI  taking  a  sound  practical  view  of 
such  administrative  questions  as  require  his  decidon.  FirmnesB, 
common  sense,  and  -  most  of  all,  honesty,  an  honesty  above  all 
suspicion  of  personal  interest,  are  the  qualities  which  the  country 
chiefly  needs  in  its  chief  magistrate. 

So  far  we  have  been  considering  personal  merits.  But  in  tho 
^election  of  a  candidate  many  coudderationa  have  to  be  regarded 
besides  personal  merits,  whether  they  be  the  merits  of  a  candi- 
date, or  of  a  poBdble  President.  The  chief  of  these  conddna- 
tions  is  thd  amount  of  support  which  can  be  secured  from 
diff'erent  States  or  from  difilerent  regions,  or,  as  the  Americans 
gay,  "sections,"  of  the  Union.     State  feeUng  and  sectional  feel- 
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lug  tre  powerful  focton  in  a  preaidontkl  election.  The  Nort.h- 
weat,  including  tlie  States  from  Ohio  to  Dakota,  ia  now  tbo 
moat  populona  r^on  of  the  Union,  and  therefore  oounta  tot 
moBt  in  an  election.  It  naturally  conceivea  that  ita  intereata 
will  be  beat  jovtected  hj  one  who  knows  them  from  birth  and 
Teaidence.  Hence  prima  fatie  a  North-western  man  makes  the 
beat  candidate.  A  large  Slate  casta  a  heavier  vote  in  the  elec- 
Uon ;  and  ever;  State  ia  of  coorae  laon  Ukel;  to  be  carried  hj 
one  of  ita  own  children  than  hy  a  stranger,  because  his  fallow- 
citizene,  while  they  feel  hanoured  by  the  choice,  gain  also  a 
subetantial  adraotage,  having  a  better  prospect  of  such  favoura 
aa  t^  administration  can  bestow.  Hences  eateris  paritmi,  a  man 
from  a  large  State  ia  preferable  as  a  candidate.  Kew  York 
casts  thirty-aiz  votes  in  the  presidential  election,  Pennsylvania 
thirty,  Ohio  twenty-three,  Illinois  twenty-two,  while  Vermont 
and  Bhode  Island  have  but -four,  Delaware,  Nevada,  and  Oregon 
only  three  votes  each.  It  is  therefore,  parties  being  usually  very 
evenly  balanced,  better  worth  whQe  to  have  an  inferior  candidate 
from  one  of.  the  hu^er  States,  who  may  carry  the  whole  weight 
of  his  State  with  him,  than  a  somewhat  superior  candidate  from 
one  of  the  smallei  States,  who  will  carry  only  three  or  four  votea. 
The  problem  is  furt&er  complicated  by  the  fact  that  some  States 
are  already  safe  for  one  or  other  party,  while  others  are  doubtfuL- 
The  Nortlk-weetem  and  New  England  States  are  most  of  them 
certain  to  go  Bepublican :  the  Southern  States  are  (at  present) 
all  of  them  certain  to  go  Democratia  It  is  more  important  to 
gratify  a  doubtful  State  than  one  ySu  have  got  already ;  and 
'  hence,  eaterii  fortius,  a  candidate  irom  a  doubtful  State,  such  as 
New  York  or  Indiana,  is  to  be  preferred. 

Other  minor  disqualifying  circumstances  require  less  explana- 
tion. A  Roman  Cktholic,  or  aq  avowed  disbeliever  in  Chria- 
tianity,  would  be  an  undesftable  candidate.  Since  the  close  of  the 
Civil  War,  any  one  who  fought,  especially  if  he  fought  with 
distinction,  in  the  Northern  army,  has  enjoyed  great  advanteges, 
for  the  soldiers  of  ihat  army,  still  numerous,  rally  to  his  name. 
The  two  elections  of  General  Grant,  who  knew  nothing  of 
Doh'tics,  and  the  fact  that  his  influence  survived  the  faults  of 
his  long  administration,  are  evidence  of  the  weight  of  this  con- 
sideration. It  influenced  the  selection  both  of  Qarfield  and  of  his 
opponent  Hancock.  Similarly  a  person  whafonght  in  the  Southern 
army  wonhl  be  a  bad  candidate,  for  he  might  alienate  the  North. 
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On  &  railTiuT'  jouraey  in  the  Far  West  in  1883  I  fell  in  vitb 
tTO  newspaper  men  frOm  the  State  of  Indiana,  who  were  taJdng 
their  holiday.  The  conTenation  turned  on  the  next  prwidentiai 
election.  They  Bpoke  hopefoU;  of  the  chances  for  aominalioa 
by  their  party  of  an  Indiana  man,  a  comparatiTely  obecon 
pOTBOn,  whoso  name  I  bad  neVer  heard.  I  expreased  some 
surprise  that  he  should  be  thought  ol  They  obeyed  that  he 
had  done  well  in  State  politics,  that  there  was  nothing  against 
him,  that  Indiana  would  work  for  him.  "But,"  I  rejoined, 
"  ought  you  not  to  hare  a  man  of  more  oommanding  character. 
There  is  Senator  A.  Everybody  tells  me  that  he  is  the  shrewd- 
est and  most  experienced  man  in  your  party,  and  tiiat  he  has  a 
perfectly  clean  record.  Why  not  run  himi"  "Why,  yes," 
they  answered,  "  that  is  all  true.  But  you  see  he  comes  from  a 
small  State,  and  we  hare  got  that  State  already.  Besides,  he 
wasn't  in  the  war.  Our  man  wask  Indiana's  vot«  ia  worth 
having,  and  if  our  man  is  run,  we  can  carry  Indiana." 

"  Surely  the  raee  is  not  to  the  swift,  nor  the  battle  to  the 
stronf^  neither  yet  bread  to  the  wise,  nor  yet  riches  to  men  of 
understanding  nor  yet  favour  to  men  of  skiM,  but  time  and 
change  happeneth  to  them  all." 

These  secondary  considerations  do  not  always  prevail  In- 
tellectual ability  and  force  of  ehaiocter  must  influence  the  choice 
of  a  candidate^  and  their  influence  is  sometimes  decisive.  They 
count  for  more  when  times  ore  so  critical  that  the  need  for  a 
strong  man  is  felt  Reformers  declare  that  their  weight  will  go 
on  increasing  as  the  disgust  of  good  citizens  with  tiie  methods  of 
professional  politicians  increases.  But  for  many  generations  past 
it  is  not  the  greatest  men  in  the  Bomon  Church  that  bare  been 
chosen  Popes,  nor  the  most  brilliant  men  in  tlie  Anglinan  Church 
that  have  been  appointed  Archbishops  of  Canterbury. 

Although  several  Presidents  have  survived  their  departure 
from  office  by  many  years,  only  one,  John  Quinoy  Adams,  has 
played  a  part  in  poUtica  after  quitting  the  White  Hoose.^  It 
may  be  that  the  ex-President  has  not  been  a  gret^  leader  be£ore 
his  accession  to  office  ;  it  may  be  that  he  does  not  care  to  exert 
himself  after  he  has  held  and  dropped  the  great  prise,  and  found 

>  J.  Q.  Aduuivu  ilactad  to  tha  Hoqm  of  BapraMntaUm  wltUn  tLn* 
j«*n  (IiHii  Ml  pruldmcr,  and  than  Iwcuot  for  MYsntsoi  jmn  tha  faulea  uxl 
formidabls  adTocate  afvhat  maf  bs  called  tha  utioiul  tbaorr  of  th*  Omitltv 
tbm^VEditit  ttw  tlsTsholdan. 
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(on«  may  safely  add)  how  little  of  a  prize  it  is.  SomettuD^ 
however,  mast  also  be  ascribed  to  other  features  of  the  politic*] 
system  of  the  eoantry.  It  is  often  hard  to  find  a  vacancy  in  Hxe 
repreeentation  of  a  given  State  through  which  to  re-enter 
Congress ;  it  is  disagreeable  to  recur  to  tie  arte  by  which  seats 
are  secured.  Past  greatness  is  nther  an  encumbrance  than  a 
help  to  reeuming  a  political  career.  -Exalted  power,  on  which 
the  unsleeping  eye  of  hostile  critics  was  fixed,  has  probably  dia- 
doeed  all  a  President's  weaknesses,  and  has  either  forced  him  to 
make  enemies  by  disobliging  adherents,  or  exposed  him  to 
censure  for  snbterrience  to  party  interests.  He  is  regarded  as 
having  had  his  day ;  he  belongs  ^already  to  the  past^  and  unless, 
like  Grant,  he  is  endeared  to  the  people  by  the  memory  of  some 
splendid  service,  he  soon  sinks  into  the  crowd  or  avoids  neglect 
by  retirement  Possibly  he  may  deserve  to  be  forgotten ;  but 
more  frequently  he  is  a  man  of  sufficient  abilitiy  and  character  to 
make  the  experience  he  has  gained  valuable  to  the  country,  could 
it  be  retained  in  a  place  whore  he  might  torn  it  to  account. 
They  managed  things  better  at  Eome  in  the  days  of  the  republic, 
gathering  into  their. Senate  all  the  tamo  and  experience  all  the 
wisdom  and  skill,  of  ^loee  who  had  ruled  and  foi^ht  as  consuls 
and  pnetoTB  at  home  and  abroad. 

"  What  shall  we  do  with  our  ex-Presidents  I "  is  a  question 
often  put  in  America,  but  never  yet  answered.  The  poeitaon  of 
a  past  chief  magistrate  is  not  a  happy  one.  He  has  been  a 
species  of  sovereign  at  hom&  He  is  received — General  Grant 
was — with  almost  royal  honours  abroad.  His  private  income 
may  be  insufficient  to  enable  him  to  live  in  ease,  yet  be  cannot 
without  loss  of  dignity,  the  country's  dignity  as  well  as  his  own, 
go  bock  to  practice  at  the  bar  or  become  pE^ner  in  a  mercantile 
firm.  If  he  tries  to  enter  the  Senate^  it  may  happen  that  there 
is  no  seat  vacant  for  his  own  State,  or  that  the  majority  in  the 
Stato  legislature  ia  against  him.  It  has  been  suggwrt«d  that  be 
might  be  given  a  seat  in  that  chamber  as  an  extra  member  ;  but 
to  this  plan  there  is  the  objection  that  it  would  give  to  the  Stat« 
from  which  he  comes  a  third  senator,  and  thus  pat  other  States 
at  a  disadvantage.  In  any  case,  however,  it  would  seem  only 
right  to  bestow  such  a  pension  as  would  relieve  him  from  the 
necessity  of  re-entering  business  ot  a  profession. 

We  may  now  answer  the  question  from  which  we  started. 

Great  men  are  not  chosen  Presidents,  firstly,  because  great  men 

VOL.  I  o 
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are  nre  in  politics ;  eeoondlf,  because  the  method  ot  choice  doM 
not  hring  them  to  the  top ;  thirdly,  becanse  they  are  no^  in 
quiet  times,  abaolutely  needed.  Subeeqoent  chapten  will,  I  bops, 
further  elucidate  the  matter.  Meantime,  I  may  obeerTe  that  tiie 
Freddente,  regarded  historically,  fall  into  three  periods,  the  second 
inferior  to  the  first,  the  third  rather  better  than  the  second. 

Down  till  tbe  eloction  of  Andrew  Jackson  in  1828,  all  the 
Fresidente  had  been  etateamen  in  the  European  sense  of  the 
word,  men  of  education,  of  administratiTe  experience,  of  a  certain 
lai^eneaa  of  view  and  dignity  of  character.  All  except  the  first 
two  had  serred  in  the  great  ofBce  of  secretary  of  state ;  all  were 
well  known  to  the  nation  from  the  part  they  had  played.  In 
the  second  period,  from  Jackson  till  the  outbreak  of  the  Civil 
War  in  1861,  the  Preddents  were  either  mere  politicians,  euch 
as  Tan  Buren,  Polk,  cxr  Buchanan,  or  else  successful  soldiers,' 
such  as  Harrison  or  Taylor,  whom  their  party  found  useful- as 
figure-heada  They  were  intellectual  pigmies  beside  the  real 
leaden  of  that  generation — Clay,  Calhoon,  and  Webster.  A 
new  aeries  begins  with  Lincoln  in  1861.  He  and  General 
Grant  his  successor,  who  cover  eizteen  years  between  them, 
belong  to  the  history  of  the  world.  The  oUier  less  distinguished 
Presidentfl  of  this  period  contrast  favourably  with  the  Folks  and 
Fierces  of  the  days  before  the  war,  but  they  are  not,  like  the 
early  Freeidente,  ^e  first  men  of  the  country.  If  we  compare 
the  nineteen  Presidents  who  have  bem  elected  to  office  since 
1789  with  the  nineteen  English  prime  ministers  of  the  same 
hundred  years,  there  are  but  six  of  the  latter,  and  at  least  eight 
of  the  former  whom  history  calls  personally  insignificant,  while 
only  WashingtoD,  Jefferson,  Lincoln,  and  Grant  can  claim  to 
belong  to  a  front  rank  represented  in  the  English  list  by  seven 
or  poasibly  eight  namea^  It  would  seem  that  the  natural  selec- 
tion of  the  English  parliamentary  system,  even  as  modified  by 
the  aristocratic  habits  of  that  country,  has  more  tendency  to 
bring  the  highest  gifts  to  the  highest  place  than  the  more 
artificial  selection  of  America. 

>  Juluoa  tlnuclf  w*i  aameUilDg  of  both  pollUcUa  Hid  Kddlsr,  >  itrong 
dimeter,  but  ■  nurow  and  uucultlTttcd  Intellect. 

*  He  AmerioL  ertnge  woold  be  (tirtber  lowemd  were  in  to  nckon  ia  the 
tmi  Vla.PcwldaDta  vho  htva  luccMded  on  the  deith  of  the  I^eeldsut.  Yet  the 
'Htigliih  iTitein  doe*  not  elwiyi  eeciue  men  penouUj  niilnent.  Addlngton, 
rercaral,  end  Lord  Ooderidi  •!•  no  better  thin  T7U1  or  fiUoKn^  which  Is  leTinf 
litth  anoiigh. 
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Thirb  u  in  the  gOTsmmeiit  of  the  United  States  no  bucIi  thing 
as  a  Cabinet  in  the  English  lenee  of  the  term.  Bat  I  lue  tlte 
term,  not  only  because  it  ia  cuzrent  in  America  to  deecribe  the 
chief  ministen  of  the  President^  but  alio  beoaose  it  calls  atten- 
tion to  the  remwhable  difference  which  exists  between  the  great 
officers  of  State  in  America  and  the  similar  officers  in  the  free 
countries  of  Europe. 

Almost  the  only  reference  in  the  Constitution  to  the  nunisters 
fA  the  President  is  tliat  contained  in  the  power  given  him  to 
"require  the  opinion  in  writing  of  the  principal  officer  in  each  of 
the  ezecatiTe  departments  upon  any  subject  relating  to  tiie 
duties  of  their  respective  offices."  All  theos  departments  hare 
been  created  by  Acts  of  Congress.  Washington  began  in  1789 
with  four  only,  at  tho  head  of  whom  were  the  following  tour 
officials  :— 

Searetairy  of  State. 

Secretuy  of  the  Treasury, 

Secretary  ot  War. 

AttorOey-OenaEaL 

In  1796  there  was  added  a  Secratary  of  the  Navy,  in  1629  a 
Postmaster-Oenera^i  in  1819  a  Secretary  of  the  Interior,  and  in 
1888  a  Seoretaiy  of  Agricultuna 

These  eight  now  mkke  up  what  is  called  the  Cabinet*    Each 

*  ^d*  poitmute-gtunl  had  tam  pierloulj  da«maa  •  labbrdinsta  In  tli« 
Tnttarj  dqiaitmcat,  lUlioiieli'Uw  offlos  wu  otfinind  by  i«t  at  CongnN  ia 
J7S4  ;  bs  b«  liMB  liieJd  to  baloDg  to  tha  otibtiWt  ibiaa'  Jiaktaa  In  182B  InTttoil 
Um  to  MUnrt  maetfaw. 
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receives  a  salary  of  $8000  dollars  (£1600).  All  are  appointed 
hj  the  Preaideat,  subject  to  the  consent  of  the  Senate  (which  ia 
practically  never  refused),  and  may  be  removed  by  the  President 
alone.  Nothing  marks  l^em  off  from  any  other  officials  vho 
might  be  placed  in  charge  of  a  department  except  that  they  are 
summoned  by  the  President  to  his  private  coundl 

Kone  of  them  can  vote  in  CongrQBS,  Art  xl  g  6  of  the  Coo- 
ititution  providing  that  "  no  person  holding  any  office  under  the 
TTnited  States  shall  be  a  member  of  either  House  during  his  con- 
tinuance in  office." 

This  restriction  was  intended  to  prevent  the  Preradent  net 
merely  from  winning  over  individual  members  of  Congress  by 
the  aUuremente  of  office,  but  also  from  making  his  miniaters 
i^enta  in  corrupting  or  unduly  influencing  the  representatives  of 
the  pe<q>le,  u  Qeorge  UL  and  his  ministers  corrupted  the 
Engl^h  Parliament,  There  ia  a  passage  in  ibe  Ftderaliit  (Letter 
xI)  which  speaks  of  "  Great  Britain,  where  so  great  a  proportion 
of  the  members  are  elected  by  so  small  a  proportion  of  the  people, 
where  the  electors  are  so  corrupted  by  the  representatives,  and 
the  representatives  so  corrupted  by  the  Grown."  The  Fathers 
of  the  Constitution  were  so  resolved  to  avert  this  latter  form  o£ 
corruption  that  they  included  in  the  Constitution  the  provision 
just  mentioned.  Its-  wisdom  has  sometimes  been  questioned. 
But  it  deserves  to  be  noticed  ^at  the  Constitution  contains 
nothing  to  prevent  ministers  from  being  present  in  either  House 
of  Congress  and  addressing  it^'  as  the  ministers  of  the  Sing  of 
Italy  or  of  the  French  President  may  do  in  either  chamber  of 
Italy  or  France.*  It  is  entirely  eflent  (m  the  subject  of  com- 
munications between  offidals  (other  than  the  President)  and  the 
representatives  of  the  people.  In  Washington's  days  ministers 
did  ocoudonally  speak  to  Congress,  but  they  soon  ceased  to  do 
so,  and  now  never  appear  before  any  body  larger  than  a  com- 
mittee. We  shall  presently  see  how  this  arrangement^  while 
seeming  to  defend  Congress  against  presidential  mtrigue,  tends 

*  In  Fsbnurr  1881  ■  oommlttaa  of  eight  Mnator*  anuiimoiulj  rvpoitoil  In 
fiTonr  of  a  plan  to  glra  tmtM  (of  ooniM  wUlrant  Uw  ilgbt  to  Voli)  In  balk  Hoiuw 
of  pongrau  to  otbisst  mtnlitan,  tber  It  Bttod  on  ilUnuU  daji  in  tli*  Bowto 
tnd  In  the  Honaa.  Ths  emnmlttM  recammwidtd  Aat  tlia  naoaaaur  modlfliatkin 
In  thatulst  ihinild  bamade,  adding  tbat  thav  had  no  donbt  of  tita  oonatltBt' 
of  tha  propoaal.    HotUag  baa  to  tu  baen  dona  to  otny  ont  thia  laport. 

'  Thg  Italian  mlnlatara  naually  an  marolian  of  ma  o  otbv  Hooaa.     Ol 
tlkaj  oanaot  Tota  aicapt  in  tha  Hooaa  to  vUeh  thay  Iiave  baan  ehoaas. 
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to  ireoken  its  legialktiTe  et&dtnej  anfl  to  tmbtrtuB  ita  relalamu 
with  th«  execntiTe. 

The  Preddent  Haa  the  unpleat  nnge  of  choice  tor  hia  minl- 
■ten.  He  nanallf  fornui  an  eatirely  nev  cabinet;  when  he  enten 
office,  STen  if  he  belong!  to  the  same  partf  as  his  predecessor. 
He  may  take,  he  Bometimea  does  tftke,  men  who  not  only  hare 
never  sat  in  Congress,  but  have  not  figured  in  politics  at  all,  who 
may  never  hare  sat  in  a  State  leg^slatare  nor  held  the  humblest 
office.  For  instance,  in  1869  Freaideut  Grant  offered  the  post 
of  secretary  of  the.  treBsuiy  to  Mr.  A.  T.  Stewart^  the  owner  of 
a  gigantic  dry  goods  warehouse  in  Sew  York,  who  had  nsTer  so 
much  as  made  a  political  speech.*  Qenerally  of  course  the  per- 
sons chosen  hare  already  made  for  themselves  a  position  of  at 
least  local  importance.  Often  they  are  those  to  whom  the  new 
President  owes  his  election,  or  to  whose  iaffueuca  with  the  party 
he  looks  for  support  in  his  policy.'  Sometimes  they  have  been 
his  most  prominent  competitors  for  the  party  nominatioiia.  Thus 
Kr.  Lincoln  in  1860  Appointed  Mr.  Seward  and  Mr.  Chase  to  be 
his  secretary  of  state  and  secretary  of  the  treasury  respectarely, 
they  being  the  two  men  who  had  eome  next  after  him  in  the 
selection  by  the  Bepublican  party  of  a  presidential  candidat& 

The  most  dignified  place  in  tiit  cabinet  is  that  of  the  Sec»> 
tary  of  State.  It  is  the  great  priie  often  bestowed  on  the  man 
to  whom  the  President  is  chiefly  indebted  for  bis  election,  or  at 
any  rate  on  one  of  the  leaders  of  the  party.  Id  early  days,  it 
was  regarded  as  the  stejming-stone  to  the  presidency,  Jeffer- 
Km,  Ibidison,  Monroe,  and  J.  Q.  Adams  h&d  all  served  as  secre- 
taries to  ffwHwig  [sesidenti.  Hie  oonduct  of  foreign  afiairs  is 
the  chief  duty  of  the  State  department :  ita  head  has  therefore  a 
larger  sti^  to  play  on  tlian  any  otlier  minister,  and  m<ne  chances 
of  fame.     His  personal  importonoe  is  all  the  greater  becaose  the 

*  n*  iwsihitMBn  ns  wtthdMiro  bnsus  H  wm  dbaorand  that  Vi.  Btovu^ 
ImIbc  anglgBd  tn  bodnau,  *w  iaallgibla  bj  itstate. 

*  la  Ht.  CbnkBd'i  oiUnet,  framed  tn  1885,  th«  tterttmij  of  rtato  had  boan 
for  dziMn  JM1»  k  Mutor,  and  neognlnd  aa  ana  of  tha  laadsn  of  hla  party  ;  tlia 
MW«t«r  of  tba  tnaaarr  «u  a  laadiBg  poUtlciaD  In  Haw  York  BUta  wha  had 
aanr  aat  bi  Oowgriai  ;  tha  aaeratary  of  war  had  baas  a  jodga  of  tha  lapnnw 
oonrt  of  Mawaehnaatta,  and  candidate  for  tha  gofononhip  tt  that  State ;  tha 
aeorataiT  of  the  narj  vaa  a  lawytr,  and  a  promlnont  poUUolas  In  Haw  Totk  ; 
the  aaeretaiy  of  the  Ititaiiar  had  aat  ta  tha  Honae  of  Bepraacntativea,  and  bad 
bean  for  ulna  jean  a  •enato' ;  tha  poatmaitW-gioucal  waa  a  lawyer  piaolifinc  in 
WaconaK  aid  a  political  leader  then  ;  tha  atlonuy.genanl  had  boan  gonmoi 
of  hla  State,  and  (for  eight  yean)  a  aanator. 
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Preedd«nt  ia  unully  bo  much  absorbed  by  qaestioiu  of  patronaf^ 
as  to  be  forced  to  leave  the  secretary'  to  his  omi  derioes.  Hence 
the  foreign  policy  of  tiie  adtniniirtjatioii  is  practically  tliat  of  the 
secretory,  ucoept  so  far  as  the  latter  is  controlled  by  the  Senate^ 
uid  eepeiDially  by  the  chaimuui  of  Ha  committee  on  Foreign 
Kelations.  The  State  department  has  also  the  charge  of  the 
great  seel  of  the  United  States,  keeps  the  arohires,  pablishes  dte 
statutes,  and*  of  course  inslTucto  and  contr<^  die  diplomatio  and 
consular  serricea.  It  is  often  said  of  the  President  that  he  is 
ruled,  or  as  the  Americans  express  it^  "run,"  by  his  secretKry; 
but  naturally  this  happens  only  when  the  secretary  is  the  stronger 
or  iaore  experienced  man,  and  in  the  same  way  it  baa  been  said 
of  Presidents  before  now  tliat  tikey  were,  lihe  sultans,  ruled  I7 
their  wives,  la  by  ttieir  boon  companions. 

Hie  Secretary  of  the  Treasury  is  minister  of  finance.  His 
function  was  of  the  utmost  importance  at  the  begiiming  of  the 
government,  when  a  national  system'  of  finance  had  to  be  buHt 
up  and  the  Federal  Government  rescued  from  its  grave  embarrasa 
menta.  Hamilton,  who  then  held  the  office,  efiected  both. 
During  the  War  of  SeceedoD,  it  became  agaiii  powerful,  owing 
to  tlie  enormous  loans  contracted  and  the  quautides  of  paper 
money  issued,  and  it  remains  so  now,  because  it  has  the  manage- 
ment (so  far  as  Congress  permits)  of  the  currency  and  the  national 
debt  The  secretary  has,  however,  by  no  means  the  same  range 
of  action  as  a  finance  minister  in  European  countries,  for  as  he 
is  excluded  from  Congress,  although  he  regularly  reports  to  it, 
he  has  nothing  directly  to  do  with  the  imposition  of  taxes,  and 
very  little  with  Hit  appropriation  of  revenue  to  the  various 
burdens  of  the  State.^ 

The  Secretary  of  the  Interior  is  hx  from  being  tlie  omni- 
present power  which  a  minister  of  the  interior  is  in  France'or 
Italy,  or  even  a  Home  Secretary  iu  England,  since  nearly  all  the 
functions  which  these  officials  discharge  belong  in  America  to 
the  State  governments  or  to  the  organs  of  local  government. 
He  is  chiefly  occupied  in  the  management  of  the  public  lands, 
■till  of  LfomMue  v^ue,  despite  the  lavish  grants  made  to  railway 
companies,  and  with  the  conduct  of  Indian  affiurs,  a  troublesome 
and  nnsatisCMtory  department,  which  has  always  been  a  reproach 

1  Btapot^  obAfia  m  Congrenlonil.Finuioa,  vbon  it  will  1w  ihoini  that  Um 
du)rm«ii  of  Uia  eommittSM  of  Wiyi  snd  Hmu  dliLDf  ApproprlaUoni  m  prio- 
il^j  ■ddlUonil  n'  '  '         "* ' 
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to  the  United  States,  uid  will  apporenUy  continue  bo  tall  th» 
Indiana  themselvee  disappear  or  beoome  ciTilized.  Patents  and 
pensions,  the  latter  a  eource  of  great  expense  and  abuse,  alw 
belong  to  hia  province. 

The  dntiea  of  the  Secretaries  of  War,  of  the  Navy,  of  Agricul- 
ture, and  of  the  Poatmaater-General  may  be  gathered  from  their 
names.  But  the  Attomey-Oeneral  is  sufficiently  different  from 
his  English  prototype  to  need  a  word  of  ezpknation.  He  is  not 
only  public  prosecutor  and  ataiiding  counsel  for  the  United 
States,  but  also  to  some  extent  what  is  colled  on  the  European 
continent  a  minister  of  justice.  He  has  a  general  oTeraight — it 
can  hardly  be  deacribed  as  a  control — of  the  Federal  judicial 
departments,  and  eapeciolly  of  the  prosecuting  officers  called  dis- 
trict attomeya,  and  ezecutire  court  officers,  allied  United  States 
marshals.  He  is  the  legal  -adviser  of  the  President  in  those 
delicate  questions,  necessarily  frequent  under  the  Constitution  of 
the  United  States,  which  arise  ss  to  the  limits  of  the  executive 
power  and  the  relations  of  Federal  to  Stato  authority,  and 
generally  in  all  legal  matters.  His  opinions  are  frequently  pub- 
lished officially,  as  a  justification  of  tho  President's  conduct,  and 
an  indication  of  the  view  which  the  executive  takes  of  its  legal 
position  and  duties  in  a  pending  matter.'  The  attorney-general 
is  alwBja  a  lawyer  of  some  position,  but  not  necessarily  in  the 
front  Tonlc  of  the  profession,  for  political  considerations  have 
much  to  do  with  determining  the  President's  choice.' 

It  will  be  observed  that  from  this  list  of  ministerial  offices 
several  are  wanting  which  exist  in  Europe.  Thus  there  ia  no 
colonial  minister,  because  no  colonies ;  no  ministor  of  education, 
because  that  depcirtment  of  business  belongs  to  the  several 
States ;  *  no  minister  of  public  worship,  because  the  United 
States  Government  has  nothing  to  do  with  any  particular  form 
of  religion ;  no  ministor  of  commerce,  because  the  activity  of  the 
Federal  Government  in  that  direction,  although  increasing,  is 
still  limited ;  no  minister  of  public  works,  because  grants  made 
for  this  purpose  come  direct  from  Congress  without  the  inter- 

*  jinothar  vtilMuw  from  ths  pnctloa  of  Engluid,  wlien  tlu  aplnioni  of  tiia 
Jaw  ol^cen  of  Um  Ootru  u«  ^w&ti  tmted  u  oanOdaiiticI. 

*  Tha  wilicitor-gsnsnl  li  k  lort  of  »tilit»Dt  to  the  Moratj,  mi  not  (u  In 
Euduid)  t,  coIlMgub 

*  Tban  vu  ttUbUilMd  twentr  jttn  Mgo  a  Bunas  of  Sdaeatlon,  attasliMl  to 
th*  dapartniant  of  tfae  TntarloT,  but  Iti  foactton  ia  only  to  colliict  and  dlffiua  In- 
bnnatlon  on  edncatlonal  anbjecti.    Thla  It  doe*  iritli  anidiijt;  and  auocaaa. 
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vendon  of  the  executiTe,  and  are  applied  as  CongresB  directs.* 
Much  of  the  Tork  whicii  iu  Europe  vould  deTolra  on  members 
of  the  adminiBtration  falls  in  Azaerica  to  committees  of  Congreso, 
especiaUf  to  committees  of  the  House  of  Kepresentatires.  Hiis 
happens  particularly  as  regards  taxation,  public  works,  and  the 
management  of  the  Territories,  for  each  of  which  matters  there 
oxiste  a  committee  in  both  Houses,  The  well-meant  attempt  of 
the  founders  of  the  Constitution  to  keep  the  legislative  and 
executive  departments  distinct  has  resulted  in  leading  the  1^i»- 
latnre  to  interfere  with  ordinary  adniinisti^tion  m,ore  directlf 
and  frequently  than  European  legislatures  are  wont  to  do.  It 
interferes  by  legislation  because  it  is  debarred  from  interfering 
by  interpellation. 

The  respective  positions  of  tlie  President  and  his  ministers 
are,  ae  has  been  already  explained,  the  reverse  of  those  which 
exist  ia  the  constitutional  monarchies  of  Europe.  There  the 
sovereign  is  irresponeible  and  tbe  minister  responsible  for  the 
acts  which  he  does  in  the  sovereign's  name.  In  America  the 
President  is  responsible  because  the  minister  is  nothing  mon 
than  his  servant,  bound  to  obey  bim,  and  independent  of  Con- 
gress. The  minister's  acts  are  therefore  legally  the  acta  of  the 
President  Nevertheless  the  minister  is  also  responsible  and 
liable  to  impeachment  for  offences  committed  in  the  discharge  of 
his  duties.*  The  question  whether  he  is,  as  in  England,  impeach- 
able for  giviiig  bad  advice  to  the  head  of  the  State  has  never 
arisen,  but  upon  the  general  theory  of  the  Constitution  it  would 
rather  seem  that  he  is  not^  unless  of  course  his  bad  counsel 
should  amount  to  a  conspiracy  with  the  President  to  commit  an 
impeachable  offence.  In  France  the  responsibility  of  the  Presi- 
dent's ministers  does  not  in  theory  exclude  the  responsibility  (rf 
the  President  himself,  although  practically  of  oourse  it  makes  a 
great  difference,  because  he,  like  the  English  Crown,  ohooaes 
ministers  supported  by  a  majority  in  the  chambers. 

'  Konar  Totad  tor  TiTu  and  liuboar  inproranumta  ii  Totad  ia  nnu  »ppn>- 
prlatad  to  nch  putlcalac  pisoe  of  neti.  Ths  vork  li  mparviMd  ij  offloan  ot 
thi  Engtnev  oorp*  of  tk«  Dnltsd  SUta  imj,  tmdw  tha  gsusiml  dlnctiaa  ot  ths 
war  departmsnt.  Public  boOdiiigi  *n  nvctsd  nndor  tb«  dlrssUoa  of  in  offlcU 
called  th*  nporWng  inliltac^  who  li  ittachsd  to  th*  tnunrr  deputntant  Tba 
dgul  MTTlw  waMho'  bimaa  li  ■  buioli  ot  Uia  nu  dapartmant,  the  ao4at  nurar 
•f  fha  IUT7  daputmant. 

*  Onljr  oaca  bu  ■  mlniatar  Lean  Impaacbad.  Ha  raalgnad  Jnit  bafora  tlM 
HMolutlon  ot  tbe  Honie  to  impauh  blm  wu  puwd,  and  k>  waa  aoqaittad  on  Uw 
gnmiid  ot  want  ot  jnriadletlDii. 
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The  poeition  of  &  calrinet  mmister  appears  to.c&rry  with  it 
iftther  leas  diEtinction  tlian  in  England.  Formerly  he  took  pre- 
cedence of  the  senators,  but  now  they  have  eatabliBhed  their 
daim  to  walk  before  him  on  pablio  occasions.  .  The  point  ia 
naturally  of  Inore  importance  as  regards  the  wires  of  the 
claimants  than  as  regardE  the  claimants  themselves. 

So  much  for  the  miniatere  taken  separately.  It  remains  to 
consider  how  an  American  Administration  works  as  a  whole,  this 
being  in  Europe,  and  particularly  in'  England,  the  most  peculiar 
and  significant  feature  of  the  oarliamantary  or  so-called  "  cabinet  " 
system. 

In  America  the  admiiiieb^tion  does  not  work  as  a  whole.  It 
i>  not  a  whol&  It  ia  a  group  of  persons,  each  individually 
dependent  on  and  answerable  to  the  Pceeident,  but  with  no  joint 
pob'cy,  no  collective  responsibility.^ 

^VhBn  the  Constitution  was  established,  and  George  Wash- 
ington chosen  first  President  under  it,  it  was  intended  that  the 
President  should  be  outside  and  above  party,  and  the  method  of 
choosing  him  by  electors  was  contrived  with  this  very  view. 
Washington  belonged  to  no  party,  nor  indeed,  though  diverging 
tendencies  were  already  manifest,  had  parties  yet  begun  to  exisL 
There  was  therefore  no  reason  why  he  should  not  select  his 
ministers  from  all  sections  of  opinion.  He  was  the  executive 
magistrate,  who  had  to  conduct  the  administration  of  the  country. 
As  he  was  responsible  to  the  nation  and  not  to  a  majority  in 
Congress,  he  was  not  bound  to  choose  persons  who  agreed  wiUi 
tha  majority  in  Congress.  As  he,  and  not  as  in  England,  the 
ministry,  was  responsible  for  executive  acts  done,  be  had  to  con- 
sider, not  the  opinions  or  associations  of  his  servants,'  but  their 
capacity  and  integrity  only.  Washington  chose  as  secretary  of 
8tat«  liioinas  Jefferson,  already  famous  as  the  chief  diafUman  of 
-the  Declaration  of  Independence,  and  as  attorney-general  another 
'  Virginian,  Edmund  Eandolph,  both  men  of  extreme  democratic 
leanings,  disposed  to  restrict  the  action  of  the  Federal  Govern- 
ment within  narrow  limits.  For  secretary  of  the  treasury  he 
selected  Alexander  Hamilton  of  New  Yorl^  and  for  secretary  of 
war  Henry  Knox  of  Massachusetts.     Hamilttm  was  by  far  the 


n  Is  the  Europeui  mom.  The  Utter  eipreHlOD  doei  not 
Mem  to  b«  Tery  old  fa  Kigluid.  ThJrtr  T*u*  <^  -people  uiuIIt  uid  "the 
ulnlitiy  "  when  the;  now  nj  "  the  lOTwnnwnt." 
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Ableat^man  amons  thoM  irho  loon  came  to  form  ths  Federalirt 
party,  the  partr  vUcli  called  for  a  atrong  execatiTc^  and  deBind 
to  Babordinato  the  Stfttoa  to  tb«  central  anilioritj.  Hs  soon 
became  reoc^mzed  aa  ite  leader.  Knox  waa  of  the  same  ynj  of 
tfiinVin^  Disseunoiu  presentl;  aroee  betireen  Jeffereon  and 
Hamilton,  ending  in  open  hostility,  bat  Washington  retained 
them  botlL  m  ministon  till  Jefferson  retired  in  1794  and  Hamil- 
toa  in  1795^  The  second  Preiident,  John  Adams,  kept  on  the 
ministers  of  his  predeoeaaor,  being  in  accord  with  their  opinions, 
f(ff  they  and  he  belonged  to  the  dot  full  grown  Fedaraliat  party. 
But  before  he  quitted  office  he  had  quarrelled  with  moat  of  them, 
having  taken  important  steps  without  tiieir  knowledge  and 
against  their  wishes.  Jefferson,  the  third  President,  was  a 
Uiorough-going  party  leader,  who  naturally  chcse  his  ministers 
from  hii  own  polidod  adherents.  As  all  subsequent  Preeidenta 
have  been  seated  by  one  or  other  party,  all  have  felt  bound  to 
appoint  a  party  cabinet  Their  party  expects  it  from  them ;  and 
they  naturally  prefer  to  be  surrounded  and  adrised  by  their  own 
friends.  • 

So  far,  an  American  cabinet  resembles  an  English  Qn& '  It  is 
composed  ezolnsiTely  of  members  of  one  party.  But  now  mark 
the  differences.  The  parliamentary  systom  of  England  and  of 
those  countries  which  like  Belgium,  Italy,  and  the  self-govemii^ 
British  ooloniest  haTO  mors  or  less  modelled  themselTes  upon 
England,  rests  on  four  principles. 

The  head  of  the  ezecutiTe  (be  he  king  or  governor)  is  irre- 
spondUe.  Responsibility  attaches  to  the  cabinet,  i.e.  to  the  body 
of  ministers  who  advise  him,  so  Ukat  if  he  errs,  it  is  throogh  their 
fault ;  they  suffer  and  ho  escapes.  The  ministers  cannot  allege, 
as  a  defence  for  any  act  of  theirs,  the  command  of  the  Crown. 
If  the  Crown  gives  them  an  order  of  which  they  disapproTe,  they 
ougbt  to  resign. 

The  ministers  sit  in  the  legislature,  practically  forming  in 
England,  as  has  been  observed  by  the  most  acuto  of  English  con- 
stitutional writers,  a  committee  of  Uie  legislature,  chosen  by  tiis 
majority  for  tiie  time  being. 

The  ministers  are  accountable  to  the  legislature,  and  mqst 
resign  office  *  as  Boon  as  they  lose  its  confidence. 

The  ministers  are  jointly  as  well  as  severally  liable  for  theii 
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acta :  i&  tlia  bUme  of  an  kct  done  hy  any  of  them  falli  on  ths 
whole  cabme^  unlen  one  of  them  chooses  to  take  it  entirely  on 
himself  and  retire  from  ofSoei     Their  responsibility  is  coHectiTci 

None  of  these  principles  holds  true  in  America.  The  Fred- 
dent  is  personally  responsible  for  his  acts,  not  indeed  to  Congress^ 
bat  to  the  people,  by  whom  he  is  chosen.  No  means  erist  of 
eoforcihg  this  responsibility,  except  by  impeachment^  but  as  his 
pover  lasts  for  four  years  only,  and  is  much  restricted,  this  is  no 
serious  evil  He  cannot  avoid  reapondbility  by  alleging  the 
advice  of  his  mimstera,  for  he  is  not  bound  to  follow  it^  and  they 
are  bonnd  to  obey  him  or  retire.  Ths  ministcn  do  not  dt  in 
Congress.  They  are  not  aocoantable  to  it^  bat  to  the  Predden^ 
their  master.  It  may  request  their  attendance  before  a  com- 
mittal aa  it  may  require  the  Attendance  of  any  other  witness^- 
but  tiiey  hare  no  opportunity  of  expounding  and  justifying'  to 
Cmgress  as  a  wlude  their  own,  or  rather  their  master's,  poUoy. 
Hence  an  adverse  vote  of  Congress  does  not  affect  their  or  his 
position.  If  they  propose  to  take  a  step,  which  requires  money, 
and  Congress  refuses  the  requidte  appropriation,  the  step  cannot 
be  taken.  But  a  dozen  votes  of  censure  will  neither  eompel 
them  to  rengn  nor  oblige  the  Preddent  to  pause  in  any  line  of 
conduct  which  is  within  his  constitutional  rights.  Tim,  how- 
ever strange  it  may  seem  to  a  European,  is  a  necessary  con- 
sequence of  the  fact  that  tite  Preddent,  and  by  consequence  his 
cabinet^  do  not  derive  their  autliority  from  C<mgreaB.  Suppose 
(aa  befel  in  1678-9)  a  Bepublican  I^eddent,  with  a  Democratic 
majtxity  in  both  Houses  of  Congress.  The  Preddent,  unless  oS 
ooarse  he  is  convinced  that  the  nation  has  changed  its  mind  since 
it  eleoted  him,  is  morally  bound  to  follow  oat  tiie  policy  which 
he  professed  aa  a  candidate,  and  which  the  majority  of  the  nation 
must  be  held  in  electing  him  to  have  approved.  That  policy  is, 
however,  opposed  to  tits  views  of  the  present  majority  of  Con- 
gress. They  are  quite  ri^t  to  check  him  as  far  as  they  can. 
He  is  quite  right  to  follow  out  his  own  views  and  prindples  in 
spte  of  them  so  &r  as  the  Constitution  and  the  fnnds  at  his  li^s- 
posal  permiL  A  deadlock  may'  foUow,  But  deadlocks  may 
hiqtpen  under  any  system,  except  that  of  an  omnipotent  sove- 
reign, bo  he  a  man  or  an  assembly,  the  risk  of  deadlocks  being 
indeed  the  price  which  a  nation  pays  for  the  safeguard  of  con- 
stitutional ehecks. 

In  this  state  of  things  one  cannot  properly  talk  of  the  cabinet 
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Apart  .from  the  Freddeat  Aji  American  adminubatioD  re- 
sembles not  BO  muclt  the  cabinets  of  England  and  France  as  the 
group  of  ministers  vho  snrround  the  Czar  or  the  Sultan,  or  irho 
executed  the  bidding  of  a  Boman  emperor  like  Oonatantine  <a 
Justinian.  Such  ministers  are  seTerally'  re^ionsible  to  their 
maateTr  and  are  seTemllj  called  in  to  counsel  him,  but  tliey  hare 
not  necessarily  any  relations  with  one  another,  nor  any  duty  of 
collective  action.  So  while  the  President  commits  ea^  depart- 
ment to  the  minister  whom  the  law  proridea,  and  may  if  he 
chooses  leave  it  altogether  to  tliat  minister,  the  executive  acta 
done  are  his  own  acts,  by  which  t^e  country  will  judge  him ; 
and  still  more  is  his  policy  as  a  whole  his  own  policy,  and  not 
the  policy  of  his  ministers  taken  tc^ether,  *The  ministen  meet 
in  council,  but  hare  comparatively  little  to  settle  when  they  meet^ 
since  they  have  no  parliamentary  tactics  to  contrive,  no  bills  to 
prepare,  few  problems  of  foreign  policy  to  discuss.  They  are  not  a 
government, as  Europeans  nndentand  the  term;  they  are  agronpof 
heads  of  department^  whose  chief,  though  he  usually  consults  them 
separately,  is  also  glad  to  bring  together  in  one  room  for  a  talk 
about  politics.  A  significant  illustration  of  the  contrast  between  the 
English  and  American  systems  may  be  found  in  the  fact  that  whereas 
an  English  Hug  never  now  sits  in  his  own  cabinet,^  because  if  he 
did  he  would  be  deemed  accountable  for  ite  decisions,  an  Americui 
President  always  does,  because  he  is  accountable,  and  really  needs 
advice  to  help  him,  not  to  shield  him.* 

The  so-called  cabinet  is  unknown  to  the  statutes  as  well  as  to 
the  Constitution  ol  the  United  States.  So  is  the  English  cabinet 
Qnkuown  to  the  law.  of  England.  But  then  the  y.nglinh  cabinet 
is  a  part^  is,  in  fact^  a  committee,  though  no  doubt  an  informal 
committee,  of  a  body  as  old  as  Parliament  itself,  the  Privy 
Council,  or  Curia  Begis.  Of  the  ancient  institutions  of  England 
which  reappear  in  the  Constitution  of  the  United  States,  the 
Privy  Council  is  not  one.*    It  may  have  seemed  to  the  Conveo* 


*  Aaotlur  Qlnitntlon  of  the  oonbtut  mar  t>*  fDQud  In  the  bat  thmt  whtn  Hm 
bod  of  ona  of  tha  algbt  dapaitmanta  la  abuBt  from  WaaUiigloii  tha  imdar  laan- 
tarrof  thadapartanaat  iaoftan  aiked  to  npUoa  him  In  tha  oiblnat  oonnoll. 

*  A  piirr  ooonctl  howgrci  tppnn  In  tha  original  ConaUtaUon  «f  Oalawsia 


(fiatpvt,  Chaptai  ZZZTB.) 
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Haa  of  1787  to  be  alread]'  obsolete.  Even  in  Eugl&nd  it  was 
tben  aJxtftdj  a  belated  sufviral  from  tm  earlier  order  of  thinga, 
snd  now  it  lives  on  only  in  its  committees,  three  of  which,  the 
Board  of  Trade,  the  Education  department^  and  the  Agricultura] 
department^  seire  as  branches  of  the  administration,  one,  the 
Judicial  Committee,  is  a  law  courts  and  one,  the  Cabinet,  is  the 
virtual  executiTe  of  the  nation.  The  framers  oi  the  American 
Constitution  saw  its  nnsnitability  to  their  conditions.  It  was 
nominated,  while  with  them  a  council  must  have  been  elective. 
Ita  only  effect  would  hare  been  to  control  the  President,  but  for 
domestic  adminiattatjon  control  is  scarcely  needed,  because  the 
President  has  only  to  execute  the  laws,  while  in  foreign  afiairs 
Mid  appcontments  the  Senate  controls  him  already.  A  tJiird 
body,  oTer  and  above  the  two  Bouses  of  Congress,  was  in  fact 
superfluous.  The  Senate  may  appear  in  some  points  to  resemble 
the  English  Privy  Council  of  the  eeventeenth  century,  because  it 
advises  the  executive;  but  there  is  all  the  difference  in  the 
world  between  being  advised  by  those  whom  yoB  have  yourself, 
chosen  and  those  whom  election  by  others  forces  upon  yon.  So 
it  happens  that  the  relations  of  the  Senate  and  the  President  are 
seldom  cordial,  much  less  confidential,  even  when  he  and  the 
majority, of  the  Senate  belong  to  the  eajne  party,  because  the 
Senate  and  tlie  President  are  rival  powers  jealous  of  one 
aoothec 
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Thb  National  LegulAturs  of  the  United  StatM^  called  Congnaa, 
coTuktfl  of  tvo  bcxlieB,  ■nfficientlj  diagiinilar  in  composition, 
powers,  and  character  to  reqnire  a  eeparete  description.  Their 
respectiTe  functioitB  bear  lOins  resemblance  to  those  of  ihe  two 
Houses  of  the  English  Parliament,  which  had  before  1787  sug- 
gested the  creation  of  a  double-chambered  legislature  in  all  but 
Uiree  of  the  original  thirteen  States  of  the  Confederation.  Yet 
tfxe  differenoea  between  the  Senate  and  the  British  House  of 
Lords,  and  in  a  leaa  degree  between  the  House  of  Kepresenta- 
tires  and  the  British  House  of  Commons,  are  so  considerable 
that  the  English  reader-  must  be  caatioued  against  appljong  his 
English  standards  to  the  examination  of  the  American  system.! 

The  Senate  consists  of  two  persons  from  each  State,  who  must 
be  inhabitants  of  that  State,  and  at  least  thirty  years  of  age. 
They  are  elected  by  the  legislature  of  their  State  for  six  years, 
and  are  re-eligible.  One-third  retire  erery  two  years,  so  that 
tike  whole  body  ia  renewed  in  a  period  of  six  years,  the  old 
membera  being  thus  at  any  given  moment  twice  as  numerous  as 
the  new  members  elected  within  die  last  two  years.  As  there 
are  now  forty-two  States,  the  nomber  of  senators,  originally 
twenty-six,  is  now  eighty-foor.*  This  great  and  unforeseen  aug- 
mentation  mnst  be  braroe  in  mind  when  considering  the  purposes 
for  which  the  Senate  was  created,  for  some  of  which  a  small 
body  is  fitter  than  a  large  one.  As  there  remain  only  fire 
Territories*  which  can  be  formed  into  Statel^  the  nomber  of 


'  &M  not*  I  to  pigB  48. 

'  I  tvckon  ia  nslther  tha  Indiui  ttallorf,  vhieh  Uh  wait  of  Aruuuu,  nor 
AUtki,  Imcvim  tfafu  dlrtrict*  in  not  lllcd;  within  ta  Mdgnable  tims  to  MsUtn 
>  drilind  popnlktlon  anoli  u  would  uitiU«  them  to  b*  tiiimid  Into  Stato. 
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unaton  will  not  (unlesa,  indeed,  existing  Statea  are  divided,  or 
more  than  one  State  created  oat  of  some  of  the  Teiritoriea)  liae 
beyond  ninety-four.  Thia  is  of  conne  much  below  the  present 
nominal  Btrength  of  the  English  House  of  Lords'  (about  560), 
and  below  that  of  the  French  Senate  (300),  and  the  Pnissiati 
Henmbana  (432).  No  senator  can  h<^  any  office  under  tiie 
United  States.  The  Vice-President  of  the  Union  is  ms  c^fiao 
l^eddent  of  Ute  Senate,  but  has  no  vote,  except  a  casting  vote 
when  the  numbers  are  equaUy  dirided.  Failing  him  (if,  for 
instance,  he  dies,  or  falls  sick,  ot  sacceedfl  to  tiie  preddenoy),  the 
Senate  chooses  one  of  itfl  number  to  be  president  pro  tanpore. 
His  authority  in  qoestions  of  order  is  very  limited,  the  decision 
of  such  questions  being  held  to  belong  to  the  Senate  itaell' 

The  fonctioQS  of  ihe  Senate  fall  into  three  classes — legisla- 
tive, executiYe,  and  judicial'  Its  legislative  function  is  to  pass, 
along  with  the  House  of  Eepresentatives,  bills  which  becoiqe  Acts 
of  Congress  on  the  assent  of  the  President,  or  even  without  his 
consent  it  passed  a  second  time  by  a  two -thirds  majority  of 
each  House,  after  he  has  returned'them  for  reconsideration.  Its 
executive  functions  .  are : — (a)  To  approve  or  disapprove  the 
President's  __  nominations  of  Federal  officers,  including  judges, 
ministers  of  stUe.  and  ambassadors,  (p)  To  approve,  by  a 
majority  of  two-titirds  of  tlRiee  present,  td  treaties  made  by  the 
PresideDt — is.  if  lees  tJtan  two-thirds  approve,  the  treaty  falls  to 
the  ground.  Its  judicial  function  is  to  sit  as  a  court  for  the 
Irial  of  impeachments  preferred  by  the  House  of  Bepresentatives. 

The  most  conspicuous,  and  what  was  at  one  time  deemed  the 
moflt  important  feature  of  Ihe  Senate,  is  that-  it  represents  the 
several  States  of  the  Union  as  separate  commonwealths,  and  is 
thus  an  essential  part  of  the  Fedenl  schema  Every  State,  be  it 
as  great  as  Kew  York  or  as   small  as  Delaware,    sends  two 

'  At  thi  uoBidoD  of  Qows*  m.  tha   Hont6  of  Lordj  nnmbned  wij  174 


*  nu  poran  of  tlw  Lord  QuaeaSar  u  Bpwkar  of  tlia  Bn^lik  Sav>»  tf 
Lnid*  m  maah  nurowor  thw  (boM  of  tbs  Spuker  In  th«  Hooae  of  Commoni. 
It  liinntbvotiM  Uut  MtheTioa-Pntidaut  it  not  ohoHn  b;  th«  Buata,  but  1*7 
tlM  pMpla,  and  b  not  itrlotlj  ipaaUog  »  raambar  of  the  Seiuto,  ki  tlw  Lord 
ChuoiUar  ii  sot  bLomu  to  pMtId*  b;  tlie  Hdum  of  Lordi,  Init  by  tha  KirDdgn, 
ud  Is  not  naa*Mttilr  •  pas.  llila,  howarar,  Mama  to  b*  nuraly  >  oohiddauHi, 
■ad  not  th«  Tiralt  of  ■  tIjJi  to  bnltaie  Engtuid. 

■  To  KTtU  pioiunir,  I  do  not  ^va  In  tha  toit  all  tha  drtnili  of  th*  oowtlta- 
tlonal  pomn  uid  dntlai  of  tba  Hanaaa  of  Congnaa ;  that  will  ba  fonnd  in  Um 
taxt  of  tha  Oonatltntitm  piintad  in  tha  Appendix, 
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ttmtban,  no  mora  and  no  leea.^  Thia  urangement  mu  long 
reeuted  by  tlie  delegates  of  the  larger  States  in  the-  Conrentioa 
of  1787,  and  nltmutely  adopted  because  Dothing  leaa  VOuU 
reassure  the  Emaller  States,  who  feared  to  be  overborne  by  Uie 
larger.  It  is  now  the  provision  of  the  Constitution  moat  diffionlk 
to  change,  for  "  no  State  can  be  deprived  of  its  equal  suffrage  in 
the  Senate  vithout  ite  oonsentt"  a  consent  most  unlikely  to  be 
given.  There  has  never,  in  point  ai  fact,  been  any  division  of 
interests  or  consequent  contests  betveen  the  great  States  and  the 
small  ones.'  But  the  provisioa  for  the  aqaal  representation  of 
all  States  had  the  important  result  of  making  the  slave-holding 
party,  during  the  thirty  years  which  preceded  the  Civil  War, 
eager  to  extend  the  area  of  slavery  in  order  that  by  creatii^ 
new  Slave  States  they  might  maintain  at  least  an  equality  in 
the  Senate,  and  thereby  prevent  any  legislation  hostile  to 
slavery. 

The  plan  of  giving  representatdves  to  the  States  as  common- 
wealths has  had  several  useful  results.  It  has  i^ovided  a  basis 
for  the  Senate  unlike  that  on  which  the  other  House  of  Congress 
is  chosen.  Every  nation  which  hsa  formed  a  legislature  with 
two  houses  has  experienced  the  difficulty  of  devising  methods  of 
choice  sufficiently  different  to  give  a  dia^ct  character  to  each 
house.  Italy  has  a  Senate  composed  of  persons  nominated  by 
the  Crown.  The  Prussian  House  of  Lords  is  partJy  nominated, 
partly  hereditary,  partly  elective.  The  Spanish  senators  are 
partly  hereditary,  partly  official,  partly  elective.  In  the  Germanic 
Empire,  the  Federal  Council  consiats  of  delegates  of',  the  several 
kingdoms  and  principalities.  France  appoints  her  ^enatwa  by 
indirect  election.  In  England  tlte  members  of  the  House  of 
Lords  now  sit  by  hereditary  right ;  and  those  who  propose  to 
reconstruct  that  ancient  body  are  at  their  wita'  end  to  discover 
some  plan  by  which  it  may  be  strengthened,  and  made  pracdcally 

>  Vuw  Tatk  li  twic*  u  Urgi  h  Scotluid,  ud  u  popnlooi  u  Soatlud,  Hortb- 
■mberland,  and  Dnriiam  Ukn  higatbv.  D*U«an  li  a  IlKl*  RiuJlac  tlua 
Hortalk,  vHh  ■boat  tlM  popnlatiOD  of  BedCgnUhin.  It  to  tharafora  u  if  Btd. 
ttriabin  lud  tu  on*  Hoiua  ol  ■  Brltiiih  ItgUUtora  u  mneli  walgkt  u  ill  BeotUnd 
lag»tli«r  with  NoithumbarUnd  ukd  Dtu-buu,  ■  utata  of  thing!  not  ray  oonform. 
able  to  dcmoeratlB  thoory.  Nand>  hu  ninr  m  popnlatkni  abont  aqnal  to  that  «f 
CkithnsH  (10,000),  but  to  ai  powarfol  In  tha  Senata  ai  Xew  Turk.  Thto  Stat^ 
irhich  oon^ati  af  tmmt-oat  mining  caapa,  to  raallf  a  aart  of  lottan  bontsgh  fill 
and  eontroQad  bj  tba  gnat  "  dlTBT  man. " 

■  Hamilton  pareciTad  that  thto  would  b«  ao  ;  mb  bia  mnaika  In  tha  ■>-nTHfi- 
tiooal  CniiTautlau  of  N«w  Ycrk  In  1788.— EUlot'a  Dtbattt,  f.  fU.    . 
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useful,  Tithout  euch  a  direct  election  as  that  bj  which  members 
are  choeeo  to  the  House  of  Commons.*  The  American  plan, 
which  is  older  than  any  of  those  in  tim  on  the  European  con- 
tinent, is  also  better,  beoanse  it  is  not  only  simple,  but  natural, 
{.a  grounded  on  and  consonant  with  the  politiod  conditions  of 
America.  It  prodnces  a  body  which  is  both  strong  in  iteelf  and 
different  in  its  coUectiTe  chaiacter  from  the  more  popular  honse. 

It  also  constitutes,  as  Hamilton  anticipated,  a  link  between 
the  State  Governments  and  the  National  GoTemment  It  is  a 
port  of  the  latter,  but  ita  members  derive  their  title  to  sit  in  it 
&om  their  choice  by  State  legislatures.  In  one  respect  this  con- 
nection is  no  unmixed  benefit^  for  it  bas  helped  to  make  the 
national  parties  powerful,  and  their  strife  intense,  in  these  last- 
named  bodiesL  Every  vote  in  the  Senate  is  so  important  to  the 
great  parties  that  they  are  forced  to  struggle  for  ascendency 
in  each  of  the  State  legislatures  by  whom  the  senators  are 
elected.  -  The  method  of  choice  in  these  bodies  was  formerly  left 
to  be  fixed  by  die  laws  of  each  State,  but  as  this  gave  rise  to 
much  uncertainty  and  intrigue,  a  Federal  statute  was  passed  in 
1866  providing  that  each  House  of  a  State  legislature  shall 
first  vote  separately  for  the  election  of  a  Federal  senator,  and 
that  if  the  choice  of  both  Houses  shall  not  fall  on  the  same  person, 
both  Houses  in  jointmeeting  shall  proceed  to  a  joint  vote,  a  najority 
of  each  House  being  present  Even  under  this  arrangement,  a 
senatorial  election  often  leads  to  long  and  tntter  strugg'ies ;  the 
minority  endeavouring  to  prevent  a  choice,  aijd  so  keep  the  seat 
vacant  Quite  recently  in  DUnois,  Indiana,  and  New  Jersey,  the 
legislatures  fought  for  months  together  over  the  election  ot  a 
senator. 

The  method  of  chooong  the  Senate  by  indirect  election  has 
«ccited  the  admiration  of  foreign  critics,  who  have  found  in  it  a 
sole  and  sufficient  cause  of  tbe  ezceUence  of  the  Senate  ss  a 
legislative  and  executive  authority.  I  shall  presently  inquire 
whether  the  critics  are  right  Meantime  it  is  worth  observing 
tiiat  the  election  of  senators  has  in  substance  almost  ceased  to  be 
indirect  They  are  still  nominally  chosen,  as  under  the  letter  of 
the  Constitution  they  most  be  chosen,  by  the  State  legislatures. 

>  tJbda:  •  reoent  lUtnte,  tiro  penoni  ms;  bs  qtpolntod  by  tb«  Cron  to  itt 
In  tba  Boon  of  Lordi  m  Lordi  ol  AppMl,  with  Out  dignity  of  btron  for  lit*. 
Tti*  Bootch  and  Iriili  paan  aajoy  heredituy  peangea,  bnt  m  altettd  to  tit  in  thn 
EoiH  al  Lotdi,  th*  lattw  for  Ufa,  th*  forma  foi  Mch  parlUnwnt. 

VOL  (  II 
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The  State  leguUtnre  mtaia,  of  courae,  the  party  for  the  tima 
dominaat.  irhieh  holds  a  party  meeting  (caticua)  and  decides  on 
the  candidate,  irho  is  thereupon  elected,  the  party  going  solid 
far  whomaoeTer  tlie  majority .  haa  approved.  Now  the  deter- 
mination of  the  caucus  has  very  often  been  arranged  before- 
hand by  the  party-manageT&  Sometimea  when  a  Tacancy  in  a 
senatorsfaip  approaches  the  aapironla  for  it  pat  themselves  before 
tlie  people  of  Uie  State.  Their  names  are  diacuased  at  the  State 
party  conrentioa  held  for  the  nomination  of  party  candidates  for 
State,  offices,  and  a  Tote  in  that  conveDtion  decides  who  shall  be 
tlie  party  nominee  for  the  oenatonhipL  This  vote  binds  the 
party  witiun  and  without  the  State  l^ialature,  and  at  the  election 
of  members  for  the  State  le^lature^  which  immediately  pre- 
cedes the  oocarrence  of  the  senatorial  vacancy,  candidates  for 
Beats  in  that  legiskture  are  frequently  expected  to  declare  for 
which  aspirant  to  the  eenatorship  they  will,  if  elected,  give  their 
votee.^  Sometimea  the  aspirant,  who  is  of  coarse  a  leading 
State  politician,  goes  oa  the  etump  in  the  interest  of  those 
candidates  for  the  legislature  who  are  prepared  to  support  him, 
and  nrgee  his  own  claims  while  urging  theirs,'  I  do  not  say 
that  things  have,  in  most  states,  gone  so  far  as  to  make  the  choice 
by  the  legislature  of  some  particular  person  as  senator  a  forgone 
conclusion  when  the  legislnture  has  been  elected.  Circomstonces 
may  change;  compromises  may  be  necessary;  still,  it  is  now 
generally  true  that  a  greatly  reduced  freedom  of  choice 
remains  with  the  legislature.  The  people,  or  rather  those  wire- 
puUen  who  manage  the  people  and  act  in  their  name,  bare 
practically  settled  the  matter  at  the  election  of  the  State 
legislature.  So  hard  is  it  to  make  any  scheme  of  indirect 
electi<»i  WOTk  according  to  its  original  design ;  so  hard,  is  it  to 
keep  even  a  written  and  rigid  constitution  from  bend'ng  and 
warping  under  the  actoal  forces  of  politics.* 

■  Th6  CooiUtnUan  of  ths  BUt«  of  Nsbruki  (1S7E]  illowi  ths  elscton  in 
ToUng  tai  Eiambtn  of  the  SU1«  legislators  ta  "  sipnsi  bj  ballot  tbelr  prehrsnu 
for  MDM  parson  tor  the  ofDcs  of  0,8.  sanator.  H«  Totw  cut  tor  racb  cniididatM 
wktU  bt  euiTMMd  ud  laturned  io  the  hido  rasnaar  u  tor  State  offlcen."  This 
b  an  attampt  to  aTsda  and  bj  a  aide  wind  defeat  the  pnTidaa  of  tba  Feilvral 
OonatttBUon  wUoh  vetti  the  choia  In  the  legtaUtore. 

■  Thla  happmed  ncantlf  In  Mahraika,  ud  smth)  to  ba  not  nneamiuoD.  "n* 
1^001  itniajs  of  Mr.  Donelaa  and  Ur.  Lincoln  for  the  Illluob  aeiulocshlp  In 
1S68  waa  oondostad  la  a  attunp  canipalgu. 

*  A  pnpoaal  reoeotlj  Diada  to  aniaid  tlu  Federal  Conitltntlon  bj  taking  the 
electioo  of  aanalor*  awajr  &oui  the  IsgJ^Mnrea  in  oMer  to  Teat  It  in  Uw  people  of 
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Memben  of  the  Senato  vote  as.  individuals,  that  is  to  u,j,  the 
Tot«  a  Benator  giree  is  his  own  and  not  that  of  his  State.  It 
mw  otJierwise  in  the  Gongreas  of  the  old  Confederation  before 
17B9;  it  ij)  otherwise  in  the  present  Federal  Council  of  the 
German  Empire,  in  which  each  State  votes  as  a  whole,  though 
the  number  of  her  votes  is  proportioned  to  her  population. 
Accordingly,  in  the  American  Senate,  the  two  senators  from  a 
State  may  belong  to  opposite  parties ;  and  this  often  happens  in 
the  case  of  senators  from  States  in  which  the  two  great  parties 
are  pretty  equally  balanced,  and  the  majority  oscillates  between 
them.'  Suppose  Ohio  to  have  to  elect  a  senator  in  18S6.  The 
Democrats  have  a  majority  in  the  State  legislature ;  and  a 
Democrat  is  therefore  chosen  senator.  In  1888  the  other  Ohio 
senatorship  falls  vacant      But  by  this  time  the  balance  of  parties 

«Beli  SUta  I>  approved  tij  tarat  Jndlcioni  publlcirta,  who  tUnk  that  bad  caudldato 
will  han  Imi  chaiiea  witb  the  partf  at  laige  and  the  people  thaa  the;  now  hava 
In  bodlta  apt  to  be  controlled  bj  a  knot  of  part;  managers.  A  nomiuatiDn  made 
for  a  popular  election  will  at  least  ha  made  pnbliclj,  wherwu  now  a  noroinatioD 
tor  an  election  bj  a  lefflalatBre  ma;  be  made  eeeretlj.  I  rabjoin  the  form  which 
thia  ptopoaal  to(^  hi  1881  ai  a  epeoimen  ol  the  farm  )n  which  amandmanta  to  the 
Conitltntlon  maj  be  aabmitted  to  O 


Mtli  ConsTM,  '"  ''™  Hocii  or  lUninnntaTiTn, 

Ird  SeeUon.  81^  January  1881. 

Bead  twloe,  raremd  to  the  Commit^  on  the  Jadfclarj,  and  oidered  to  be 

Mr.  Waavar  Introdnoed  the  following  Joint  reeolntloD  :— 
Jom  Bbk)ldtioh 
Propoelng  an  nmendment  to  the  ConitltutioD  of  the  United  Btatai,  provtiltng  lot 
the  election  of  Senelora  by  rota  of  the  people. 

Retolvtd  iy  th4  Smalt  and  Naim  of  R^ramtati-eu  af  Of  Unlled  Stata  ^ 
Anerica  in  Conffrtsa  auembUd  {ivo-tkirdt  qf  eacX  Noiat  coRCUTrittg  tAereu*), 
That  the  following  Ib  hereby  propoaed  u  an  amendment  tO  the  Conetltntion  of 
the  Unltsd  Btatai,  and  when  ratfBed  by  the  Leglalatujea  of  thiee-fonrthi  of  the 
leTeral  Stataa,  ahill  be  ralld  to  all  intenta  and  purpoaca  aa  a  part  of  the  CoE- 

ArtidK— 

rhat  ao  much  of  aectlon  tbhd,  article  first,  of  the  Conatitution  ot  the  United 
3Utas  aa  pcoridee  that  the  Senaton  ot  the  United  BUtes  shall  be  cliaean  by  the 
LeglBlatnras  theraot  shall  be  Bmaod«l  so  that  the  samo  ihall  read  as  follows  : — 

"The  Senate  of  the  United  States  ehall  be  composHl  of  two  SaDatora  bom 
each  Stat<s  to  be  choeen  by  the  vote  of  the  qualified  elector*  in  aatd  State* 
reapectlTely,  and  at  such  time  aa  shall  be  determined  by  Act  ot  Congraas." 

Similar  proposata  hara  been  repeatedly  made  in  subeequent  Congreoees,  bat 
nerer  acoepted  by  either  House. 

'  It  was  arranged  from  the  beginning  of  the  Fedenl  OoTemnient  that  the  two 
senatoTihipe  from  the  aama  Btata  ihonld  narer  be  recant  at  the  nma  time. 
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in  Ohio  has  ehifted.  The  Eepablicans  control  the  legUlatare ;  a 
B«puMic&n  senator  is  therefore  ohoeen,  and  goes  to  Washington 
to  vote  a^lnst  his  Domocratio  colleague.  This  fact  has  lai^ly 
contributed  to  render  the  senators  independent  of  the  State 
legislatures,  for  as  these  latter  bodies  tat  for  short  terms  (the 
larger  of  the  tiro  houses  usually  for  two  years  only),  a  senator 
has  during  the  greater  part  of  his  six  years'  term  to  look  for 
r&«lection  not  to  the  present  but  to  a  future  State  legislature.' 

The  length  of  the  senatorial  term  was  one  of  the  provisions 
of  the  Constitution  which  were  most  warmly  attacked  and 
defended  in  1788.  A  six  years'  tenure,  it  was  urged,  would 
turn  the  senators  into  dangerous  aristocrats,  forgetful  of  the 
legislature  which  had  appointed. them ;  and  some  went  so  far  as 
to  demand  that  the  legislature  ot  a  State  should  have  the  right 
to  recall  its  senators.*  Erperienoe  has  shown  that  the  term  it 
by  DO  means  too  long ;  and  ila  length  is  one  among  the  causes 
which  have  made  it  easier  for  senators  than  for  members  of  the 
House  to  prooure  re-election,  a  result  which,  though  it  offends 
the  doctrinaires  of  democracy  has  worked  well  for  the  country. 
Senators  from  tii&  smaller  States  are  more  frequently  re-elected 
t^han  those  from  the  larger,  because  in  the  small  States  the  ccm- 
petition  of  ambitious  men  is  lees  keen,  politics  less  changeful, 
the  people  perhaps  ■more  steadily  attached  to  a  man  whom  they 
have  (mce  honoured  with  their  confidence.  The  senator  from 
each  a  State  generally  finds  it  more  easy  to  maintain  his  influence 
over  his  own  legislature ;  not  to  add  that  if  the  State  should  be 
amenable  to  the  power  of  wealth,  his  wealth  will  tell  tar  moie 
than  it  ooold  in  a  large  State.  Tet  no  small  State  was  ever 
more  controlled  by  one  man  than  the  great  Slate  of  Pennsylvania 
by  lib.  Simon  Cameron,  who  represented  it  for  eighteen  years. 
In  recent  times  it  is  the  senators  from  the  small  States,  such  as 
Rhode  Island,  Vermont,  and  Delaware,  who  have  been  most 

'  If  >  ytouiej  oodnn  in  >  leMtonhlp  *t  t  tUna  ■whm  tli«  SUte  IggiiUtnrs  b 
not  dtUiig^  tlw  oiBontlTC  of  the  State  It  ampowared  to  fill  it  up  niiti]  tb«  next 
maetlDg  of  the  Btate  legiiUtnre.  Thia  i>  aomatimM  an  Importaiit  power, 
mptnUaj  If  tha  raoanor  oconn  it  a  time  wIibi  pkitiia  in  aqniUy  diTided  In  (he 
Sanata. 

*  Thlt  wu  raoommanded  by  >  PluiiuylTiaUn  ConT«Btion,  whioh  met  iftar  tha 
adoption  of  the  Oon^tltDtioa  to  anggaat  unendmaxit*.  See  EUiot'a  Dtbattt,  U.  p. 
Hi.  It  vaa  alio  mnoli  prcned  b;  loine  mamben  of  the  Haw  York  ConTentloiL 
A  State  lagtalatnra  aomattmae  paaeee  naolntlona  initrnctlng  ilt  aanaton  to  rat* 
in  a  partlmlar  way,  but  tin  aeniton  are  of  ooona  in  no  wey  bound  to  lagard 
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freqaently  re-elected.  The  average  age  of  the  Senate  is  less  tbaa 
might  be  ezj^ted  Three-fourths  of  its  members  are  under 
sixty.  The  importance  of  tbe  State  he  represents  makes  no 
great  difference  to  the  influence  which  a  senator  enjoys ;  this 
depends  on  his  talents,  expenence,  aiid  character  j  and  as  the 
amall  State  senatora  have  often  the  advantage  of  long  service  and 
a  safe  seat,  they  ore  often  among  the  most  influential. 

The  Senate  resembles  the  Upper  Houses  of  Europe,  and 
differs  from  those  of  tbe  British  colonies,  and  of  most  of  the 
States  of  the  Union,  in  being  a  permanent  body.  It  does  not 
change  aU  at  once,  as  do  bodies  created  by  a  single  popular  elec- 
tion, but  undergoes  an  unceasing  process  of  gradual  change  and 
renewal,  like  a  lake  into  which  streams  bring  fresh  water  to 
replace  thai  which  the  issuing  river  carries  out  This  provision 
waa  designed  to  give  the  Senate  that  pennanency  of  composition 
which  might  qualify  it  to  conduct  or  control  the  foreign  policy  of 
the  nation.^  An  incidental  and  mors  valuable  result  has  been 
tbe  oeation  of  a  set  of  traditions  and  a  corporate  spirit  which 
have  tended  to  form  habits  of  dignity  and  self-respect.  The  new 
senators,  being  always  in  a  minority,  ore  readily  assimilated  ;  and 
though  the  balance  of  power  shifts  from  one  party  to  another 
according  to  the  predominance  in  tbe  State  le^latures  of  one  or 
otlier  party,  it  shifts  more  slowly  than  in  bodies  directly  chosen 
all  at  once,  and  a  policy  is  therefore  less  aot  to  be  suddenly 
reveraed. 

The  legislalave  powers  of  the  Senate  being,  except  in  one 
'p<mi^  the  same  as  those  of  the  House  of  Bepresentativea,  will  be 
described  later.  That  one  point  is  a  restriction  as  regards  money 
bills.  On  tbe  ground  that  it  is  only  by  the  direct  representa- 
tives of  the  people  that  taxes  ought  to  be  levied,  and  in  obvious 
imitation  of. the  venerable  English  doctrine,  which  hod  already 
found  a  place  in  several  State  constitutions,  the  Constitution 
{Art,  L  f  7}  provides  that  "  All  bills  for  raising  revenue  shall 
originate  in  the  House  of  Representatives,  but  the  Senate  may 
propose  or  concur  with  amendments,  as  on  other  bills."  Li 
practice,  while  the  House  strictly  guards  its  right  of  origination, 
tbe  Senate  largely  exerts  its  power  of  amendment,  and  wrangles 
with  the  House  over  taxes,  and  still  more  keenly  over  appropria- 
tions.    Almost  every  session  enda  with  a  dispute,  a  conference, 
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a,  compromise.  The  sTstem  of  committoea,  which  is  the  moat 
remarkable  feature  of  the.  Senate's  legialatiTe  procedure,  irill  be 
considsred  in  a  sabsequent  chapter,  vrhile  a  not«  to  the  present 
chapter  '  preaenta  an  abetract  of  some  of  the  more  noteworthjr  of 
its  FuleK.  Among  thoee  rules  there  is  none  providing  for  a 
closure  of  debate,  or  limiting  the  length  either  of  a  debate  or  of  a 
speech.  The  Senate  is  proud  of  having  conducted  its  business 
without  the  aid  of  such  regulations,  and  this  has  been  due,  not 
merely  to  the  small  siie  of  the  assembi}',  but  to  the  sense  of  its 
dignity  which  has  usually  pervaded  its  members,  and  to  the 
power  which  the  opioioh  of  the  whole  body  has  exercised  on 
each.  .  Where  every  man  knows  his  colleagues  intimately,  each, 
if  he  has  a  character  to  lose,  stands  in  awe  of  the  others,  and.  has 
so  strong  a  sense  of  his  own  interest  in  maintaining  the  moral 
authority  of  the  Chamber,  that  he  is  slow  to  resort  to  extreme 
methods '  which  might  lower  it  in  public  estimation.  Till 
recently,  systematic  obstruction,  or,  ae  it  is  called  in  America, 
"filibustering,"  familiar  to  the  House,  was  almost  unknown  in 
the  calmer  air  of  the  Senate.  When  it  was  applied  some  yean 
ago  by  the  Democratic  senaton  to  stop  a  bill  to  which  they 
strongly  objected,  their  conduct  was  not  disapproved  by  the 
country,  because  the  whole  party,  a  minority  very  littie  emaller 
than  the  Ilepu,blican  majority,  supported  it^  and  people  believed 
that  nothing  but  some  strong  reason  would  have  induced  the 
whole  party  so  to  act,  Accordin^y  the  majority  yieldad.  Al- 
though the  increased  size  of  the  body  niakes  ^e  despatch  of 
business  more  difficult  than  formerly,  it  is  hardly  likely  that  the 
Senate  will  adopt  any  regulation  limiting  debate,  for  it  prides 
itself  on  its  traditions,  and  likes  to  mark  the  contrast  between 
its  own  good  manners  and  the  turbulence  of  the  more  numerous 
House.  In  the  winter  session  of  1863,  tJie  irilee  of  procedure 
were  subjected  to  a  thorough  revision,  but  no  proposal  of  this 
nature  was  made. 

Divisions  are  taken,  not  by  separating  the  senators  into 
lobbies  and  counting  them,  as  in  the  British  Parliament,  but 
by  calling  the  names  of  senators  alphabetically.  The  Constitution 
provides  that  one-fifth  of  those  present  may  demand  that  the 
Yeaa  and  Nays  be  entered  in  the  journal.  Every  senator 
anavers  to  hjs  name  with  Aye  or  Ko.  He  may,  however,  ask 
the  leave  of  the  Senate  to  abstain  from  vating;  and  if  he  is 
Thk  u<ita  will  b«  found  at  tht  «ad  of  thii  toIudic. 
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paind,  he  etates,  when  hia  name  is  called,  that  he  has  paired 
with  mch  and  such  another  senator,  and  is  therefore  excused. 
Ho  (me  is  permitted  to  spealc  more  than  twice  to  the  same  que>> 
tion  on  the  same  day. 

When  the  Senate  goes  into  szecutire  seaaion,  the  galleriea  are 
cleared  and  the  doors  closed,  and  the  obligation  of  secrecy  is 
supposed  to  be  enforced  by  the  penalty  of  expulsion  to  which  a 
senator,  disclosing  confidential  proceedings,  makes  himself  liable. 
PiacticaUy,  however,  newspaper  men  find  little  difficulty  in  ascer- 
taining what  passes  in  secret  session.'  The  threatened  punish- 
ment has  never  been  inflict«d,  and  occasions  often  arise  when 
senators  feel  it  to  be  desirable  that  the  public  should  know  what 
their  colleagues  have  been  doin^  There  has  been  for  soma  time 
past  a  movement  within  the  Senate  a^unst  maintaining  secrecy, 
particularly  with  regard  to  ^e  confirming  of  nominations  to 
office ;  and  there  is  also  a  belief  in  the  country  that  publid^ 
would  make  for  purity.  But  while  some  of  the  black  sheep  of 
the  Senate  love  darkness  because  their  works  are  evil,  other 
members  of  undoubted  respectability  defend  the  present  system 
because  they  think  it  supports  the  power  and  dignity  of  their 
body. 

I  8mc«(>t  li  n)d  to  b*  btttor  obsamd  In  tin  <■■•  of  dIaaiaaioiH  on  trotUi 
(hsn  wbn*  a^atiibuiib  u«  in  qaMtlon.  Soma  ; «■»  ago  s  'Wttttan  Dnnpipa 
pablltlMd  M  seconBt  af  whst  took  pUca  In  s  Mont  Molon,  A  nammiHa* 
sppolnUd  to  Inqnira  into  Um  nattu  qiuaUonad  ararj  amator.  Each  (wor*  tbat 
ha  had  not  dlndgad  Ihe  |iraeaadinga,  and  tha  navipapsr  paopla  alM  amia  that 
tbair  Information  did  not  mm*  Una  any  Sauatot.  HoUilng  oonld  ba  Ma«talned< 
and  Bobodj  vaa  pnuiihad. 
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THI   SXNATK   AS    AN  -RXBCUTIVB   AND   nJDIOIAL  BODY 

Tee  SenaU  ia  not  onl;  a  legislative  but  also  an  execudve 
Chamber  ;•  in  fact  in  its  early  dajs  the  executive  functions  seom 
to  have  been  thought  the  more  important;  and  Hamilton  went 
so  far  as  to  speak  of  the  national  executive  authority  as  divided 
between  two  branches,  the  President  and  the  Senate.  These 
executive  functions  are  two,  the  power  of  approving  treaties,  imd 
that  of  confimung  nominations  to  office  submitted  by  the 
President. 

To  what  has  already  been  said  regarding  the  functions  of  the 
President  and  Senate  as  regards  treaties  (see  above.  Chapter  VX) 
I  need  only  add  that  the  Senat«  through  its  right  of  confirming 
or  rejecting  engagements  with  foreign  powers,  secures  a  genraal 
control  over  foreign  policy.  It  is  in  the  discretion  of  the  Presi- 
dent whether  he  will  communicate  current  negotiations  to  it  and 
take  its  advice  upon  them,  or  will  say  nothing  till  he  lays  a  com- 
pleted treaty  before  it^  One  or  otJief  course  ia  from  time  to 
lime  followed,  according  to  the  nature  of  the  case,  or  the  d^;ree 
of  friendliness  existing  between  the  President  and  the  majority 
of  the  Senate.  But  in  general,  the  President's  best  policy  is  to 
keep  the  leaders  of  the  senatorial  majority,  and  in  particular  the 
committee  on  Foreign  Kelatious,  informed  of  the  progress  of  any 
pending  negotiation.  Ee  thus  feeb  the  pulse  of  the  Senate,  and 
foresees  what  kind  of  arrangement  he  can  induce  it  to  sanction, 
while  at  the  same  time  a  good  understanding  between  himaetf 
and  his  coadjutors  is  promoted.  It  is  well  worth  his  while  to 
keep  the  Senate  in  good  humour,  for,,  like  other  assemblies,  it 
has  a  collective  self-estesm  which  makes  it  seek  to  gain  all  the 
information  and  power  it  can  draw  in.  The  right  of  going  into 
secret  uasion  enables  the  whole  Senata  to  consider  despatches 
communicatad  by  the  President;  and  the  more  important  oneis 
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having  fint  been  submitted  to  the  Foreiga  EalationB  -committee, 
ore  thus  occarionolly  discussed  without  tiie  dis&dTant&ge  of  pub- 
licitjr.  Of  course  no  momentous  secret  can  be  long  kept,  even 
by  iiM.  committee,  according  to  the  proverb  in  the  Elder  Edda — 
"  Tell  one  man  thy  secret^  but  not  two ;  if  three  know,  the  world 
knows." 

This  control  of  foreign  policy  by  the  Senate  goes  far  to  meet 
that  terrible  difficulty  which  a  democracy,  or  indeed  any  free 
government,  finds  in  dealing  with  foreign  Powers.  If  every  step 
to  be  taken  must  be  previously  submitted  to  the  governing 
assembly,  the  nation  is  forced  to  show  itA  whole  hand,  and 
precious  opportunities  of  winning  an  ally  or  striking  a  bargain 
may  be  loeb  If  on  the  other  hand  the  executive  is  permitted  to 
conduct  negotiations  in  secret,  there  ia  always  the  risk,  either 
that  the  governing  assembly  may  disavow  what  has  been  done,  a 
risk  which  makes  foreign  states  legitimately  suspicious  and 
nnwilling  to  negotiate,  or  that  the  nation  may  have  to  ratify, 
because  it  feels  bound  in  honour  by  the  act  of  its  executive 
agents,  arrangements  which  ita  judgment  condemns.  The  fre- 
quent participation  of  tihe  Senate  in  negotiations  diminishes  these 
difficulties,  becauae  it  apprises  the  executive  of  what  the  judg- 
ment of  the  ratifying  body  is  likely  to  be,  and  it  commit*  that 
body  by  advance.  The  necessity  of  ratification  by  the  Senate 
in  order  to  give  effect  to  a  treaty,  enables  the  country  to  retire 
from  a  doubtful  bargain,  though  in  a  way  which  other  Powers 
Gnd  disagreeable^  as  England  did  when  the  Senate  rejected  the 
Eeverdy  Johnson  treaty  of  1869.  European  statesmen  may  ask 
what  becomes  tmder  such  a  system  of  the  boldness  and  prompti- 
tude so  often  needed  to  effect  a  successful  amp  in  foreign  policy, 
or  how  a  consistent  attitude  can  be  maintained  if  there  is  in  the 
chturman  of  the  Foreign  Relations  committee  a  sort  of  second 
foreign  secretary.  The  answer  is  that  America  is  not  Europe. 
The  problems  which  the  Foreign  Office  of  the  United  States  has 
to  deal  with  are  far  fewer  and  usually  far  simpler  than  those  of 
the  Old  World.  The  republic  keeps  consistently  to  her  own  side 
of  the  Atlantic  ;  nor  is  it  the  least  of  the  merits  of  the  system  of 
senatorial  control  that  it  has  tended,  by  discouraging  the  execu- 
tive from  schemes  which  may  prove  resultless,  to  diminish  the 
taste  fw  foreign  enterprises,  and  to  save  the  country  from  being 
entangled  with  alliances,  protectorates,  responsibilities  of  all  sort« 
beyond  its  own  frontiers.     It  is  the  easier  for  the  Americaus  tO' 
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pnctiBS  this  reserve  because  the;  need  no  alliances,  standing 
nnaasailable  in  their  own  hemiaphera  The  circumstaaoes  of 
England,  with  her  powerful  European  neighbours,  her  Indian 
Empire,  and  her  colonies  scattered  orer  the  world,  are  widely 
different.  Tet  different  ae  the  circumstancea  of  England  are,  the 
day  may  come  when  in  England  the  question  of  limiting  the  at 
l^esent  all  bat  unlimited  discretion  of  tlie  ezecutiTe  in  foreign 
affairs  will  hare  to  be  dealt  with ; '  and  the  example  of  the 
American  Senate  will  then  deserve  and  receire  careful  study. 
Yet  it  must  be  remembered  that  many  of  the  most  important  acta 
done  in  the  sphere  of  foreign  relations  are  purely  executive  acta 
(as  for  instance,  the  movement  of  troops  and  ships)  which  the 
Senate  oannot  controL 

The  Senate  may  and  occasionally  does  amend  a  treaty,  and 
return  it  amended  to  tha  Presidents  There  is  nothing  to  prevent 
it  from  proposing  a  draft  treaty  to  him,  or  asking  him  to  prepare 
one^  but  this  is  not  the  practice.  For  ratification  a  vote  of  two- 
thirds  of  tbe  senators  present  is  required.  This  gives  great 
power  to  a  vexatious  minority,  and  increases  the  danger,  evi- 
denced by  several  incidents  in  the  history  of  the  Union,  that 
tlie  Senate  or  a  faction  in  it  may  deal  with  foreign  policy  in  a 
narrow,  sectional,  electioneering  spirit  When  the  interest  of 
any  gronp  of  States  is,  or  is  supposed  to  be,  opposed  to  the 
making  of  a  given  treaty,  tliat  treaty  may  be  defeated  by  the 
senators  from  those  States.  They  tell  the  other  senators  of  their 
own  party  that  the  prospects  of  Om  party  in  the  district  of  the 
countiy  whence  they  come  will  be  improved  if  the  treaty  is 
rejected  and  a  bold  aggressive  line  is  taken  in  furtJber  negotia- 
tions. Some  of  these  senators,  who  care  more  for  the  party 
than  tor  justice  or  the  common  interests  of  the  country,  rally  to 
the  cry,  and  all  the  mors  gladly  if  their  party  is  opposed  to  the 
President  in  power,  because  in  defeating  the  treaty  they  humiliate 
his  administration.  Supposing  their  party  to  command  a  majority, 
l^e  treaty  is  probably  rejected,  and  the  settlement  of  the  ques- 
tion at  issue  perhaps  indefinitely  postponed.     It  may  be  thought 

I  Pirlkmsal  may  of  ocmm  lutBrTBrii,  ud  ■amsUmM  iom  int«rfai« ;  Iml  th* 
porllMDetiUrj  majority  whieh  nippcrU  the  minlftrf  at  tb«  daf  niomllr  (and  pro- 
bablj  viMlj)  forbon  to  pnM  Oie  Foreign  Offioa  for  InfonDatioD  vUch  it  ii 
daeland  In  h»  ondialrabtg  to  ftimiah; 

In  18SB  a  Taaolntion  wta  all  but  catrltd  In  ths  Houm  of  Conunona,  dadrUg 
•U  traatiw  to  ba  laid  baton  Parllamant  for  it*  approril  before  being  BnaHj 
ccnolndad. 
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tliat  the  ^arty  acting  n  vexatiouslj'  will  Buffer  in  public  e«t«em. 
Thia  happeiu  in  extreme  caaee ;  but  the  public  are  uauoUy  ao 
indifferent  to  foreign  a&in,  and  bo  littJe  skilled  in  judging  of 
them,  that  ofTeaces  of  the  kind  I  hare  deecribed  may  be  com- 
mitted with  practical  impunity.  It  is  harder  to  fix  reeponiibility 
on  a  body  of  Benatora  than  on  the  executive  ;  and  wfaereoa  the 
ezecutiTa  has  usually  an  interest  in  settling  diplomatic  troubles, 
whoM  continuance  it  finds  annoying  the  Senate  has  no  such 
interest,  but  ia  willing  to  keep  tfaem  open  so  long  as  there  is  a 
prospect  of  sucking  soma  political  advantage  out  of  them.  The 
habit  of  using  foreign  policy  for  electioneering  purposes  is  not 
confined  to  America.  "We  have  seen  it  in  England,  we  have 
seen  it  in  France^  we  have  seen  it  even  in  monarchical  Germany. 
But  in  America  the  txeaty-confirming  power  of  the  Senate  opens 
a  parlicnlarly  easy  and  tempting  door  to  such  practices. 

.  The  other  executive  function  of  the  Senate,  that  of  confirming 
nominadona  submitted  by  the  Presidenti,  has  been  discussed  in 
the  chapter  on  the  powers  of-  that  oflScer.  It  is  there  explained 
how  senatoTB  hare  used  their  right  of  confirmation  to  secure  for 
themselvea  a  huge  mass  of  Federal  patronage,  and  how  by  means 
of  this  right,  a  Outjority  hostile  to  the  President  can  Utwart  and 
annoy  him.  Quite  recently  a  patronage  dispute  aroee  between 
President  Cleveland  and  the  Kepublican  majority  in  the  Senate 
They  required  the  President  to  send  to  the  Senate  along  with 
each  nomination  to  a  place  vacant  by  the  removal  <A  the  previooa 
hfdder,  not  only  a  statement  of  nsisons  for  the  removal,  but  all 
the  papers  in  the  possession  of  the  executive  relating  to  the 
matter.  The  President  seems  to  have  been  willing  to  state  his 
reasons,  while  denying  the  legal  right  of  tAe  Senate  to  require 
tJiem,  but  he  refused  to  teansmit  such-  documents  as  he  deemed 
confidential  The  Senate  complained  and  poesed  resolutions,  but 
bad  of  course  no  power  to  compel  the  I^^dent's  compliance. 
It  WM  suggested  by  some  senators  that  the  true  remedy  for 
improper  Mmovala  from  partisan  motives  would  be  that  the 
Senate  should  discuss  nominationB  publicly,  instead  of,  as  now, 
in  secret  executive  pessioiL  This  would  be  the  best  way  of 
putting  the  President  in  the  wrong,  if  he  made  bod  nominations, 
and  of  putting  the  Senate  in  the  right  if  it  refused  to  confirm 
nominations  where  bo  adequate  ground  for  the  removal  of  the 
prior  incumbent  had  been  shown.  Public  discussion  certainly 
seems  the  plan  most  conformable  to  a  democratic  government : 
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and  a,  European  observer  is  Burprised  that  American  opinion 
allovs  Buch  important  business  to  be  transacted  with  closed 
doors. 

Does  the  control  of  the  Senate  oporate  to  prevent  abuses  of 
patronage  by  the  Freradent  I  To  some  extent  it  does,  yol  leu 
completely  than  could  be  wished.  When  the  majority  belongs 
to  the  same  party  as  the  President  appointments  are  usually 
arranged,  or  to  use  a  fa-TniiHiff  axpreesion,  "squared,"  between 
them,  with  a  view  primarily  to  party  interssts.  When  the 
majority  is  o[^>06ed  to  the  President,  they  are  tempted  to  agree 
to  bis  worst  appointments,  because  such  appointaaents  disoedit 
him  and  bis  party  with  the  country,  and  become  a  theme  of 
hostile  comment  in  the  next  electioneering  "^"T^'g".  As  the 
initiative  is  his,  it  is  the  nominating  President  and  not  the 
confirming  Senate,  whom  public  opinion  will  condemn.  These 
things  being  so,  it  may  be  doubted  whether  this  executivB  func- 
tion of  the  Senate  is  now  a  valuable  part  of  tiie  Constitutibn. 
It  was  designtd  to  prevent  the  President  from  maldng  himself  a 
tyrant  by  filling  the  great  offices  with  his  accomplices  or  tools. 
That  danger  has  passed  away,  if  it  ever  existed ;  and  Congress 
has  other  means  of  muzzling  an  ambitious  chief  magistrate. 
The  more  fully  responsibility  for  appointment  can  be  concentrated 
upon  him,  and  the  fewer  the  Beeret  influences  to  which  he  is 
exposed,  the  better  will  his  appointments  be.  On  the  other 
hand,  it  must  be  admitted  that  the  'participation  of  the  Senate 
causes  in  practice  leas  friction  and  delay  than  might  have  been 
expected  from  a  dual  control  The  appointments  to  the  cabinet 
offices  are  confirmed  as  a  matter  of  course.  Those  uf  diplomatic 
office  are  seldom  rejected.  "  Little  tiffs  "  are  frequent  when 
the  senatarial  majority  is  in  opposition  to  the  executive,  but  the 
machinery,  if  it  docs  not  work  smoothly,  works  well  enough  to 
carry  on  the  ordinary  business  of  Jihe  country. 

The  judicial  function  of  the  Senate  is  to  sit  as  a  EUgh  Court 
for  the  trial  of  peisous  impeached  by  the  Mouse  of  Eepresentft- 
tive&  The  senators  "  are  oh  oath  or  affirmation,"  and  a  vote 
of  two-thirds  of  those  present  is  needed  for  a  conviction.  Of 
the  process,  as  affecting  the  President,  I  have  spoken  in 
Chapter  V,  It  is  applicable  to  other  officials,  including  Federal 
judges.  Besides  President  Johnson,  six  persons  in  all  have  been 
impeached,  via: — 

Fonr  Federal  judges,  of  whom  two  were  acquitted,  and  twi> 
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convicted,  one  iai  Iiabitual  dninlienneB^  ftnd  the  other  lor  having 
joined  the  SeceBsionlBts  of  1861.  We  ahail  see  presently  that 
impeachment  ia  the  only  meana  by  which  a  Federal  jadge  can  be 
got  rid  ol 

One  senator,  who  was  acquitted  for  want  of  jurisdiction,  the 
Senate  dociding  that  a  senatorship  is  not  a  "  civil  office  "  within 
\ha  meaning  of  Art  iii  §  i  of  the  ConTtitutaon. 

One  minister,  a  secretary  of  war,  who  resigned  before  the 
impeachment  was  actually  preferred,  and  escaped  on  the  ground 
tiiat  being  a  private  person  he  was  not  impeachable, 

'Bare  as  this  method  of  proceeding  is,  it  could  not  be  dis- 
pensed  wiUi,  and  it  ie  better  that  the  Senate  should  try  cases 
i^.  which  a  political  element  is  usually  present^  than  that  the 
impartiality  of  the  Supreme  court  should  b^  exposed  to  ^e 
criticism  it  would  have  to  bear,  -did  political  questions  come 
before  it  Most  senators  aie  or  have  been  lawyers  of  eminence, 
BO  that  so  far  as  legal  knowledge  goes  they  are  competent  mem- 
bers uf  a  court 
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THI  etKNAXB:    nS  WORSmO  AND  INTLTJZNOK 

Thx  Americans  ooneider  the  Sen&to  one  of  the  EuoceBsea  of  theic 
Constitution,  &  WOTtJiy  monument  of  Ute  wisdom  and  foresight 
of  its  founders.  Foreign  observers  hare  repeated  titis  ptaise, 
and  h&ve  perhaps,  in  their. less  perfect  knowledge,  sounded  it 
even  more  loudly. 

The  aims  with  which  the  Senate  was  created,  the  purposes  it 
WM  to  fulfil,  are  set  forth,  under  the  form  ef  answers  to  objec- 
tiona,  in  five  letters  (IzL-lxr.),  all  by  Alexander  Hamilton,  in  the 
Sederalut.^    These  aims  wore  the  fire  following :  — 

To  conciliate  the  spirit  of  independence  in  the  sereraL  States, 
by  giving  each,  however  small,  equal  representation  with  every 
other,  however  large,  in  one  branch  of  the  national  govemment^ 

To  create  a  council  qualified,  by  ite  moderate  size  and  the 
experience  of  its  members,  to  advise  and  check  the  President  in 
the  exercise  erf  his  powers  of  appointing  to  office  and  concluding 


To  restrain  the  impetuosity  and  fickleness  of  the  popular 
House,  and  so  guard  against  the  effects  of  guste  of  passion  or 
sudden  changes  of  opinion  in  the  people. 

To  provide  a  body  of  men  whose  greater  experience,  longer 
term  of  membership,  and  compaiatave  independence  of  popular 
election,  would  make  them  an  element  of  stability  in  the  govern- 
ment of  the  nation,  enabling  it  to  maintain  its  character  in  the 
eyes  of  foreign  States,  and  to  preserve  a  continuity  of  policy  at 
home  and  abroad. 

To  establish  a  Court  proper  for  the  trial  of  impeachments,  a 
remedy  deemed  necessary  to  prevent  abuse  of  power  hy  the 
ezecutiTe. 
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All  of  thBse  five  objects  have  been  more  or  leas  perfectly 
attained ;  and  the  Senate  has  acquired  a  position  in  the  govern- 
ment of  the  nation  which  Hamilton  acarcelf  ventored  to  hope 
for.  In  1788  he  wrote:  "Agoiiut  the  force  of  the  immediate 
representatives  of  the  people  nothing  will  be  able  to  maintain 
even  the  constitutional  authority  of  the  Senate,  but  each  a 
di^lay  of  enlightened  policy,  and  attachment  to  the  public 
good,  B«  will  divide  with  the  Hoose  of  Representatives  the 
affectiona  and  support  of  the  entire  body  of  the  people  them- 
selves." 

It  may  be  doubted  whether  the  Senate  has  excelled  tho 
House  in  attachment  to  the  public  good ;  but  it  has  certainly 
shown  greater  capacity  for  managing  the  public  business,  and 
has  won  the  respect,  if  not  the  afTections,  of  the  people,  by  ite 
sustained  intellectual  power. 

The  Federalisl  did  not  think  it  necessary  to  state,  nor  have 
Americans  generally  realized,  that  this  masterpiece  of' the  Consti- 
tation-makers  was  in  fact  a  happy  accident.  No  one  in  the 
GonvAition  of  1787  set  out  with  tlie  idea  of  such  a  Senate  ae 
ultimately  emerged  from  their  deliberations.  It  grew  up  under 
the  hands  of  the  Convention,  as  the  result  of  the  necessity  for 
reconciling  the  conflicting  demands  of  the  large  and  the  small 
States.  The  concession  of  equal  representation  in  the  Senate 
induced  the  small  States  to  accept  the  principle  of  representation 
according  to  population  in  the  House  of  Bepresentatives ;  and  a 
series  of  compromises  between  the  advocates  of  popular  power, 
OS  embodied  In  the  House,  and  those  of  monarchical  power,  as 
embodied  in  the  President,  led  to  the  allotment  of  attributes  and 
functions  which  have  made  the  Senate  what  it  is.  When  the 
work  which  they  had  almost  unconsciously  perfected  was  fin- 
ished, the  leaders  ctf  the  Convention  perceived  its  excellence,  and 
defended  it  by  arguments  in  which  we  feel  the  note  of  sincere 
conviction.  Yet  the  conception  they  formed  of  it  differed  from 
the  reality  which  has  been  evolved.  Although  they  hod  created 
it  as  a  branch  of  the  legislature,  they  thought  of  it  as  being  first 
uud  foremoet  a  body  with  executive  functions.  And  this,  at 
first,  it  was.  The  traditions  of  the  old  Congress  of  the  Con- 
federation, in  which  the  delegates  of  the  States  voted  by  Slates, 
the  still  earlier  traditions  of  the  executive  councils,  which 
advised  the  gOYemors  of  the  colonies  while  still  subject  to 
Ui8  British  Ci-own,  clung   about   the  Senate  and  affected  the 
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mjnda  ^of  the  aen&tore.  It  was  &  small  body,  originally  of 
twenty-six,  even  in  1810  of  thirty-four  members  only,  a  body 
not  ill  fitted  for  erecutive  work.  Its  members,  regarding  them- 
selves as  a  sort  of  congress  of  ambassadors  from  their  respective 
States,  were  accustomed  to  Yefer  for  advice  and  instructionB  each 
to  hia  State  legislature.  So  late  as  1828,  a  senator  aft«r  arguing 
strongly  against  a  measure  declared  that  he  would  nevertheless 
vote  -for  it,  because  be  believed  his  State  to  be  in  its  favour.' 
For  the  first  five  yean  of  its  existence,  the  Senate  sat  with 
closed  doors,  occupying  itself  chiefly  with  the  confidential  busi- 
ness of  appointments  and  treaties,  and  conferring  in  private 
with  the  ministers  of  the  President  Not  till  1816  did  it  create, 
in  imitation  'of  the  House,  those  Standing  Conmuttees  which 
the  experience  of  the  House  had  shown  to  be,  in  bodies  where 
the  executive  ministers  do  not  sit,  the  necessary  organs  for  deal- 
ing with  legislative  business.  Its  present  character  as  a  legisla- 
tive body,  not  less  active  and  powwful  than  the  other  branch  of 
Congress,  is  the  result  of  a  long  process  of'  evolution,  a  proceas 
possible  (as  will  be  more  fully  explained  hereafter)  even.'nnder 
the  rigid  Constitution  of  the  United  Statet^  becauaa  the  language 
of  the  sections  which  define  the  competence  of  the  Senate  is  very 
wide  and  general  But  in  gaining  legislative  anthority,  it  has 
not  lost  its  executive  functions,  although  those  which  relate 
to  treaties  are  largely  exercised  on  the  advice  of  tiie  standing 
Committee  on  Foreign  Relations.  And  as  respects  these  execu- 
Uve  functions  it  stands  alone  in  the  world.  No  European  state, 
no  British  colony,  entmsts  to  an  elective  assembly  that  direct 
participation  in  executive  business  which  the  Senate  enjoys 

What  is  meant  by  saying  tiiat  the  Senate  has  proved  a 
success  t 

It  has  succeeded  by  effecting  that  chief  object  of  tbe  Fathers 
of  the  Constitulion,  the  creation  of  «  centre  of  gravity  in  the 
government,  on  anthority  able  to  correct  and  check  on  the  one 
band  the  "  democratic  reckleesness  '  of  the  House,  on  the  other 
tbe  "  monarchical  ambition  "  of  tiie  President  Placed  between 
the  two,  it  is  necessarily  the  rival  and  generally  the  opponent  of 
both.  The  House  can  accomplish  nothing  without  its  concur- 
rence. The  President '  can  be  checkmated  by  its  rnsistanee. 
These  are,  so  to  speak,  negative  or  prohibitive  successes.     It  has 
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achieved  leas  m  the  way  of  pasitdve  work,  vhebher  of  initiating 
good  legislation  or  of  improring  the  measurm  which  tha  House 
sends  it  Bat  the  whole  Bchems  of  the  AmericaQ  Constitution 
tends  to  put  stabikty  above  activity,  to  sacrifiee  the  productive 
energies  of  the  bodies  it  creates  to  their  power  of  resisUng 
changes  in  the  general  talbnc  of  the  government.  The  Senate 
has  succeeded  in  making  itself  eminent  and  respected.  It  has 
drawn  the  best  talent  of  the  nation,  so  far  as  that  talent  flows  to 
politict^  into  its  body,  has  established  an  intellectual  supremacy, 
has  furnished  a  vantE^  ground  from  which  men  of  ability  may 
speak  with  authority  to  their  fellow-citizena. 

To  what  causes  are  these  successes  to  be  ascribed  I  Hamilton 
assumed  that  the  Senate  would  be  weaker  than  the  House  of 
Hepresentatives,  because  it  would  not  so  directly  spring  from, 
speak '  for,  he  looked  to  by,  the  peopla  This  was  a  natural 
view,  especially  as  the  analogy  between  the  position  of  the  Senate 
towards  the  House  of  Representatives  in  America,  and  that  of 
the  House  of  Lords  towards  the  House  of  Commons  in  Great 
Britain,  an  analogy  constantly  present  to  the  men  of  1787, 
seemed  to  suj[gest  that  the  larger  and  more  popular  chamber 
must  dwaif  and  overpower  the  smaller  one.  But  the  Senate  has 
proved  no  leas  strong  and  morally  more  influential,  than  ite  sister 
House  of  Congress.  The  analogy  was  upsotind,  because  the 
British  House  of  Lords  is  hereditary  and  the  Senate  representa- 
tive. In  these  days  no  hereditary  assembly,  be  its  members 
ever  so  able,  ever  so  wealthy,  ever  so  socially  infiuenTdal,  can 
speak  with  the  authority  which  belongs  to  those  who  speak  for 
the  pet^le.  Mirabeau's  famous  words  in  the  Salle  des  Menus  at 
Versailles,  "We  are  here  by  the  wUl  of  the  people,  and  notliing 
but  bayonets  shall  send  us  hence,"  express  the  whole  current  of 
modem  feeling ;  though  it  is  only  today  that  the  belated 
political  philosophers  of  England  are  awakening  to  perceive  that 
the  fault  of  their  House  of  Lords  is  not  that  it  is  too  stcong,  but 
that  it  is  too  weak,  and  that  no  assembly  can  now  be  strong 
unless  it  is  representative.  Now  the  Senate,  albeit  not  chosen 
by  direct  popular  election,  does  represent  the  people  ;  and  what 
it  may  lose  through  not  standing  in  immediate  contact  with  the 
masses,  it  gains  in  representing  such  ancient  and  powerful  com- 
monwealths ai  the  States.  A.  senator  from  New  York  or  Penn- 
sylvania speaks  for,  and  is  responsible  to,  millions  of  men.  No 
wonder  he  has  ao  authority  beyond  that  of  the  long-descended 
TOLI  ' 
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noblea  of  Prussia,  or  the  peers    of  Britain    whose  poesesaioiu 
stretch  over  vhole  counties. 

This  is  the  first  reason  lor  the  strength  of  the  Senate,  as  com- 
pared with  the  upper  chambers  of  other  countriet.  It  is  built 
on  a  wide  and  solid  foundation  of  choice  by  the  people  and  con- 
sequent responsibilitj  to  them.  A  second  cause  is  to  be  found 
in  its  smaU  sice.  A  small  body  educates  its  members  better  than 
a  large  one,  because  each  member  is  of  more  consequence,  has 
more  to  do,  sooner  maeters  the  business  not  only  of  his  com- 
mittee but  of  tbe  whole  body,  feels  a  liyelier  sense  of  the  signi 
ficance  of  his  own  action  in  bringing  about  collective  action. 
There  is  less  disposition  to  abuse  the  freedom  of  debate.  Party 
spirit  may  be  as  intense  as  in  great  assemblies,  yet  it  is  mitigated 
by  tin  disposition  to  keep  on  friendly  terms  with  those  whom, 
however  much  you  may  dislike  them,  you  have  constantiy  to 
meet,  and  by  the  feeling  of  a  common  interest  in  sustaining  the 
autiiority  of  the  body.  A  senator  soon  gete  to  know  each 
of  his  colleagues — they  were  originally  only  twenty-five — and 
what  each  of  them  thinks  of  him  ;  he  becomes  sensitive  to  their 
opinion  ;  he  is  less  inclined  to  pose  before  them,  however  he  may 
pose  before  the  public.  Thus  the  Senate  formed,  in  its  'child- 
hood, better  habits  in  diacusaing  and  transacting  its  business  than 
could  have  been  looked  for  in  a  large  ssaembly  ;  and  these  habits 
its  maturer  age  retains.  Its  comparative  permanence  has  also 
worked  for  good  Six  years,  which  seem  a  short  term  in 
Europe,'  are  in  America  a  long  term  when  compared  with  the 
two  years  for  which  the  House  of  Bepresentatives  and  the 
Assemblies  of  nearly  all  the  States  are  elected,  long  also  when 
compared  with  the  swiftness  of  change  in  American  politics.  A 
senator  has  the  opportunity  of  thoroughly  learning  his  work, 
and  of  proving  that  he  has  learnt  it  He  becomes  elightiy 
more  independent  of  his  constituency,*  which  in  America,  where 
politicians  catch  at  every  passing  breese  of  opinion,  is  a  clear 
gain.  He  is  relieved  m  little,  though  only  a  little,  of  the  duty  of 
going  on  the  stump  in  his  State,  and  maintaining  his  influence 
among  local  politicians  there. 

'  Bana  jron  us  ths  fuU' legal,  «nil  tanr  to  flr*-  jMn  Id  jiruiUca  tlu  aTingc, 
auntioD  of  I.  BritUh  Hdow  at  Goiniaoni. 

*  A  few  yun  ngo,  for  lutince,  Hr.  Jnitict  Lcmu',  then  Hnator  for  Uin^s- 
dppt,  hkiiug  iaoumd  Uia  diipleunra  of  loma  teiding  loisl  poUtlciuu,  took  tlw 
field  In  Ui  BtalB,  tnd  lacccedsd  io  coBTinciiig  Ilia  paojih  thit  ba  *u  right,  ud 
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The  amallness  and  the  permanence  of  the  Senate  have  hov- 
ever  another  important  influence  on  its  character.  They  eonbi- 
bnte  to  one  nubin  cause  of  ite  sneoess,  the  superior  intellectual 
quali^  of  ite  member&  Every  European  who  haa  described  it, 
has  dwelt  upon  the  capacity  of  those  who  compose  it^  and  moat 
have  followed  De  Tooqueville  in  attributing  this  capacity  to  the 
method  of  doable  election.  The  choice  of  eenators  by  l^e  State 
legislatures  is  supposed  to  have  proved  a  better  means  than  direct 
choice  by  the  people  of  discovering  and  selecting  the  fittest  men. 
I  have  already  remarked  that  practically  Uie  election  of  senators 
baa  become  a  popular  election,  the  function  of  the  legislatures 
being  now  little  more  than  to  register  and  formally  complete  a 
choice  already  made  by  the  paity  managen^  and  perhaps  ratified  ' 
in  the  party  convention.  But  apart  altogether  &om  this  recent 
development^  and  reviewing  tiie  whole  hundred  years*  history  of 
the  Senate,  the  true  explanation  of  its  inteUectual  capacity  is  to 
be  found  in  the  superior  attnctaon  which  it  has  for  the  ablest 
and  most  ambitious  men.  A  senator  has  more  power  tliaD  a 
member  of  the  House,  more  dignity,  a  longer  term  of  service,  a 
more  independent  position.  Hence  every  Federal  politidan  aims 
at  a  senatorehif^  and  looks  on  the  place  of  representative  as  a  . 
stepping-stone  to  what  is  in  this  sense  an  Upper  House,  that  it  is 
the  House  to  wiiich  representatives  seek  to  mount;  It  is  no 
more  surprising  that  the  average  capacity  of  the  Senate  should 
Buipaaa  tiiat  of  the  House,  than  that  the  averse  cabinet  minister 
of  Europe  should  be  abler  than  the  average  member  of  the  legis- 
Utnre. 

What  is  more,  the  Senate  so  trains  its  members  as  to  improve 
their  political  efficiency.  Several  years  of  service  in  a  small 
body,  with  important  and  delicate  executive  work,  are  worth 
twice  as  many  years  of  josUiag  in  the  crowd  of  representatives 
at  the  other  end  of  the  CapitoL  If  the  Senate  does  not  find  the 
man  who  enters  it  already  superior  to  the  average  of  Federal 
politicians,  it  makes  him  superior.  But  natural  selection,  as  has 
been  said,  usually  seata  upon  its  benches  the  best  ability  of  the 
country  that  has  flowed  into  political  life,  and  would  do  so  no  less 
were  the  election  in  form  a  direct  one  by  the  people  at  the  polls. 

Most  of  the  leading  men  of  the  last  sixty  years  have  sat  in 
the  Senate,  and  in  it  were  delivered  most  of  the  &jnous  speeches 
which  illumine,  though  too  rarely,  the  wearisome  debates  over 
SUto  righta  and  slavery  from  1826.  till  1860.      One  of  thee» 
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debftteo,  that  ip  the  beginning  of  1830,  which  called  forth 
Daniel  Websber'a  majestic  defence  of  the  Constitution,  was  long 
called  par  exaUenet  "  the  great  debate  in  the  Senate." ' 

Of  the  sQTenty-six  soiiatora  who  sat  in  the  fortjr-eighth  Con- 
gruas  (in  1864)  31  had  sat  in  Uie  other  Houbo  of  Congress,  and 
49  had  served  in  State  legislatures.*  In  the  fiftieth  Congress 
(1888)  29  bad  sat  in  the  House  of  RepresenUtives,  and  49  in 
State  legislatures.  Many  had  been  judges  or  State  governors ; 
manjr  had  sal  in  Stato  conventions.  Nearly  all  had  held  some 
public  function.  A  man  must  have  had  considerable  experience 
of  aiTairi,  and  of  human  nature  in  its  less  engaging  aspects, 
before  he  enters  this  august  conclave.  But  experience  ia  not  all 
gain.  Practice  makes  perfect  in  evil-doing  no  less  than  in  well- 
doing. The  habite  of  local  politics  and  of  work  in  the  House  of 
Representatives  by  which  the  senators  Jiave  been  trained,  while 
they  develop  shrewdness  and  quickness  in  all  characters,  tell  in- 
juriously on  characters  of  the  meaner  sort^  leaving  men's  views 
narrow,  and  giving  them  a  taste  as  well  as  a  talent  for  intdgue. 

The  chamber  in  which  the  Senate  meets  is  rectangular,  but  the 
part  occupied  by  the  seats  is  semicircular  in  form,  the  Vice-President 
of  the  United  States,  who  acte  as  presiding  otEcer,  having  his 
chair  on  a  marble  dfis,  slightly  raised,  in  the  centre  of  the  chord, 
with  the  senatore'all  turned  towards  him  as  they  sit  in  curving 
rows,  eac^  in  an  arm-chair,  with  a  desk  in  front  of  it.  The 
floor  is  about  as  large  as  the  whole  superficial  area  of  the 
British  House  of  Commons,  but  as  there  are  great  galleries 
on  all  four  sides,  running  back  over  the  lobbies,  the  upper  part 
of  the  chamber  and  its  total  ur-space  much  exceeds  that 
of  tlie  Englbh  house.  One  of  these  gallei-ies  is  appropriated 
to  the  President  of  the  United  States ;  the  othei'S  to  ladies, 
diplomatic  representatives,  the  press,  and  the  public  Behind 
the  senatorial  chairs  and  desks  there  is  an  open  space  into 
which  strangers  can  be  brought  by  the  senators,  who  sit 
and  talk  on  the  sofas  there  placed.  Members  of  foreiga 
legislatures    are   allowed   access    to   this   outer   "  floor  of  the 

'  In  thuaa  lUy ■  ths  S«)ut<  wt  ia  that  untUsr  chamber  which  li  now  occaplnl 
bf  tha  Sapremt  t'edenl  ConiL 

'  I  oDiiot  ba  luiB  of  tha  ftbioluU  actnal  uenruf  tt  then  flgnris,  which  I 
b4t<  cuiiipiled  from  th*  Congrenumal  Dirmtory,  becnnM  tomt  asuiton  dd  not 
•at  [orlh  tha  whala  at  thalr  political  unwr.  Tha  proportion  of  Miuton  who 
li»a  pravioDilf  baea  memben  of  tha  Hooia  at  RaprauntBtJToi  ii  Utgat  UDDDg 
tht  uiutton  from  tha  olilar  SlaUi  than  It  in  in  tita  uuth  and  watL 
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Senate."'  There  is,  especi&Uf  when  tiie  gaUeries  aA  empty,  a 
alight  echo  in  the  room,  which  obliges  most  apeakera  to  strain 
their  Toicea.  Two  or  three  pictures  on  the  ynUe  BOmewhat 
relieve  the  cold  tone  of  the  chamber,  with  its  marble  platform 
and  aides  onpierced  by  wiadovs,  for  the  light  enters  through 
glass  computmente  in  the  ceiling. 

A.  senator  always  addresses  the  Chair  "  Mr.  President,"  and 
refers  to  other  senators  by  their  States,  "The  senator  from 
Ohio,"  "The  aenstor  from  Tennessee."  When  two  senators  rise 
at  the  tame  moment,  the  Chair  caila  on  one,  indicating  him  by 
his  State,  "  The  senator  from  Minnesota  has  the  floor."  *  Sonaton 
of  the  Democratic  party  dt,  and  apparently  always  hare  sat,  on 
the  right  of  the  chair,  Republican  senators  on  tbe  left ;  bat,  as 
already  explained,  the  parties  do  not  iaoe  one  another.  The 
impression  which  the  place  makes  on  a  visitor  ia  one  of  buainees- 
lib)  gravity,  a  gravity  which  though  plain  is  dignified.  It  has 
the  air  not  so  much  of  a  popular  a«aembly  as  of  a  diplomatic 
congress.  The  English  House  of  Lordi^  with  ite  fretted  roof  and 
windows  rich  with  the  figures  of  departed  Ungs,  its  majestic 
throne,  its  Lord  Chancellor  in  his  wig  on  tiie  woolsacl^  its 
benches  of  lawn-sleeved  bishops,  its  btu-  where  the  Commons 
throng  at  a  great  debate,  is  not  only  more  goi^^us  and  pie- 
tureeque  in  externals,  hut  appeals  iai  more  powerfully  to  the 
historical  imagination,  for  it  seems  to  carry  the  middle  ages  down 
into  the  modem  world.  The  Senate  is  modem,  severe,  and 
[a^cticaL  So,  too,  few  debates  in  the  Senate  rise  to  the  level  of 
the  better  debates  in  the  Engli^  chamber.  But  the  Senate 
BeIdom.wean  that  air  of  listless  vacuity  and  superannuated  in- 
dolence which  the  House  of  Lords  presents  on  all  but  a  few 
nights  of  every  session.  The  faces  are  keen  and  forcible,  aa  of 
men  who  have  learned  to  know  the  world,  and  have  much  to  do 
in  it ;  the  place  seems  consecrated  to  great  affaire. 

As  might  be  expected  from  the  small  number  of  ^e  audience, 

'  A  grwaTnl  oonftMj  hu  (xUndsd  the  piirilggi  to  tbe  diitlDguiihsd  hirtorlMi 
of  ths  United  SUto,  Ur.  Gkorgs  BiDCroft,  who  itiU  pimi«*  In  titrema  olil  ig« 
hli  patilotla  Ubonn. 

<  A  Uti  Pnddont  of  ths  8«iuta  wu  In  tb<  bablb  of  dlstlngnliMng  the  twa 
tentton  from  the  State  ot  Arkuua*,  bj  ulllng  on  one  u  tbe  eenator  for 
"ArkuKu"  (ptononnceil  t>  written,  with  accsnt  on  the  pennlt],  uvl  tbi 
oUus  •■  the  SnutDT  for  "Arkanuw,"  with  the  tomi  iTllihle  ■faorL  A< 
Enropeuu  att«n  uk  which  ti  the  carrKt  pToniinciatloD,  I  luk]'  uy  tbftt  both  iro 
in  Miiiunon  sh.  iJrit  ths  legiilatnre  of  AJkaniu  hu  litaly  b;  i,  "Jalat  nsola- 
tion  "  dnlind  "  ArVannw  "  to  be  right 
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Bs  well  as  fi-om  its  character,  discussiona  in  the  Senate  are  apt  to 
be  sensible  and  practical  Speeches  are  shorter  uid  lees  fervid 
than  those  made  in  the  House  of  Bepresant&^ves,  for  the  lai^er 
an  auemblf  the  more  prone  is  it  to  declamation.  The  least 
useful  debates  are  those  on  show-days,  when  a  series  of  set 
discouraes  axe  deliTered  on  some  prominent  question,  becaose 
no  one  expecta  such  discoursen  to  hare  any  persuasive  effect. 
The  question  at  issue  is  sure  to  have  been.alreadj  settled,  either 
in  a  committee  or  in  a  "  caucus  "  of  the  party  which  commands 
the  majority,  so  that  these  long  and  sonorous  harangues  are  mere 
rhetorical  thunder  addressed  to  the  nation  outdde.  The  speakers, 
moreover,  on  such  field  days,  seldom  reply  to  the  ai^umenta  of 
those  who  have  preceded  them,  as  men  do  in  the  English 
Parliament.  Each  senator  brings  down  and  fires  off  in  the 
air,  a  carefully-prepared  oration,  which  may  have  little  bearing 
on  what  has  gone  before.  In  fact  the  speeches  are  made 
not  to  oonrince  the  assembly,  for  that  no  one  dreams  of  doin^ 
but  to  keep  a  man's  opinions  before  the  public  and  sustejn  his 
fame.' 

The  Senate  now  contains  many  men  of  great  wealth.  Some, 
an  increasing  number,  are  senators  because  they  are  rich  ; .  a  few 
are  rich  because  they  are  senators,  while  in  the  remaining  casea 
the  same  talents  which  have  won  success  in  law  or  commerc9 
have  brought  their  poesessor  t« .  the  top  in  politics  also.  The 
great  majority  are  or  have  been  lawyers  ;  some  regularly  practise 
before  the  Supreme  Court  Complaints  are  occasionally  levelled 
against  the  aristocratic  tendencies  which  wealth  is  supposed  to 
have  bred,  and  sarcastic  references  are  made  to  tiie  suiqptuouB 
residences  which  senators  have  built  on  the  new  avenues  of 
Washington.  While  admitting  that  there  is  more  sympathy  for 
the  capitalist  class  among  these  rich  men  than  there  would  be  in 
a  Senate  of  poor  men,  I  must  add  that  the  Senato  is  far  from 
being  a  class  body  hlce  the  upper  houses  of  England  or  Prussia 
or  Spain  or  Denmark.  It  is  substantially  representative,  by  its 
composition  as  well  as  by  legal  delegation,  of  ail  parte  of 
American  society ;  it  is  far  too  dependent,  and  far  too  sensible 
that  it  is  dependent,  upon  public  opinion,  to  dream  of  legislating 
in  the  interest  of  the  rich.  The  senators,  however,  indulge  some 
social  pretensions.      They  are  the  nearest  approach  to  an  official 
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aristocnu^  that  hu  jet  been  eean  in  America.  The^  and  tiieir 
wiTU  are  allowed  precedence  at  private  entertauunente,  as  well 
as  on  public  occaaiouB,  over  memben  of  tba  House,  and  of  coone 
ovei  private  cituens.  Jefferson  might  turn  in  his  grave  if  he 
knew  of  such  an  attempt  to  inboduee  European  diBtinctions  of 
rank  into  his  democracy  ;  yet  as  the  ofBce  is  temporary,  and  the 
rank  vanishes  with  the  office,  these  preCensions  are  'hsjToleas ;  it 
is  only  the  universal  social  equality  of  the  coontry  that  msJcea 
them  uotevorthy.  Apart  from  such  petty  advantages,  the 
position  of  a  senator,  who  caii  count  on  re-election,  is  the  most 
desirable  in  the  political  world  -  of  America.  It  gives  as  much 
power  and  influence-  as  a  man  need  dBsire.  It  secures  for  him 
the  ear  of  "the  public  It  is  more  permanent  than  the  presidency 
or  any  great  ministarial  office,  requires  less  labour,  involves  less 
vexation,  though  still  great  vexation,  by  importunate  office- 
aeekers. 

European  writara  on  America  have  been  too  much  inclined  to 
idealise  the  Senate.  Admiring  its  structure  and  function,  they 
have  assumed  that  the  actors  must  be  worthy  of  their  parts. 
They  have  been  encouraged  in  this  tendency  by  the  language  of 
many  Americans.  As  the  Romans  were  never  tared  of  repeating 
that  the  ambassador  of  Pyrrhus  had  called  the  Roman  senate  aa 
Msembly  of  Hnga,  so  Amdricans  of  refinement,  who  are  ashamed 
of  the  turbulent  House  of  Representatives,  are  wont  to  talk  of  tiio 
Senate  as  a  sort  of  Olympian  dwelling-place  of  statesmen  and 
sages.  It  is  nothing  of  the  kind.  It  is  a  company  of  shrewd 
and  vigorous  men  who  have  fought  their  way  to  the  front  by  the 
ordinary  methods  of  American  politics,  and  on  many  of  whom 
the  battle  has  left  its  stains.  There  are  abundant  opportunities 
for  intrigue  in  the  Senate^  because  its  moet  important  business  ia 
done  in  the  secrecy  of  committee  rooms  or  of  executive  session ; 
and  many  senators  are  intriguers.  There  are  opportunitnes  for 
misusing  senatorial  powers.  Scandals  have  sometimes  arisen 
from  the  i^aotice  of  employing  as  counsel  before  the  Supreme 
Court,  senators  whose  influence  has  contributed  to  the  appoint- 
ment or  confirmation  of  the  judges.^     There  are  opportunitiee  for 

'  Im  tba  H«IoB  of  1S8S,  s  bill  vm  Inraght  In  forbidding  mamben  of  eltbsr 
BonM  of  CoognH  to  appeu  In  tbs  Fodenl  coort*  M  oooniol  far  aaj  tillrokd 
•ompui;  01  oUin  oorpoitUoa  wbicb  might.  In  reapoot  of  lb  luTiiig  nCalTad  liad 
(ranta,  ba  alfaotwl  by  Fsdanl  ItgbUiion.  Tba  bill  orlginatMi  in  tba  BnuIc, 
vhloh  dauTM  In  thii  Initanoa  tba  credit  of  Making  to  com  Iti  own  tknlla,  ind 
rrD>OT*  loDtptsUOB  from  tba  pUb  at  it*  vuka  mambfr*. 
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corraption  and  blackmailing^  of  which  anscTapnloiu  men  are  well 
known  to.  take  advantage.  Such  men  are  fortunately  few ; 
but  considering  how  demoralized  are  the  legiahttnres  of  a  few 
■oatbern  oi  western  States,  their  presence  most  be  looked  for ; 
and  the  rest  of  the  Senate,  howerer  it  may  blush  for  them,  ■■ 
obliged  to  work  with  Uiem  and  to  treat  them  as  equak.^  The 
contagion  of  political  rice  is  nowhere  eo  ewiftly  potent  as  in 
legislative  bodies,  because  you  cannot  taboo  a  man  who  has  got 
a  vote.  Ton  may  loathe  him  personaUy,  but  he  is  the  people's 
choice.  He  has  a  right  to  share  in  the  government  of  the 
country ;  you  are  grateful  to  him  when  he  saves  you  on  a  critical 
division ;  you  discover  that  "  he  is  not  such  a  bad  fellow  when 
one  knows  him  " ;  people  remark  that  he  gives  good  dinners,  or 
has  an  Agreeable  wife ;  and  so  it  goes  on  till  falsehood  and 
knavery  are  covered  under  the  cloak  of  party  loyalty. 

As  respectJB  ability,  the  Senate  cannot  be  profitably  compared 
with  the  English  House  of  Lords,  because  that  assembly  consists 
of  some  twenty  eminent  and  as  many  ordinary  men  attending 
regularly,  with  a  multitude  of  undistinguished  persons  who, 
though  members,  are  only  occasional  visiton,  and  take  no  real 
share  in  the  deliberations.  Setting  the  Senate  beside  the  House 
of  Commons,  one  may  say  that  the  average  natural  capacity  of 
its  seventy-eiz  members  Is  not  above  that  of  the  eeventy-siz  best 
men  in  the  English  House.  There  is  more  variety  of  talent 
in  the  latter,  and  a  greater  breadth  of  culture.  On  the  other 
hand,  the  Senate  exceb  in  legal  knowledge  as  well  as  in  practical 
shrewdness.  The  House  of  Commons  contains  more  men  who 
could  giva  a  good  address  on  a  literary  or  historical  subject  the 
Senat«  more  who  could  either  deliver  a  rousing  popular  harangue 
or  manage  the  business  of  a  great  trading  company,  these  being 
the  forms  of  capacity  commonest  among  congressional  politicians. 

*  Anuri«n»  DOW  frequsntlf  nceiua  tha  S«nst«  of  timidity,  uid  uarlbt  thi* 
fimlt  to  the  (act  tluit  minj  of  il«  member^  being  peiwni  of  grmt  wealth  but  no 
great  laiteixodsDce,  an  oerraiuil;  aliTa  to  the  fur  ot  being  tbongfat  dafiolnit  la 
popnkr  ajmpatMe*.  Recently  vheo  ■  iHiipoaal  wii  made  to  bring  tha  FedanI 
armr  op  to  iti  nomltia]  atrangth,  25,000  men,  no  extreme  Bgani,  the  threat  ol 
one  member  that  tha  irorking  dauea  mould  think  tha  armj  waa  bemg  increaaed 
Id  order  to  be  naed  hj  capital  againat  Ia\»ar,  la  aold  to  have  canaed  io  mndi 
nlann  that  tha  plan  waa  haatily  dropped.  So  far  aa  a  itrangei  can  Judge,  than 
la  certalnlj  leaa  reipect  for  the  Senate  coUactiTcly,  and  for  mat  of  the  eenatore 
indiTidnallj,  now  than  there  waa  eif;hUeii  yean  ago,  thongh,  of  conra^  then  u* 
among  Ita  memben  men  of  an  ability  and  cliitmcteT  wUcb  would  do  hoDonr  to 
any  aaumbly. 
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Tho  faireat  jadgment  I  know  on  the  Senate's  merito  is  contained 
iu  the  following  extract  from  an  acute  American  writer,  who  tays 
(writing  in  188S): 

"The  Senate  is  just  what  the  mode  of  its  election  and  Uke 
conditiom  of  public  life  in  this  counby  make  it,  Its  members 
■n  choaen  from  the  raolra  of  active  politiciana,  in  accordance 
with  a  law  of  natmal  selection  to  which  the  SMa  legislatures 
are  commonly  obedient;  and  it  is  probable  that  it  contains, 
conseqnentjy,  the  best  men  that  our  e7Bt«m  calls  into  politics. 
If  tiieae  best  men  are  not  good,  it  is  because  our  syatem  of 
goyemment  fails  to  atbact  better  men  by  its  prizes,  not  because 
the  country  affords  or  could  afford  no  finer  materiaL  The 
Senate  is  in  fact,  of  course,  nothing  more  than  a  part,  though  a 
oonaideTable  part^  of  the  public  service ;  and  if  the  general  con- 
ditions of  that  service  be  such  as  to  starve  statesmen  and  foeter 
demagogues,  the  Senate  itself  will  be  full  of  the  latter  kind, 
Anply  because  there  are  no  others  available.  There  cannot  bo 
a  separate  breed  of  public  men  reared  specially  for  the  Senate. 
It  must  be  recruited  from  the  lover  branches  of  the  representative 
■yatem^  of  which  it  is  only  the  topmost  part  No  stream  can  be 
purer  than  its  sources.  Tlie  Senate  can  have  in  it  no  better 
men  than  the  best  men  of  the  House  of  Bepresentatives ;  and  if 
the  HoQM  of  Representatives  attracts  to  itself  only  inferior 
talent,  the  Senate  most  put  up  with  the  same  sorb.  Thus  the 
Senate^  though  it  may  not  be  ae  good  as  could  be  wished,  is  as 
good  as  it  can  be  under  the  circutnstancea.  It  contains  the  moat 
perfect  product  of  our  politics,  whatever  that  product  may  be."^ 

The  place  whidi  the  Senate  holds  in  the  constitutional 
system  bf  America  cannot  be  fully  appreciated  till  the  remaining 
parts  of  that  system  have  been  described.  This  much,  however 
may  be  claimed  for  it^  that  it  has  been  and  is,  on  the  whole,  a 
steadying  and  moderating  power.  One  cannot  say  in  the 
language  of  European  politics  that  it  has  represented  aristocratic 
principles,  or  antd-popidar  principles,  or  even  conservative 
prineiples.  Each  of  the  great  historic  parties  has  in  turn 
commanded  a  majority  in  it^  and  the  difference  between  their 
strength  has  during  the  Ust  decade  been  but  slight  On  none  of 
the  great  issttes  Ui&t  have  divided  the  nation  has  the  Senate  been, 
for  any  long  period,  decidedly  opposed  to  the  other  House  of 
Confess.      It  showed  no  more  capacity   than   the  House  for 

'  Wccdrow  WUioa,  CMgretsiendl  antntmatO,  pp.  ISl,  166. 
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grappling  vitli  tbe  problema  of  akveiy  flztenmon.  It  ma 
scarcdj  less  readj  tluui  4iie  Houh  to  etram  tiie  Constitatioi)  b; 
sapporting  Lincolii  in  th«  sxarciae  of  the  so-called  war  powon,  w 
gabaequently  bj  cutting  down  preradential  antfaoritjr  in  tJie 
struggle  between  Congress  and  Andrew  Johnson.  All  th^ 
floctoatioiis  of  public  opinion  tell  upon  it,  nor  does  it  ventot^ 
any  more  than  ittt  House,  to  confront  a  popular  impulse,  becaoae 
it  is,  equally  with  the  House,  subject  to  the  control  of  the  great 
portiet,  which  seek  to  use  while  they  obey  tlie  dominant  senti- 
ment of  the  hour. 

But  the  fluctuations  of  opinion  tell  on  it  lees  energetically 
than  on  the  House  of  Bepreaentatirea.  They  reach  it  slowly 
and  gradually,  owing  to  the  systom  which  rsnewB  it  by  one-third 
erery  second  year,  so  thaG  it  sometimee  happens  that  before  the 
tide  has  risen  to  tlie  top  of  the  Sood  in  the  Senate  it  has  already 
begun  to  ebb  in  the  country.  The  Senate  has  been  a  stouter 
bnlvark  a^inst  agitation,  not  merely  because  a  majority  of  the 
senators  have  always  four  years  of  membership  before  them,  wmtin 
which  period  public  feeling  may  change,  but  also  because  the 
senators  have  been  individually  stronger  men  than  the  repre- 
■wtativea.  They  are  less  democratic,  not  in  opinion,  but  in 
temper,  because  they  have  more  self-confidence,  because  they 
have  more  to  loee^  because  experience  has  taught  them  how 
fleeting  a  thing  popular  sentiment  is,  and  how  useful  a  thing 
continuity  in' policy  is.  The  Senate  has  therefore  usually  kept 
its  head  better  thaji  the  House  of  Kepresentativea,  It  has  ex 
pressed  more  adequately  the  judgment,  aa  contrasted  with  the 
emotion,  of  the  nation.  In  this  sense  it  does  constitute  a  "  check 
and  balftDoe"  in  the  Federal  govenunent  Of  the  three  great 
fimdaons  which  the  lathers  of  the  Constitution  meant  it  to 
perform,  Uie  firs^  that  of  securing  the  righto  of  the  smaller 
States,  is  no  longer  important,  because  the  extent  of  Stete  rightu 
has  been  now  well  settled ;  while  the  second,  that  of  advising  or 
controlling  the  Executive  in  appointmenta  as  well  aa  in  treatio*. 
has  given  rise  to  evils  almost  commensurate  with  ito  benefitii. 
But  the  third  duty  is  still  well  discharged,  for  "  the  propensity 
of  a  single  and  numerous  assembly  to  yield  to  the  impulse  oi 
sudden  and  violent  passions  "  is  restnLined. 
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Thx  Hoom  of  BepreaentataTee,'  anudlf  called  for  shorbieM  the 
Hotue,  repreienta  tiie  nation  on  tlie  buis  of  population,  as  the 
Senate  Tepresente  the  States. 

Bnt  eTQi)  in  the  composition  of  tlie  House  tlie  Statei  p]Aj  an 
impcnlaiit  parb  Th«  Constitation  providea  *  that  "  representa- 
tivee  and  direct  taxes  Bball  be  apportioned  amoi^  the  aerwal 
States  aooording  to  their  reepectiTe  nomben  "  and  nader  this 
proTuion  Congress  allote  bo  many  members  of  the  House  to  each 
State  in  proparti<»i  to  its  population  at  the  last  preceding 
decennial  census,  leaving  tlie  State  to  determine  the  diotriots 
vithin  its  own  area  for  and  b;  .vbich  the  members  shall  be 
chown.  These  dijBtricta  are  now  equal  or  nearly  equal  in  sixe ; 
hot  in  laying .  them  out  there  is  ample  scope  for  tlw  process 
called  "  genTmanderinK"  *  whioh  tlie  dominant  party  in  t,  State 

'  CoutitatlMi,  Art.  L  |  ^  par,  8 ;  ofl  AmmAiiMmt  ilr.  j  2. 

*  3o  c>Ul«d  trimi  Elbrid^  0*trj,  t  iMdlng  Dsmoentle  poUtleiut  in  Huu- 
alianni  [i  msmber  oF  tha  ConiUtnticiiial  OanTeatiaD  of  1787,  isd  tn  181S  slMtMl 
V)u-Fl:ttldant  of  tlia  Pnlted  Btatoa},  who  when  Munchowtti  wu  Iniiig  n4it- 
triotod  contiiTcd  ■  ^ama  whicb  gsva  an«  of  tin  dlatrlcU  ■  ihiin  Uks  tlut  of  a 
lizard.  A.  noted  artiat  antaring  tiia  room  of  *n  oditoi  who  had  o  map  of  tha  na* 
dijtHcta  hugliig  OB  tha  wall  otcc  hla  daak  obaarred,  "  Whj,  thia  diitrlet  looks 
Ilka  a  alUDundav"  »>■'  P°t  In  tiia  aliwi  and  ayaa  of  tha  tiantni*  with  hla  pandl. 
"  Bar  nthar  ■  OanTmaodat,"  npllad  tha  adltor ;  and  Hw  nana  ataok.  Iba  aim 
of  ganymanderlnK  of  ooniaa,  ii  ao  to  1^  ont  tha  ona-mambaied  dlatricla  aa  to  aacin* 
In  ih*  gnataat  poMibla  nombo  oT  tham  ■  m^Jodt;  for  tha  ftitf  whJah  Mndocta 
tha  oparaULi.  TUt  is  don*  MUoUiiMa  bj  Uirawing  tha  gnstaat  poaaibl*  namber 
of  hoatDa  Totcci  into  a  diitriot  wUoh  1*  anyhow  oartaln  to  ba  hoatil^  aomatinila 
by  adding  to  ■  dlttrict  when  putlea  ara  eqnallj  dliided  tome  placa  Id  which  tha 
m^orlty  of  friendly  Toten  Is  saffldsnt  to  tarn  tha  scsls.  Tbare  Is  ■  dlatiict  In 
Hiasiaaip[4  (tha  ao-caUad  Shoe  String  dlslrlnt]  GOO  mile)  long  by  40  brand,  and 
another  In  PanniylTsnla  naembllng  a  domb  -  balL  Sonth  Caiollnn  fanilshes 
soma  beantlful  recent  eismplta.  And  In  HissoDii  ■  dlstrlat  hn  bean  contriTad 
longai.  It  maoaared  along  its  windings,  then  the  Stste  itself,  Into  which  -  la  faufc 
s  Dsmbar  la  poaaibli  of  the  nagro  Totva  hsTa  baan  thrown. 
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nrel;  fiuls  to  appij  for  its  own  advaiit^a  Where  a  State  legii- 
latan  has  faUed  to  redistribato  tlis  State  into  oongreaidoiial  dia- 
tricte,  after  the  State  baa  received  an  iDcreaae  of  repreeeatatlvea, 
the  additional  member  or  membera  are  elected  hy  the  voters  of 
the  whole  State  on  a  general  ticket,  and  are  called  "  representa- 
tiree  at  larga."  Very  recently  one  State  (Maine)  elected  all  its 
repreaentativee  on  this  plan,  while  another  (Eanaas)  elected  three  . 
by  dislaricts  and  foor  bj  general  ticket  Each  dislnct,  of  conrsa. 
Ilea  whoUy  within  the  limita  of  one  State.  When  a  seat  becomes 
vacant  the  governor  of  the  State  iieiies  a  writ  for  a  new  electicm, 
and  when  a  member  desirae  to  reeien  his  seat  he  does  so  by  letter 
to  the  governor. 

The  original  House  which  met  in  1789  contained  only  sixty- 
five  members,  the  idea  being  that  there  should  be  one  member 
for  every  30,000  persona.  As  population  grew  and  new  States 
were  added,  the  number  of  memben  was  increased.  Originally 
Congress  fixed  the  ratio  of  members  to  population,  and  the  House 
accordingly '  grew  j  bnt  latt«rly,  fearing  a  too  rapid  increase,  it 
has  fixed  the  number  of  members  with  no  regard  for  any  precise 
ratio  of  members  to  popnlation.  At  present  the  total  nnmber  is 
329,  being,  accordii^  to  the  census  of  1880,  one  member  to 
1S4,326  soula  Seven  States,  Colorado,  Delaware,  Nevada, 
Oregon,  N.  Dakota,  Montana,  Washington,  have  one  representative 
each ;  five  have  two  each  j  while  HiTew  York  baa  thirty-four,  and 
Pennsylvania  twenty-eight.  Besides  these  full  members  there 
are  also  five  Territorial  deleg&t«s,  one  from  each  of  the  Terri- 
tories regions  in  tbe  West  enjoying  a  species  of  self-government, 
bat  not  yet  formed  into  States.  These  delegates  sit  and  speak, 
but  have  no  right  to  vote,  being  unrecognized  by  the  Constitu- 
tion. They  are,  in  fad^  merely  persons  whom  the  House  under 
a  statute  admits  to  it«  floor  and  permits  to  address  it. 

The  electoral  franchise  on  which  the  House  is  elected  is  for 
each  State  the  same  as  that  by  which  the  members  of  the  more 
numerous  luanch  of  the  State  legislature  are  chosen.  Originally 
electoral  franchises  varied  very  much  in  difi'erent  States :  now  a 
suffrage  practically  all  but  universal  |»«vaila  everywhere.  A 
State,  however,  has  a  right  of  limiting  the  suiTrage  as  it  pleases, 
and  many  States  do  exclude  persons  oonvicted  of  crime,  paupers, 
illiterates,  etc  ^  the  fifteenth  amendment  to  the  Constitution 
(passed  in  1870)  "the  right  of  citizens  of  the  United  States  t» 
vote  sliall  not  be  denied  or  abridged  by  any  State  on  account  of 
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nc«,  ooloor,  or  previous  condition  of  aervitade,"  irbile  hj  the 
fonrteenfh  Kmendment  (pssaed  in  1868}  "  the  basis  of  repraaenta- 
tion  in  B07  State  is  reduced  in  respect  of  any  male  citizens  ex- 
cluded from  the  suSroge,  save  for  participation  in  rebellion  or 
otlier  crimes."  Each  State  has  therefore  a  strong  motive  for 
Iceeping  ito  suffrage  vide,  bat  the  &ct  remains  that  tJie  banchise 
hj  vhich  the  Federal  legislature  is  chosen  m&j  differ  vastly,  and 
does  in  some  points  actoallf  differ  in  different  parts  of  the  Union.^ 
Members  are  elected  for  two  years,  and  tiie  election  always 
takes  [daoe  Jn  tjie  even  years,  1884,  1886,  1888,  and  so  fortli. 
Thus  the  election  of  every  second  Congress  coincides  with  that 
of  a  President;  and  admirers  of  the  Constitutian  find  in  t^iis- 
arrangement  another  of  their  favourite  "  checks,"  because  while. 
it  gives  the  incoming  Presidsnt  a  Congress  presumably,  tliough 
by  no  means  necessarily,  of  the  same  political  complexion  as  his 
own,  it  enables  the  people  within  two  years  to  express  their 
approval  or  disapproval  of  his  conduct  by  sending  up  another 
House  of  Representatives  which  may  snpport  or  oppose  the 
policy  he  has  followed.  The  House  does  not  in  the  regultu^ 
oomne  of  things  meet  ua^  a  year  has  elapsed  from  the  time 
when  it  has  been  dected,  though  the  President  may  con- 
voke it  sooner,  i&  a  House  elected  in  November  1888  will 
not  meet  tall  December  1680,  unless  tiie  President  summons 
it  in  "  extraordinary  session  "  some  time  after  March  1889,  when 
the  pTBvioas  House  expires.  This  summons  has  been  issued  ten 
tames  only  since  1789  ;  and  has  so  often  brought  ill  luck  to  the 
Bummoning  President  that  a  sort  of  superstition  against  it  has 
now  grown  up.*  The  question  is  often  mooted  whether  a  new 
Ccmi^^eea  ought  not  by  law  to  meet  within  six  months  aft«r  its 
eleotaon,  for  Mime  are  inconveniences  ih  keeping  an  elected 
House  mioi^ganised  and  Spe&kerlcss  for  a  twelvemonth.  But 
the  connby  is  not  so  fond  of  Congress  as  to  desire  more  of  it 
It  ia  a  singular  result  of  the  present  arrangement  tiiat  the  old 
House  continues  to  sit  for  nearly  four  months  after  the  members 
of  the  new  House  have  been  elected. 

1  Hluxla  lolaud  ntuDsd  till  1888  ■  mull  praiiertr  qnillBuillaa  for  electon, 
ud  In  aomt  SUta  pi; msut  of  i  poll  Ui  ia  madi  ■  sonditloD  to  tli«  «ierclw  ol 
elaotontl  rlghti.     Bes  duplsr  XL,  on  Btate  LegialatiuoL 

■  Thli  01  lack  la  nippivod  {ajt  Ur.  BUing  Id  bis  Twrnfji  rnn  ■'■  Conffivtii 
to  ■ttaoh.  MpaaisU;  to  Haj  aeMioiu,  wUlch  nmludi  ouo  of  tha  niptnitilinii  agilrut 
Ma;  iDKrriig**  mraiioiwil  by  Jaliu  Knoi  aprapoa  of  tho  luaninge  oT  Marj  QuMa 
of  iictiti  ami  DoTDlar. 
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The  ezpeoBe  of  an  electioa  Viries  greaUf  from  district  to 
dntrict  Sometimes,  especially  in  gre&t  Gitdes  where  ill^tonute 
e^ioDditaro  is  more  freqaent  and  lees  detectable  than  in^ranl 
diriricts,  it  rises  to  a  sum  of  $10,000  (£2000)  or  more :  some- 
times it  is  trifling.  No  eetimate  <^  the  arerago  can  be  fonned, 
because  no  returns  of  election  ezpensee  are  required  by  law.  I 
&UIC7  that  a  seat  costs,  as  a  rule,  less  than  one  for  a  coanty 
division  does  in  I^gland.'  A  candidate,  unless  -very  vealthy,  is 
not  expected  to  pay  the  whole  expense  out  of  his  own  pockety 
hat  is  aided  often  bj  the  local  contributions  of  his  friends,  some- 
times by  a  Bubrention  from  the  election  funds  of  the  party  in  the 
State.  Most  of  the  expenditure  ia  Intimate,  that  is  to  say,  it 
goes  in  paying  for  meetings,  in  printing,  in  adrertisemwts,  in 
agent^.  iJl  tdie  official  expenses^  ench  as  for  clerks,  polling 
booths,  et«.,  are  paid  by  the  public.  Bribery  is  not  rare  in  the 
nrbui  distrietx,  nor  in  some  ot  the  country  diBtricte :  but  elec- 
tums  are  seldom  impeached  on  that  ground,  for  the  difficulty  of 
proof  is  incressed  by  tite  circumstance  that  the  House,  which  is 
of  course  the  investigating  and  deciding  authority,  does  liot  meet 
tall  a  year  after  the  election.  As  a  member  is  elected  for  two 
years  only^  and  the  iuTestigation  would  probably  drag  on  during 
the  whole  of  the  first  session,  it  is  scarcely  worth  whOe  to  dispute 
the  return  fw  the  sake  of  taming  him'  out  for  the  second 
MsncHL*  Systematic  beating  is  uncommon.  Sometiines  in 
eountry  plaoea  a  voter  who  has  come  l&on  a  distance  to  vote, 
expects  a  free  dinner,  and  no  one  complains  if  he  gets  it.  In 
smne  States,  drinking  places  are  closed  on  tiie  election  day. 
Among  the  members  of  the  House  there  are  few  young  men, 
>  In  Engluid  tli«  Act  U  uid  47  VIA  a.  Gl,  SohcdnlB  L,  flzH  the  mazlmiuii 
•ipcaditoTe  at  ■  eandld&te^  UclntiTi  of  penoiui  aipeiiMa  ud  ntnming  offlcar't 
chftrgei,  M  follow* : — In  ■  boiongh  £380,  uid  ui  *ddltioiud  £iO  tor  ergrr  complsts 
1000  sleeton  ibon  -2000.  In  i  conntr  £710,  ud  an  additional  £60  for  ererr 
coniplite  1000  dsctora  aboTs  2000.  'Expmttt  at  bonnieh  slectioika  an  lutulljr 
balow  the  Ugil  maximimi.  In  conntlw  not  k>  often.  H«  uttngo  tiponditim,  all 
kiiida  of  upwiM  inclndsd,  saema,  to  county  conctituenciea,  to  be  from  £1100- 
£1SOO,  and  In  borongtu  troa  £400-£BOO. 

*  Tbit  auitt  theae  faTouing  conditiona  brlbar;  la  not  eommon  may  ba  dns  to 
tb«  gnat  liie  of  tlie  oongnadoiial  diitricti  (aTaraga  population  ot  a  dlatitct  (1S89) 
at  Jmtt  170,000).  Bribery  aprang  up  In  Gii|;laii(l  wbsn  conititnenelea  van  aniall 
— it  VH  tar  mora  rlfs  In  boroaghs  than  in  coimtiea — and  ll*  diaappcaranca  of  lata 
yaara  la  probaUj  dne  to  ths  snormoaa  anlargement  or  tbe  conitltnenelBS  aa  wall 
aa  to  tha  aaTara  and  naichlng  promnoni  of  ths  ineBent  law.  At  Rome,  botrgrcT, 
candldatea  naed  to  bribe  larga  numbers  of  elooton  ;  and  I  bare  heard  of  city  dia- 
dicta  in  Amnica.In  wUch  thonundt  of  alaoton  urn  baliaTed  to  biTa  reodved  a 
pecuDlarj'  rnniideratlon. 
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and  ati]l  fewer  old  men.  The  immenu  majority  are  betvem 
forty  and  sixty.  lAwyers  aboand,  including  in  that  term  boUi 
tiujKO  nho  in  Qnti  Brit&in  are  called  bametsrs  w  adrocat«^  and 
those  vho  are  called  attorneys,  there  being  in  America  no  dis- 
tinction between  these  two  branches  of  the  profession.  An 
analysis  of  the  House  in  the  fiftieth  CongreSa,  that  of  1887-89, 
showed  that  two  hondred  and  three  memben,  i»  nearly  two- 
thirds  of  the  whole  number,  had  been  trained  or  had  practised 
as  lawyers.  Of  oourss  many  of  these-  had  praclacally  dropped 
law  as  a  business,  and  given  themaelres  wholly  to  politics.  Next 
in  number'  come  tiie  men  engaged  in  manufactures  or  commerce, 
in  agriculture,  or  banking,  ca  journalism,  but  no  one  of  tJieae 
occupations  counted  u  many  as  forty  memben.*  No  military 
or  naval  ofiScer,  and  no  person  in  the  civil  service  of  the  United 
States,  can  ait  Scarcely  any  of  the  great  railway  men  go  into 
Congress,  a  fact  of  much  significance  when  one  considen  that 
they  are  really  the  moet  powerful  people  in  the  country ;  and  of 
the  numerous  lawyer  members  very  few  are  leaders  of  the  bar  in 
their  respective  States.  The  reason  is  the  aame  in  both  cases. 
Eesidence  in  Washington  makes  practice  at  the  bar  of  any  of  the 
great  cities  impossible,  and  men  in  lucrative  practice  would  not 
generally  sacrifice  their  profession  in  order  to  dt  in  the  Hous^ 
while  railway  managsn  or  financiers  are  too  much  engrossed  by 
their  business  to  be  able  to  undertake  the  duties  of  a  member. 
The  absence  of  railway  men  by  no  means  implies  the  absence  of 
raQway  influence^  for  it  is  as  easy  for  a  company  to  inflnenoe 
legislation  from  wiUiout  Congress  as  from  within. 

Most  members,  including  nearly  aU  western  men,  have  re- 
ceived their  early  education  in  the  common  schools,  but  one  half 
or  more  of  the  whole  number  have  also  graduated  in  a  university 
or  college.  This  does  not  Qeceasarily  mean  what  it  would  mean 
in  Europe,  tor  some  of  the  amaller  colleges  are  no  better  than 
English  grammar  schools  and  not  aa  good  as  Gemuui  gymnasia. 
It  is  noticeable  that  in  the  accounts  of  their  career  which  mem- 
bers'prepare  for  the  pages  of  the  Conffrttsumal  Direelory,  they 
usually  dwell  upon  the  fact  of  their  graduation,  or  state  that  they 

*  Id  tb*  mtiath  Oongma  tlia  Dumber  at  penoni  ttating  thamwlTM  to  b«  ■>- 
gagad  in  eommene  mt  S9,  Id  ((riciilnira  26.  Id  thi  fortf-dghth  CoogiMi  tlun 
wM*  SOS  Imvyin.  1  Uk*  Uwn  nDtnlxn  bom  tfaa  Cojigrtttiinutl  DirtdBry,  wUob 
1  luT*  euafttll}  uuljiad,  bnt  >•  toma  msmlxn  do  not  lUta  thalr  ooanpctuait^ 
ths  uuljnd*  f>  not  qnlts  complfU,  and  than  an  probably  mon  Wwyva  than  tin 
nninbn'  I  Iiiv*  girco. 
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have  "received  an  academio  educatioii." '  A  good  manj',  but 
apparently  not  the  majority,  have  served  in  the  legislatore  of 
their  own  State.  Comparatarely  few  are  wealthy,  aud  few  are 
very  poor,  while  scarcely  any  were  at  the  time  of  their  election 
worldag  men.  Of  course  no  one  could  be  a  working  man  while 
hs  sita,  for  he  would  hare  no  tame  to  spare  for  his  trade,  and 
the  salary  would  more  than  meet  his  wants.  Nothing  prevents 
an  artisan  from  being  returned  to  Congress,  but  there  seems 
little  disposition  among  the  working  classes  to  send  one  of  them- 
selves. 

A  member  of  the  House  enjoys  the  tiUo  of  Uunouiable,  which 
is  ^ven  to  him  not  merely  witJiin  the  House  (as  in  England),  but 
in  the  world  at  large,  as  for  instance  in  the  addresses  of  his 
letters.  As  he  shares  it  with  membeiti  of  State  senates,  all  the 
higher  officials,  both  Federal  and  State,  and  judges,  the  dis- 
tinction is  not  deomed  a  high  one. 

An  estimate  of  the  powers  of  Congress  as  a  whole  belongs  to 
a  later  chapter.  As  regards  those  of  the  House  in  particular,  it 
is  enough  to  say  that  they  are  in  theory  purely  legistativa  The 
House  has  no  share  in  the  executive  functiuiia  of  the  Senate, 
nothing  to  do  with  confirming  iippointmente  or  approving  treaties. 
On  the  other  hand,  it  has  the  exclusive  right  of  initiating  re- 
venue bills  and  of  impeaching  officials,  features  borrowed,  through 
the  Slute  Constitutions,  from  the  English  House  of  Commons, 
and  of  choosing  a  President  in  case  there  should  be  no  absolute 
majority  of  presidential  electors  for  any  one  candidate.  This 
very  important  power  it  exercised  in  1801  and  162G.' 

Setting  extraordinary  sessions  aside,  every  Congress  has  two 
sessions,  distinguished  as  the  First  or  liong  and  the  Second  at 
•Short  The  long  session  begins  in  the  fall  of  the  year  aft«r  the 
election  of  a  Congress,  and  continues,  with  a  recess  at  Christmas, 
till  the  July  or  August  following.  The  short  sesaion  begins  in 
Uie  December  after  the  July  adjournment,  and  lasts  till  the  4th 
of  March  following.  The  whole  working  life  of  a  House  is  thos  from 
ten  to  twelve  months.  Bills  do  not,  as  in  the  English  Parliament, 
expire  at  the  end  of  each  session ;  they  run  on  from  the  long  seedon 
to  the  short  one.     All  however  that  have  not  been  passed  when 

>  In  Uj«  Conrp^siional  Dinciorg  Tor  Ihs  fiftioth  CongnBt  T  RuA  EOS  incmbcn 
daiufng  to  havii  Teeeiieda  "collegiHle"  or  "aciidenilc"  eduolioD,  S4  owning  to 
u  dumeultr;  or  common  ichool  edacaUoD,  aad  the  reiu&iLJer  nilent  ou  tha 
nibj*cL  *  8co  above,  Chapter  V. 
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tiie  btal  4th  March  arriTes  periah  foiihwith,  for  the  aesaion  being 
fixed  by  statute  cannot  be  extended  at  pleasure.'  There  ia  con- 
BequenUy  a  terrible  tcramble  to  get  busineaa  puahed  through  in 
the  laal  veek  or  two  of  a  Congreas. 

The  Houae  uauallj  meete  at  noon,  and  aits  till  four  or  six 
o'clock,  thongh  towards  the  cIom  of  a  aeaaion  theae  houra  are 
lengthened.  Occasionally  when  obatruction  occora,  or  when  at 
liie  verj  end  of  a  aeasion  meaaageB  are  going  backwarda  and  for 
wwda  between  the  Houae,  the  Senate,  and  the  Presidents  it  sits 
all  n^t  long. 

The  usages  and  rulea  of  procedure  of  the  House,  which  differ 
in  many  respects  from  thoae  of  the  Senate,  are  too  numerous  to 
be  deacribed  here.  It  ia  aaid  that  an  induatrious  member  needs 
one  whole  seasion  to  learn  them.  I  will  advert  only  to  a  few 
points  of  apecial  interest^  choosing  thoae  which  iltuatrate  Ameri- 
can political  ideas  or  bring  out  the  points  of  likeneas  and  unlike- 
neaa  between  Congress  and  the  Engliah  Parliament.  The  anbject 
of  committaes  will  require  a  chapter  to  itself. 

An  oath  or  affirmation  of  fidelity  to  the  Constitution  of  the 
United  States  is  (as  prescribed  by  the  Constitution)  taken  by  all 
members;*  also  by  the  clerk,  the  sergeantrat-arms,  the  door- 
keeper, and  the  post-master. 

The  aergeant-atrarma  ia  the  treaaurer  of  the  House,  and  paya 
to  each  member  bia  aalary  and  mileage  (trarelling  expenses).  He 
has  the  custody  of  the  mace,  and  the  duty  of  keeping  order, 
which  in  extreme  caaea  he  performa  by  carrying  the  mace  into  a 
throng  of  disorderly  membua.  This  aymbol  of  authority,  which, 
as  in  the  Houae  of  Commons,  ia  moved  from  its  place  when  the 
House  goes  into  committee,  consists  of  the  Roman  /tuea,  in 
ebony,  bound  with  silver  bonds  in  tbe  middle  and  at  Vie  ends, 
each  rod  ending  in  a  apear  head,  at  the  other  end  a  globe  of 
silver,  and  on  the  globe  a  ailver  eagle  ready  for  flight.     English 

>  Senkt*  lilllii  *1>I>  tiplra  at  th>  cud  of  i  Ooogreai. 

A  propoiial  nccntlf  n>ds  to  axtemlUit  MBiaii  till  Apil]  ind.  ban  tha  Prol. 
SfDt  faingontad  tlm  mndi  likdj  to  bs  idoptad. 

'.  Ths  Mth  li  admln[)t«r«d  by  tha  Speolccir,  ind  in  tho  form  foUowlnf  :  *  I  do 
■oldsulr  twmz  {or  iffirm)  tbst  I  vUl  npport  tba  Coiutitutlan  of  tlll^  United 
Statas  igaliut  all  Mwnlea,  foraign  and  domeitlc  ;  that  I  wIU  baoi  tna  tilth  uil 
tilittf"""-  to  tlu  auno ;  that  I  taka  thia  obligation  Irealj  without  %nj  mintal 
naovatton  <r  pnrpOM  of  sTUloa,  and  that  I  will  wall  and  faithfully  dUcharga 
tbo  dntia*  o(  tlw  oBn  on  which  I  am  about  to  sntir,  ao  balp  ma  God."  "  All^.  ' 
aneo  "  to  >  legal  Inatniment  wanld  hava  werocd  an  odi!  aipreaaion  to  tliM*  agst 
in  «hkh  Um  DOtlon  et  alliglaiica  areia. 

VOL.  I  K 
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[weoedsnt  snggeota  tbe  Okca,  but  u  it  conld  not  be  ■omoiintwl 
bj  &  CTOTn,  Borne  has  prescribed  ite  design. 

Tbe  derk  of  tlte  last  preceding  Hquee  acts  u  r  sort  of  tern 
poniy  chaimun  till  a  Speaker  id  ctoaeii;  members  tiien  ad- 
dress him,  and  he  decides  questions  of  order. 

The  proceedings  each  dkj  begin  with  prayers,  which  are  con- 
dncted  hy  a  chaplain  wbq  is  appointed  by  the  House,  not  as  in 
En^and  hy  the  Speaker,  and  irho  maj,  of  course,  be  selected 
from  any  religions  denomination.*  Lota  are  drawn  for  seats  at 
the  beginning  of  the  session,  each  member  selecting  the  place  ha 
pleases  aooording  as  his  turn  arriTes.  By  courtesy  iba  senior 
member  is  allowed  to  retain  the  seat  be  hu  appropriated  before 
tbe  drawing  by  putting  his  hat  upon  it  [liie  places  at  the 
ertreme  rightand  left  of  the  chair  are  the  least  desired.  Mem- 
bers generally  try  to  secure  seats  near  their  friends,  or  otiier 
members  from  l^e  same  State.  Although  the  Democrats  are 
mostly  to  the  Speaker's  right  hand,  members  do  not  sit  strictiy 
ihooording  to  ptuty,  a  circumstance  which  deprives  invective  ^ 
much  of  its  dramatic  effect  One  cannot,  as  in  England,  point 
the  finger  of  scom  at  "hon.  gentlemen  opposite."  Every  mem- 
ber is  required  to  rMnain  oncorered  in  the  House. 

Evsry  member  addresses  the  Speaker  and  tlie  Speaker  only, 
and  refers  to  another  member  not  by  name  but  as  the  "gentle- 
man from  PennsylTania,"  or  as  the  case  may  be,  irfthout  any 
particular  indication  of  the  diatiict  which  the  person  referred  to 
repreaentB.  As  there  are  twenty-eight  gentlemen  fnAn  Fennsyl- 
Tania,  and  l^e  deecriptives  used  in  tlie  English  Houw  of  Com- 
mons (learned,  gallant^  right  honourable)  are  not  in  use^  facili- 
ties for  distinguishing  the  member  intended  are  not  perfect  A 
member  usually  speaks  from  his  seat^  but  .may  speak  from  the 
clerk's  desk  or  from  a  spot  cloaa  to  the  Speaker's  chair.  A  rule 
(often  disregarded)  forbids  any  one  to  pass  between  the  Speaker  and 
the  member  speaking,  a  curious  bit  of  adherence  to  English  usage. 
Divisions  were  originally  (rule  of  I7th  April  178S)  taken  by 
going  to  the  right  and  1^  of  the  chair,  according  to  the  <^ 
practice  of  the  English  House  of  Commons.*    This  baving  been 

1  Barmoiu  do  not  Hem  to  h&TB  bean  ever  [oeaelied  btfora  either  HottM  o( 
Otmffmt,  M  thsj  eUIl  oDculpnally  ire  before  the  BonM  of  ODumoiu.  A  annoa 
WH  preeehed  at  the  opening  ol  the  Tnodi  Btstee  Oenenl  In  ITSB, 

'  It  w»i  not  irnta  1830  (and  in  tut  u  ■  leratt  <jt  tbe  chum  In  Um  dMnetat 
of  the  Honn  oF  CommoD*  nude  b;  the  Rifonn  Aot  of  18S3)  that  the  pieiMrt 
lyttara  at  recording  the  naniee  of  membert  nhn  Tots  hj  "'"Til  tbau  pile 
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fotuid  inconretiients  a  resolution  of  9th  June  1789  eatabliihod 
the  present  practice,  whereby  memben  riae  in  tbeir  seats  and 
are  counted  in  the  first  iiutance  bj  the  Speaker,  but  if  he  ia  in 
douht,  or  if  a  count  be  required  hy  one-fifth  of  those  present 
(vhich  cannot  be  less  tban  one-tenth  of  the  whole  Houae),  then 
by  two  tellers  nanied  by  the  Speaker,  between  whom,  as  they 
stand  in  the  middle  gangway,  members  pass.  When  &  call  of  yebs 
and  nays  is  so  demanded,  the  clerk  calls  the  full  roll  of  the  House, 
and  each  member  answers  aye  or  no  to  his  name,  or  says  "  no 
vole."  When  the  whole  roll  has  been  called,  it  ia  called  over  a 
second  time  to  let  those  vote  who  have  not  voted  in  the  first  call 
Members  may  now  change  their  rotea.  -  Those  who  hare  entered 
the  House  after  their  names  were  passed  on  the  aecond  call  can- 
not rote,  hut  often  take  the  opportunity  of  rising  to  say  that 
they  would,  if  tlien  present  in  the  House,  have  voted  for  (or 
against)  the  motion.  All  this  ia  set  forth  in  tLe  Congreasionai 
Record,  which  also  contains  a  list  of  the  members  not  voting  and 
of  the  pairs. 

When.Uie  question  ia  an  important  one^  it  is  obviously  neces- 
sary that  the  names  of  members  voting  should  be  pat  on  record 
Bat  the  call  is  sometimes  demanded  in  order  to  give, people  time 
to  consider  how  they  should  vote,  and  while  it  is  proceeding 
members  may  be  seen  running  hi^er  and  thither  to  take 
the  advice  of  friends  or  prominent  men,  not  answering  to 
their  names  on  the  first  call,  but  awaiting  the  second  call  to  vote. 
A  process  which  consumes  so  much  time,  for  it  sometimes  takes 
an  hour  to  call  throi^h  the  three  hundred  and  twenty-five 
names,  is  an  obvious  and  effective  engine  of  obstruction.  It  is 
frequentTy  ao  used,  for  it  can  be  demanded  not  only  on  questions 
of  substance,  but  on  motions  to  adjourn.  This  is  a  rule  which 
the  House  cannot  alter,  for  it  rests  on  an  express  provision  of 
the  Constitution,  Art  l  S  S. 

No  one  may  speak  more  than  once  to  the  same  question, 
unless  he  be  the  mover  of  the  motion  pending,  iu  which  case  lie 
is  permitted  to  reply  after  every  member  choosing  to  speak  has 
spoken.     This  rule  is  however  frequently  broken. ' 

ibnugh  lobliui  WH  introdoMd  it  Wutminitcr.  Till  then  ons  puty  nmaiDcd 
1b  tha  Hoow  wUI*  tha  Dthai  ntlred  into  the  lablij,  ind  oslj  tha  Immljcri  wan 
noordad.  Uaeh  diilika  «u  it  fint  annecd  to  tli*  naw  plu,  uid  tlia  tcUan 
aomctlma  fonadlt  difflcolt  to  ucartain  tha  nuuei  of  mtmbcn  u  thay  wnllcad 
put  then.  At  pramit  Uia  tallaia  menlr  ccnnt  tha  namban,  uid  tlia  nuan  an 
tskan  bjr  taor  diriiion  daika. 
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Speecbes  are  limited  to  one  honr,  nibject  to  a  power  to  extend 
Uiifl  time  by  unanimoua  consent,  and  may,  in  oommittee  of  tihe 
whole  House,  be  limited  to  fire  nunutea.  So  far  as  I  could 
learn,  this  hour. rule  works  very  well,  and  does  not  tend  to  bring 
speeches  np  to  that  length  as  a  regular  thing.  A  member  is  at 
liberty  to  give  part  of  his  time  to  other  members,  and  this  is  in 
practice  constantly  done.  The  member  speaking  will  say :  "  I 
yield  the  floor  to  the  gentleman  from  Ohio  for  fire  minutes,'  and 
so  on.  Thus  a  member  who  has  once  secured  ihe  floor  has  a 
large  control  of  the  debate. 

The  great  remedy  against  prolix  or  obstructire  debate  is  the 
so-called  previous  question,  which  is  moved  in  the  form,  "  Shall 
the  main  question  be  now  put  t "  and  when  ordered  closes  forth- 
with all  debate,  and  brings  Uis  House  to  a  direct  vote  on  that 
main  question.  On  the  motion  for  the  putting  of  the  main 
question  no  debate  is  allowed ;  but  it  does  not  destroy  the  right 
of  the  member  "reporting  the  measure  under  considerataon " 
from  a  committee^  to  wind  up  tiie  discussion  by  his  reply.  This 
closure  of  the  debate  may  be  moved  by  any  taiembw  wiUioat  the 
need  of  leave  from  the  Speaker,  and  requires  only  a  bore 
majority  of  tJiose  present  When  directed  by  the  House  to  be 
applied  in  c6mmittee,  fear  it  cannot  be  moved  after  the  House  ha» 
gone  into  committee,  it  has  the  effect  of  securing  five  minutes  to 
t^e  mover  of  any  amendment,  and  five  minutes  to  the  member  who 
first  "  obtains  tiie  fioor "  (gets  ibe  chance  of  spe&king)  in  opposi- 
tion to  it,  permitting  no  one  else  to  speak.  A  member  in  propoe- 
ing  a  resolution  or  motion  usually  a^ka  at  the  same  time  for  the 
previous  question  upon  it^  so  as  to  prevent  it  from  being  talked  out 

Closure  by  previous  question  is  in  almost  daily  use,  sod  is 
considered  so  egaential  to  the  progress  of  basiness  that  I  never 
found  any  member  or  official  who  thought  it  could  be  dispensed 
with.  Even  the  senators,  who  object  to  its  introduction  into 
their  own  much  smaller  chamber,  agree  that  it  must  exist  in  a 
large  body  like  the  House.  To  the  inquiry  whether  it  was 
abused,  most  of  my  informants  answered  that  this  rarely  hap- 
pened, whQe  one^  a  gentleman  officially  connected  with  the 
House  for  thirty  years^-  during  fourteen  of  which  he  had  been 
clerl^  wenlTBO  far.  as  to  say  that  he  had  never  known  a  case  of 
xbuse.  This  is  attributed  to  the  fear  entertained  of  the  dis- 
approval ol  the  people,  and  to  the  sentiment  within  the  House 
itself  in  favour  of  full  and  fair  discussion,  which  sometimes  in- 
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duces  the  majority  to  refuea  the  previoae  question  wtien  d» 
maaded  bj  ono  of  their  own  party,  or  on  behalf  of  a  motion 
which  they  are  as  a  whole  sapportm^  "No  one,"  they  aay, 
"  who  IB  bond  fdt  disciusibg  a  subject  in  a,  Bensible  way,  would 
be  etoj^>ed  by  the  application  of  the  previous  question.  On  the 
other  hand  we  should  never  got  even  urgent  bills  through 
without  it" 

NotwiUistonding  this  powerful  engine  iva  expeditong  business 
obstrucdon,  or,  as  it  is  csJled  in  America,  filibustflrii^  is  by  no 
means  unlmown.  It  is  usually  practised  by  making  repeated 
motjons  for  the  adjournment  of  a  debate,  ac  for  "taking  a 
recess  "  (suspending  Uie  sitting),  or  for  calling  the  yeas  and  nays. 
Between  one  such  motion  and  another  some  business  mnst  inter- 
vene, but  as  the  making  of  a  speech  is  "business,"  there  is  no 
difficulty  in  complying  with  this  requirement.  No  speaking  is 
permitted  on  tJiese  obstructive  motions,  yet  by  them  time  may 
be  wasted  for  many  contiruous  hours,  and  if  the  obstructing 
minority  is  a  strong  one,  it  generaUy  succeeds,  if  not  in  defeating 
a  measure,  yet  ip  extorting  a  compromise.  It  most  be  remetu- 
bered  that  owing  to  the  provision  of  the  Constitution  above 
mentioned,  the  House  is  in  this  matter  not  sovereign  even  over 
its  own  procedure.  That  rules  are  not  adopted,  ss  they  might 
be^  which  would  do  more  than  the  present  system  does  to  ex- 
tinguish filibustering  is  due  partly  to  this  provision,  partly  to 
the  notion  that  it  is  safer  to  leave  some  means  open  by  which  a 
minority  can  make  itself  disagreeable,  aud  to  the  belief  that 
adequate  checks  exist  on  any  gross  abuse  of  such  means.  These 
cheeks  are  two.  One  is  the  fact  that  filibustering  usually  fails 
unless  conducted  by  nearly  the  whole  of  the  party  which  hap- 
pens to  be  in  a  minority,  and  that  so  large  a  section  of  tjie 
House  will  not  be  at  the  trouble  of  joining  in  it  unless  upon 
some  really  serious  question.  Some  few  years  ago,  seventeen  ox 
eighteen  members  tried  to  obstruct  systematically  a  measure 
they  objected  to,  but  their  number  proved  insufficient,  and  the 
attempt  failed.  But  at  an  earlier  date,  during  the  Reconstruc- 
tion troubles  which  followed  the  war,  the  opposition  of  the  solid 
Democratic  party,  then  in  a  minority,  succeeded  in  defeating  a 
bill  for  placing  five  of  the  southern  States  under  military  govem- 
menL  The  other  check  is  found  in  the  fear  of  popular  di»- 
apprbvaL  If  the  nation  sees  public  bnsiness  stopped  and 
necessary  legislation  delayed   by  factious  obstruction,  it  will 
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visit  itB  diapleuun  boUi  upon  the  filibtutoring  leaden  individa- 
tXlj,  lad  on  the  whole  of  tiie  party  compromiMd.  HoTever  hot 
p^tf  spirit  in«7  be,  there  is  alw^jt  a  jaarffix  of  moderate  men 
in  both  portaea  whom  the  unjaeti£able  lue  of  legally  permieaible 
modes  of  oj^Mxidon  will  alienate.  Since  snoh  men  can  make 
themielTea  felt  at  tlie  polla  when  the  next  election  arriv^  re- 
spect for  tJieir  oi»nion  cools  the  passion  of  eongressioiutl 
potiticiaiis.  Thus  the  general  feeling  ia  tliat  as  the  power 
of  filibostering  is  in  extreme  cases  a  safegoard  against  abosei 
of  tlie  syetem  of  closure  hj  "previous  question,"  bo  ^e  good 
sense  of  Uie  commonity  is  in  its  torn  a  safeguard  against  abuses 
of  the  opportunities  which  the  rules  still  leave  opea.  One  ex- 
Speaker,  who  had  had  large  experience  in  leading  both  a  nujority 
and  a  minoritj  of  the  House,  observed  to  me  that  he  tliought 
the  rules,  taken  all  in  all,  as  near  perfection  as  any  rulea  could 
be.  This  savours  of  official  optiminn.  We  all  know  the  attach- 
ment whicb  thoee  who  have  grown  old  in  working  a  system  show 
to  its  faults  OS  well  as  to  its  merits.  Still,  true  is  it  that  con- 
gressmen generally  complain  less .  of  tlie  procedure  tinder  wbiofa 
they  live,  and  which  seems  to  an  Englidi  observer  tyiumical, 
tiian  do  members  of  the  English  House  of  Commons  id  Hm 
less  rigid  methods  of  their  own  andeat  and  famous  body.  I 
know  no  better  instance  of  the  self-control  and  good  humour 
of  Americd^  than  the  way  in  which  the  minority  in  the  House 
generally  submit  to  the  despotism  of  the  majority,  consoling 
themselves  witli  the  reflection  that  it  is  all  according  to  tbe  rules 
of  tlie  game,  and  that  their  turn  will  come  in  due  ooureet  To 
use  the  power  of  closing  debate  as  stringently  at  Weetminstec 
as  it  is  used  at  Washington  would  revolutioitise  the  life  of  tbe 
House  of  Commons.  But  the  House  of  Bepresentstivee  is  an 
assembly  of  a  very  different  n&ture.  like  the  House  of  Commons 
it  is  a  I^islatinf^  if  hardly  to  be  deemed  a  govraning,  body. 
But  it  is  not  a  debating  body.  -  It  roles  through  and  by  its 
c(Hnmittees,  in  which  discussion  is  unchecked  by  any  dosing 
power;  and  the  whole  House  does  little  more  than  register  1^ 
its  votes  l^e  conclusions  whicb  the  committees  submit  One 
■abject  alon^  tiio  subject  of  revenue,  that  is  to  -say,  taxation 
and  appropriation,  receives  ^nnine  discussion  by  the  House  at 
large.  And  although  the  power  of  limiting  debate  is  often 
applied  to  expedite  such  business,  it  is  seldSm  applied  till  oppor- 
tunity has  been  given  for  the  expression  of  all  relevant  -views. 
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The  rules  regarding  t}ie  procedtm  in  committee  of  Hie  irhole 
Honae  are  in  tlie  main  similar  to  thosa  of  tlie  British  House  of 
CoiAmons ;  but  the  ctiainnan  *of  such  a  oommittdo  ia  not  (>a 
uanall;  in  England)  a  permanent  cli&innan  of  Ways  and  Means, 
bat  a  person  nomii^ted  by  t}ie  Speaker  on  each  occasion.  A 
role,  not  duly  obBerved,  forbids  any  member  to  speak  twice  to  any 
qneation,  until  eveiy  member  desiring  to  apeak  shall  have  spoken.' 

The  House  has  a  power  of  going  into  secret  session  whenever 
confidential  oommunicatioiis  are  received  from  the  President^ 
or  a  member  informs  it  that  he  has  communioationa  of  a'secret 
nature  to  maka  But  this  power  seems  to  have  bem  rarely  used, 
certainly  never  of  late  years.  Evaiy  word  spokea  is  reported 
by  official  stenographers  and  published  in  the  CmgTeaitmal  Becord, 
and  the  huge  galleries  are  never  cleared. 

The  number  of  bills  brought  into  the  House  every  year  is 
very  large,  averaging  over  7000.  In  the  thirty-^even^  Congress 
(1861-63)  the  total  number  of  bills  introduced  was  1026,  vix. : — 
613  House  bills,  and  433  Senate  bills.  In  the  forty-sixth  it  had 
risen  to  9181,  of  which  ?207  were  House  bills,  2224  3enat« 
bills,  showing  that  tiie  increase  haa  been  much  larger  in  the 
House  than  in  the  Senate.  In  l^e  forty-ninth  Congress  (188S- 
87)  the  number  was  rising  still  fiulher,  the  number  up  to  July 
1666  being  12,906,  exclusive  of  277  joint  resolutions.  In  the 
British  House  of  Commons  the  total  number  of  bills  introduced 
was,  in  the  session  of  1866,  481,  of  which  202  were  public  and 
279  private  bills.  America  is,  of  course,  a  far  larger  country, 
but  the  legislative  competence  of  Congress  is  incomparably 
smaller  than  that  of  ihe  British  Parliament,  seeing  that  tho 
chief  part  of  the  field  both  of  public  bill  and  private  bill  legisla- 
Uon  belongs  in  America  to  the  several  States.  By  far  the  laiger 
number  of  bills  in  Congress  are  what  would  be  called  in  Englsjid 
"private"  or  "local  and  personal"  bills,  is.  they  establish  iio 
■general  rule  of  law  but  are  directed  to'particular  cases.  Such 
are  l^e  numerous  bills  for  satisfying  persons  with  claims  against 
the  Federal  Government,  and  for  giving  or  restoring  pensions  to 
individuals  alleged  to  have  served  in  the  ITorthem  armies  during 
the  War  of  Secession.  It  is  only  to  a  very  small  extent  tiMt 
bills  can  attempt  to  deal  with  ordinary  private  law,  since  nearly 
the  whole  of  that  topic  belongs  to  State  legislatiun.     It  is  need- 
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lesa  to  Mjr  that  the  proportion  of  bilb  that  pus  to  billii  that  fail 
is  a  veiy  small  one,  not  one-thirtieth.^  As  in  England  so  even 
mwe  in  America,  bills  are  lost  'less  hj  direct  rejection  than  by 
failing  to  reach  their  third  reading,  a  mode  of  extinction  vhich 
the  good-natme  of  the  House,  or  the  unwillingness  of  its  mem- 
bers to  administer  snubs  to  one  anotheTi  vrould  profer  to  direct 
rejection,  even  vere  not  the  vant  of  time  ajufficient  excuse  to 
the  committees  for  failing  to  report  them.  One  is  told  in 
Washington  that  few  bills  are  brought  in  with  a  view  to  being 
passed.  They  are  presented  in  <ffder  to  gratify  some  particular 
persons  or  places,  and  it  ie  well  miderstood  in  the  House  that 
they  must  not  be  taken  eerionaly.  Sometimes  a  less  pardonable 
motive  ezist&  The  great  commercial  compe.mes,  and  especially 
the  railroad  companies,  are  often  through  their  laud  grants  and 
otherwise  brought  into  relations  with  the  Federal  (SovemmenL 
Bills  are  presented  in  Congress  which  purport  to  withdraw  some 
of  the  privileguG  of  tliese  companies,  or  to  establish  or  favour 
rival  enterprises,  bat  whose  r«d  object  is  to  Jevy  blackmaQ  on 
these  wealthy  bodies,  since  it  is  often  cheaper  for  a  company  to 
buy  off  its  enemy  than  to  defeat  him  either  by  the  illegitimate 
influence  of  the  lobby,  or  by  the  sfrengtii  of  its  case  in  open 
combat.  Several  great  corporations  have  thus  to  '""■in^^^'n  a 
permanent  staff  at  Washington  for  the  sake  of  resisting  legisla- 
tive attacks  upon  them,  some  merely  extortionate,  some  intended 
to  win  local  popularity. 

^e  titie  and  attributiona  of  the  Speaker  of  the  House  are 
taken  from  his  famous  English  original  But  the  character  of 
the  ofBce  has  greatly  altered  from  that  original  The  note  ol 
tJie  Speaker  of  the  ^tieh  House  of  Commons  is  his  impartiality. 
He  has  indeed  been  chosen  by  a  party,  because  a  majority  means 
in  England  a  party.  But  on  his  way  from  his  place  on  the 
benches  to  the  Chair  he  is  expected  to  shake  off  and  leave  behind 
all  party  ties  and  sympathies.  Once  invested  with  the  wig  and 
gown  of  office  he  hoe  no  longer  any  political  opinions,  and  must 
*  In  the  BrlUih  FulUmtaiUiT  Mulon  of  1885,  out  af  S02  pnbUs  bUlj  brought 
in,  lU  puwd  the  Honia  of  CnamoDi,  tad  wannl  of  thm  vm  njectad  by  the 
Sonta  of  Loidi.  Of  then  lii  pnbUa  bilU  US  bad  originated  In  tbs  Hoiua  of 
Oomnioiiii,  28  in  th«  HouM  of  Lordi,  SI  mm  Gorarnmsnt  bilh,  02  "  prorldoiMl 
order"  bUli,  only  £8  bUl«  of  priyite  msmban.  Of  tha  271)  print*  bill)  £03 
piimil  Tba  numbar  of  pnbUs  bill«  lotrodncsd  li  incrsulD^  In  BngUnd,  thongb  not 
•o  npldl;  H  in  Amarlca,  bnt  Uia  nombar  of  printa  mtmben'  biUi  that  aro 
puwd  don  <not  incrMN,  rKsat  obsngH  In  pulismentar;  proMdnn  baring 
Mdncod  their  cbanoaa.  * 
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administor  exactly  the  lame  treatment  to  bis  political  frionda  and 
to  tfaose  who  hare  been  hitherto  hiB  opponent^  to  the  oldest  oi 
most  powerful  mioister  and  to  the  youngest  or  least  -popnlar 
membeT.  Hi  a  duties  are  limited  to  the  enforcement  of  the  rules 
and  generally  to  the  maintenance  of  order  and  decorum  in 
debate,  ineloding  the  selection,  vhen  several  members  rise  at  tiie 
same  moment,  of  the  one  who  is  to  carry  on  the  discussion. 
These  are  dnties  of  great  importance,  and  his  position  one  of 
great  dignity,  but  neither  the  duties  nor  the  position  imply 
pditica]  power.  It  makes  litUe  diHTerence  to  any  English  party 
in  Parliament  whether  the  occupant  of  the  chair  has  come  from 
their  own  or  from  the  hostile  ranks.  The  Speaker  can  lower  or 
raise  the  tone  and  efficiency  of  the  House  as  a  whole  by  the  way 
he  presides  over  it :  but  a  custom  as  strong  ss  law  forbids  him 
to  render  help  to  his  own  dde  even  1^  private  advice.  What- 
«ver  information  as  to  parliamentary  law  he  may  feel  free  to  give 
must  be  equally  at  the  disposal  of  every  memb^. 

In  America  the  Speaker  has  immense  political  power,  and  is 
permitted,  nay  expected,  to  use  it  in  the  interests^  of  his  party. 
In  calling  upon  members  to  speak  he  prefers  tiiose  of  his  own 
ride;  He  decides  in  their  favour  such  points  of  order  as  are  not 
distinctly  covered  by  the  rules.  'His  authority  over  the  arrange- 
ment of  business  is  so  large  tliat  he  can  frequently  advance  or 
postpone  particular  bills  or  motions  in  a  way  which  determines 
tlieir  fate.  Although  he  does  n6t  figure  in  party  debates  in  the 
House,  he  may  and  does  advise  the  other  leaders  of  his  party 
{»ivately;  and  when  they  "go  into  caucus"  (is.  hold  a  party 
meeting  to  determine  their  action  on  some  pending  question)  he 
is  present  and  gives  counsel  He  is  usuaUy  the  most  eminent 
member  of  the  party  who  has  a  seat  in  the  House,  and  is  really, 
so  far  as  the  confidential  direction  of  its  policy  goes,  almost  its' 
leader.  His  most  important  privilege  is,  however,  tike  nomina- 
tion of  tbe  numerous  standing  committees  already  referred  ta 
In  the  first  Congress  (April  1789)  the  House  tried  the  plan  of 
appointing  its  committees  by  ballot ;  but  this  worked  so  ill  that 
in  January  1790  the  follawmg  rule  was  passed: — "All  com- 
mittees shall  be  appointed  by  the  Speaker  unless  otherwise 
specially  directed  by  the  House."  This  rule  has  been  re-adopted 
by  each  successive  Congress  since  tiien.^     Not  only  does  he,  at 
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t3)e  beginiung  of  each  Congreaa,  eelect  &11  the  members  of  wch  of 
Uiese  comnittoes,  he  even  chooses  the  chairman  of  each,  and 
tberehf  rests  the  directioii  of  its  business  in  hands  approved  by' 
himself.  The  chairman  is  of  course  always  select^  from  the 
party  which  commands  the  House,  and  the  committee  is  to  com- 
posed aa  to  give  that  part^  a  majority.  Since  legislation,  and  bo 
much  of  the  control  of  current  administration  as  the  House  has 
been  alile  to  bring  within  ite  grasp,  belong  to  these  committees, 
their  composition  practically  determines  t^e  action  of  the  House 
on  all  questions  of  moment  and  as  the  chairmanships  of  the 
more  important  committees  are  the  posts  of  most  influence,  the 
disposal  of  them  is  a  ti-emendons  piece  of  patronage  by  which  a 
Speaker  can  attract  support  to  himself  and  his  own  section  of 
the  party,  reward  his  friends,  give  politacians  the  opportunity  of 
rising>to  distinctioQ  or  practically  extinguish  their  congressional 
career.  The  Speaker  is,  of  course,  ^  from  free  in  disposing  of 
these  places.  He  has  been  obliged  to  secure  his  own  election  to 
the  chair  by  ptcmdaeB  to  leading  members  and  their  friends ;  and 
whils  redeeming  such  promises,  he  must  also  regard  the  wishes 
(A  important  groups  of  men  or  types  of  opinion,  must  compli- 
ment particular  States  by  giving  a  place  on  good  committees  to 
their  prominent  representatiTes,  must  avoid  nominations  which 
could  alarm  particular  interests.  These  conditions  surround  the 
exercise  of  his  power  with  trouble  and  anxiety.  Tet  after  all  it 
is  power,  power  which  in  the  hands  of  a  capable  and  ambitions 
man  becomes  so  far-reaching  that  it  is  no  exa^eration  to  call 
him  the  second,  if  not  the  first  political  figiure  in  the  United 
States,  with  an  influence  upon  ^e  fortunes  of  men  and  the 
course  of  domestic  events  superior,  in  ordinary  times,  to  the 
I^vsident's,  although  shorter  in  its  duration  and  less  patent  to 
the  world.' 

nudm  in  ths  Houm  I«u1i  to  fbt  *dditlon  of  othar  mcmban.  Hybrid  commltlMa 
*n  ■ppointad  tHLTtlj  by  tba  Honia  aad  putljr  bj  tba  commtttM  of  Selection. 
Prirate  bill  coDunlttoei  are  appointed  by  tbo  eommittM  of  Selection.  Thii  com- 
mittoa  is  >  imall  body  of  tb>  older  uid  more  experienced  mamben,  intandad  to 
npraaatit  birl;  ell  peitiei  and  lactlan*  of  opinion. 

1  "^B  appointiDBnt  of  the  conunitteaa  implies  tbe  diebibation  of  work  to 
•rery  member.  It  meuu  the  detennination  of  the  eaet  bneineu  iball  take.  It 
decides  for  or  agnintt  all  large  inattan  of  policy,  or  may  so  decide  ;  tor  wLQ* 
Speaken  frill  differ  tmm  each  other  gnatly  In  farce  of  character  and  In  the  iriih 
to  giTe  podtiTe  diiection  to  affaire,  the  weakcit  man  cannot  escape  from  the 
naceiiity  of  arranging  the  appolntmcnta  vitb  a  Tlaw  to  the  probable  character  of 
meaanrea  wbich  will  be  agitated.  This,  howerar,  is  br  froia  the  msaiure  of  the 
Speaker's  pown.    All  'nlea  are  nor*  at  leM  flaiibU.    The  eomnt  of  p      '    ' 
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The  Speaker's  distxibutioD  of  members  among  the  oommitteee 
i^  next  to  his  omi  election,  the  moet  critical  point  in  the  hietor; 
of  a  Congress,  and  that  watched  with  most  interest.  He  devotes 
himself  to  it  for  the  fortnight  after  his  installation  wilii  an  1T^ 
tensity  equalling  tliat  of  a  European  prime  nnniater  oonslmcting 
a  cabinet  The  parallel  goes  further,  for  u  the  chairmanahips  of 
the  chief  oommitteea  may  be  compared  to  the  cabinet  offi(»8  of 
Europe,  so  the  Speaker  is  himself  a  great  party  leader  as  well  as 
the  president  of  a  deliberatiTe  assembly. 

Although  expected  to  serve  his  party  in  all  p(»sible  direo-- 
tions,  ho  most  not  resort  to  all  possibla  mean&  Both  in  tiie 
conduct  of  debate  and  in  the  formation  of  conmiittees  a  certain 
measure  of  fumees  to  opponents  is.  required  from  him.  He  must 
not-  palpably  wrest  the  rules  of  the  House  to  their  disadvantage, 
though  be  may  decide  all  doubtful  points  against  them.  He 
must  give  them  a  reasonable  share  of  "  the  floor  "  {ie.  of  debate). 
He  must  concede  to  them  proper  representetioa  on  committees. 
To  define  his  duties  on  these  points  is  impoeaihle ;  yet  everybody 
knows  when  they  have  been  neglected,  as  was  the  case  with  a 
recent  Speaker,  whom  I  heard  universally  condemned  because  he 
had  UBU&Uy  "recognised"  {i.e.  called  on  in  debate)  his  own 
'  friends  only,  and  had  otherwise  crossed  the  Une  which  custom 
has  drawn  between  ordinary  and  oppressive  partisanship. 

The  dignity  of  the  Speaker's  office  is  high.  He  receives  a  salary. 
of  $8000  a  year  (£1600),  which  is  a  large  salary  for  America. 
In  rank  he  stands  next  after  the  President  and  on  a  level  witii  tiio 
justices  of  the  Supreme  Court  Washington  society  was  lately 
agiteted  by  a  claim  of  his  wife  to  take  precedence  over  the  wives 
of  these  judges,  a  claim  so  ominous  in  a  democratic  country  that 
efforts  were  made  to  have  it  adjusted  without  a  formal  -decision, 

ii  nanr  eonilrttiit  or  nolfonn.  Tb*  bU*  of  th>  Spnkar  tt  ft  critiMl  monisnt  will 
tim  tha  tictlt,  Ur.  Bmdill  u  Spokar  datarmiiMd  tin  uunt  at  Ui*  Hoat*  to 
tbs  motion  or  Cha  Bactonl  CommiBioa  [of  1S77].  Hl4  h«  wtahod  tat  >  raToln- 
tiooarj  tttanpt  to  praTant  tha  umonncoiaaiit  of  Hkth')  alsctlon,  no  ana  wbo  haa 
had  aitnriesoa  In  Congnaa,  at  lau^  tUI  doubt  tlut  b*  could  bara  foroad  tbe 
ooIlltloD.''— rrom  an  arttda  lit  th*.  Stw  Twk  JTatim  of  April  i,  1878,  bj  an 
aipariaocad  mambar  of  Cmhimw. 
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An  EngUsbnun  txpecta  to  find  hu  House  of  Commons  reprO' 
dnced  in  the  Honse  of  Kepresbatatives.  He  faaa  the  more  reason 
for  tbis  notioa  because  he  Imowa  that  the  latter  wu  modelled  on 
the  fonner,  hu  borro'ved  vamj  of  its  rules  &nd  tochnical  expres- 
sions, and  regards  the  procedure  of  the  English  ch&mber  as  a 
storehouse  of  precedents  for  its  own  guidance.'  The  notion  is 
delusive.  Kesemblances  of  coutm  there  are.  But  an  £lnglish 
parliamentarian  vho  observes  the  American  House  at  worlc  is  more 
impressed  by  the  points  of  contrast  than  hj  those  of  similaritf. 
The  life  and  spirit  of  the  two  bodies  are  wholly^  different 

The  room  in  which  the  House  meets  is  in  the  south  wing  of 
the  Capitol,  the  Senate  and  the  Supreme  Court  being  lodged  in 
the  north  wing.  It  is  more  than  thrice  as  large  as  the  English 
House  of  Commons,  with  a  floor  about  equal  in  area  to  that  of 
Westminster  Hall,  139  feet  long  by  93  feet  wide  and  36  feet 
high.*  liight  is  admitted  throu^  the  ceiling.  There  are  on  all 
sides  deep  galleries  running  backwards  over  the  lobbies,  and  cap- 
able of  holding  two  thousand  five  hundred  persons.  The  pro- 
portionB  are  so  gooa  that  it  is  not  till  you  observe  how  sm&U  a 
man  loohs  at  the  farther  end,  and  how  faint  ordinary  voices 
sound,  that  you  realize  ita  vast  size.  The  seats  are  arranged  in 
curved  concentric  rows  looking  towards  the  Speaker,  whose 
handsome  marble  chair  is  placed  on  a  raised  marble  platform 

'  Bath  tha  Senata  and  tbi  Hoiua  of  Tla])nunUU*B  ban  noogniiad  Jefftnon'i 
Manual  (if  Farliavmtary  Praelie4  h  goTeming  tha  Houm  vhan  nana  oT  lU  mm 
ruin  [or  of  tha  joint  rnJei  ol  Congnsi)  li  ippUoibla.  Thii  mtnntl,  pnparad 
b^  Prcaidant  JttttnoD,  la  buad  on  English  precsdauti. 

*  Kot  rackoalng  In  tha  itnlnau  at  tha  lanlb  and  of  Weitiniutar  Hall.  Ih* 
Bgnr*  at  tha  two  hnlli  to  dlRarcDt,  Weitaiiniter  Hitl  heing  rather  longar,  nsd  tha 
HooHi  of  Saprauatatlrts  wldet.  Hm  Engliah  Bouia  of  Commoiu  li  only  75 
A«t  long  y>j  IS  broftd. 
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jvojecdng  slightly  forward  into  tlie  room,  the  derke  and  the 
inace  below  in  front  of  him,  in  front  of  the  clerks  the  official 
stenographers,  to  the  right  the  seat  of  the  sergeant-at^rmB. 
Each  member  has  a  revolving  arm-chair,  with  a  roomy  desk  in 
front  of  it,  where  he  writes  and  keeps  his  papers.  Behind  these 
chain  runs  a  railing  and  behind  the  railing  is  an  open  space  into 
which  some  classes  of  strangers  may  be  brought,  where  Bofas 
stand  against  the  wall,  and  where  smoking  is  practised,  even  by 
strangers,  thoogh  the  rules  forbid  it. 

When  you  enter,  your  first  impression  is  of  noise  and  turmoil, 
s  noise  like  that  of  short  sharp  wares  in  a  Highland  loch,  fretting 
imder  a  squall  against  a  rocky  shore.  The  raising  and  dropping 
vt  desk  lida,  tlie.  scratching  of  pen%  the  clapping  of  hands  to  call 
the  pagee,  keen  little  boys  who  race  along  the  gangways,  the 
pattaring  of  many  feet,  the  hum  of  talking  on  the  floor  and  in 
the  galleries,  make  up  a  din  over  which  the  Speaker  with  the 
sharp  taps  of  his  hanuner,  or  the  orators  straining  shrill  throats, 
find  it  hard  to  make  themselres  audible.  I  never  heard  Ameri- 
can Toicea  sound  so  harsh  or  disagreeable  as  they  do  her&  Nor 
is  it  only  the  noise  that  gives  the  impression  of  disorder.  Often 
three  4^  four  members  are  on  their  feet  at  once,  each  shouting  to 
catch  the  Speaker's  attention.  Others,  tired  of  sitting  still,  rise 
to  stretch  ^emselves,  while  the  Westfim  visitor,  long  lank,  and 
imperturbable,  leans  his  aims  on  the  railing,  chewing  his  cigar, 
and  surreys  tlie  scene  with  little  reverence.  Less  favourable 
conditions  for  oratory  cannot  be  imagined,  and  one  is  not  sur- 
prised to  be  told  that  debate  was  more  animated  and  [owitical 
in  Uie  moch  smaller  room  which  the  House  formerly  occupied. 

Not  (Hily  is'the  present  room  so  big  that  only  a  power^  and 
well-trained  voice  con  fill  it^  but  the  desks  and  chairs'  make  a 
Kpe^kar  feel  as  if  he  were  addressing  furniture  rather  than  men,  - 
while  of  the  members  few  seem  to  listen  to  the  speeches.  It  is 
true  that  they  sit  in  the  House  instead  of  running  out  into  the 
lobbies  as  people  do  in  the  British  House  of  Commons,  but  they 
are  mon  occupied  in  talking  or  writing  or  reading  newspapers, 
than  in  attonding  to  the  debate.  To  attend  is  not  easy,  for  only 
a  shrill  voice  can  overcome  Uie  murmurous  roar ;  and  one  some- 
times finds  die  newsp^Mn  in  describing  an  onusually  effective 
speech,  obsarye  that  "Mr.  So-aud-So'a  speech  drew  listeners 
^xmt  him  from  all  parts  of  the  House."  -They  could  not  hear 
lum  where  they  satj-so  tJiey  left  their  places  to  crowd  in  the 
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gangways  near  him.  "  Speakmg  in  the  Uoiue,"  Bays  an  Ameri- 
can writer,  "  is  Uko  trying  to  addreEs  the  people  in  tJie  Broadway 
omnibuMB  from  ihA  kerbstone  in  front  of  the  Astor  House.  .  .  . 
Men  of  fine  intellect  and  of  good  radinary  elocution  have  ex- 
claimed in  despair  that  in  the  House  of  Eepresentatires  the  mere 
physical  effort  to  be  heard  uses  up  all  Uie  powers,  bo.  that  intel- 
lectual action  becomes  impossible.  The  natural  refuge  is  in 
written  Bpeecbes  or  in  habitiud  silence,  which  one  dreads  more 
nnd  more  to  break." 

It  is  bard  to  talk  calm  good  sense  at  the  top  of  your  voice, 
hard  to  unfold  a  complicated  measure.  A  speaker's  vocal  otgann 
react  upon  his  manner,  and  bis  manner  on  the  substance  of  his 
speech.  It  is  also  hard  to  thunder  at  an  unscrupulous  majority 
or  a  factious  minority  when  they  do  not  sit  opposite  to  you,  but 
all  round  you  and  behind  you  as  is  the  case  in  the  House.  The 
Americans  think  this  an  advantage,  because  it  prevents  scenes  of 
disorder.  They  may  be  right;  but  what  order  gains  oratory 
loses.  It  is  admitted  that  the  desks  are  a  mistake,  as  encourag- 
ing inattention  by  enabling  men  to  write  their  letters ;  but  though 
nearly  everybody  agrees  ^t  they  would  be  better  away,  nobody 
Bt^poees  t^t  a  proposition  to  remove  them  would  succeed.^  So 
too  the  huge  galleries  add  to  the  area  the  voice  has  to  fill ;  but 
the  public  like  them,  and-  might  resent  a  removal  to  a  smaller 
room.  The  smoking  shocks  an  Englishman,  but  not  more  than 
the  English  practice  of  wearing  hate  in  both  -  Houses  of  Par- 
liament shocks  an  American.  Interruption,  cries  of  "Divide," 
interjected  remarks,  are  not  more  frequent — when  I  have  been 
present  titej  seemed  to  be  much  less  frequent — than  in  the 
House  of  Gtnnmons.  .  Applause  is  given  more  charily,  as  is  usually 
the  case  in  America.  Instead  of  "  Hear,  hear,"  there  is  a  clapping 
of  bands  and  hitting  of  desks. 

The  method  of  taking  a  division  by  calling  on  each  party  to 
stand  up,  first  the  ayes  and  then  the  noes,  is  more  expeditious 
than  the  English  plut  of  sending  men  into  opposite  lobbies  but 
the  calling  of  the  roll,  which  one-fifth  of  half  ^e  House  can  and 
frequently  does  demand,  is  slower.  Both  methods  of  dividing  are 
less  dramatic  than  the  English,  and  neither  compels  a  man  to  vote, 
for  if  you  wish  to  abstain,  you  need  not  rise ;  and  when  the  roli 

'  Tha  Booh  daddcd  In  18G9,  >t  th>  cod  of  ona  CoDgnx,  tbit  the  daaki  ilionid 
be  remOTad  from  tlia  HiU  [u  tiia  HoUH  ta  caUed),  but  la  Iha  naxt  nocaadiii; 
•aaion  tha  old  uniigemciit  wm  rMnmed. 
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is  called  700  may  refi&in  from  ansTering  to  your  name,  or  may 
slip  outside  the  bar. 

There  is  little  good  speaking.  I  do  not  mean  merely  that 
fine  oratory,  oratory  which  presents  valuable  thoughts  in  eloquent 
words,  is  rare,  for  it  is  rare  in  all  assemblies.  But  in  the  House 
of  Kepresentatiras  a  set  speech  upon  any  subject  of  importance 
tends  to  became  not  an  exposition  or  an  argument  but  a  piece  of  . 
elaborate  and  higb-fiown  declamation.  Ita  author  is  often  wise 
flQough  to  send  direct  to  the  reporters  what. he  has  written  out^ 
having  read  aloud  a  small  part  of  it  in  the  House.  When  it  has 
been  printed  in  ettenn  in  the  Corufreasional  Record  (leave  to  get 
this  done  being  readUy  obtained),  he  has  copies  struck  off  and 
distributes  them  among  his  constituents.  Thus  everybody  is 
pleased  and  time  is  saved.  ^ 

That  there  is  not  much  good  business  debating,  by  which  I 
mean  a  succession  of  comparatively  short  speeches  addressed  to  a 
practical  question,  and  hammering  it  out  by  the  collision  of  mind 
wiUi  min^  arises  not  from  any  want  of  abUity  among  the  mem- 
bers, but  from  the  unfavourable  conditions  undw  which  the 
Houseacts.  Most  of  the  practical  work  is  done  in  the  standing 
committees,  while  much  of  the  House's  time  is  consumed  in 
pointless  discussions,  where  member  after  member  delivers  him- 
self upon  la^e  questions,  not  likely  to  be  brought  to  a  definite 
issue.  Many  of  the  speeches  thus  caUed  forth  have  a  value  as 
repertories  oiF  facts,  but  the  debate  as  a  whole  is  unprofitable  and 
languid.'  On  the  other  hand  the  five-minute  debates  which  take 
place,  when  the  House  imposes  that  limit  of  time,  in  Committee  of 
'the  Whole  on  the  consideration  of  a  bill  reported  from  a  standing 
committee,  are  often  lively,  pointed,  and  effective.  The  topics 
which  excite  most  interest  and  are  best  discussed  are  those  of 
taxation  and  Uie  appropriation  of  money,  more  particularly  to 
public  works,  the  improvement  of  rivers  and  harbours,  erection 
of  Federal  buildings,  and  so  forth.  This  kind  of  business  is 
indeed  to  most  of  its  members  the  chief  interest  of  Congress,  the 
business  which  evokes  the  finest  skill  of  a  tactician  and  offers  the 
severest  temptations  to  a  frail  conscience.  As  a  theatre  or 
school  either  of  political  eloquence  or  political  wisdom,  the 
House  has  been  inferior  not  only  to  the  Senate  but  to  most 

>  I WM  V>U  thtt  tarmtrlj  (paccllw  might  b*  prinUd  is  tha  Retard  u  K  mtttv  of 
cooiw,  liutthftt,  1  mambu  turing  Bwd  thii  prlTileg*  to  print  wnX  dnokts  a  poMb, 
tba  right  wu  nttnliMd. 
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European  asumbliw.  Nor  doea  it  enjoy  much  comideiatdon  at 
home.  It«  deliftt«8  ue  veiy  shortly  reported  in  the  Wuhington 
papen  aa  well  as  in  those  in  Philadelphia  and  Hew  York,  They 
are  not  iridely  read,  and  do  little  to  instruct  or  influence  public 
opittioQ. 

This  is  of  course  only  one  part  of  a  legislature's  functions 
An  assembly  may  despatch  its  business  successfully  and  yet 
shine  with  few  li^ts  of  genius.  But  the  legislation  on  public 
matter*  which  the  Bouse  turns  out  is  scanty  in  quantity  and 
generally  mediocre  in  quality.  What  is  more,  the  House  tends 
to  SToid  all  really  grare  and  pressing  questions,  sldrmishii^ 
round  them,  but  seldom  meeting  them  in  the  face  or  reaching  a 
decision  which  marks  an  advance.  If  one  makes  tJua  obBerva- 
tion  to  an  Aiaerican,  he  replies  that  at  this  moment  tiiere  are 
few  Bach  questions  lying  within  the  competence  of  Congress,  and 
that  in  his  country  representatives  must  not  attonpt  to  move 
faster  than  their  constituents.  This  Utter  remark  is  amittently 
true ;  it  expresses  a  feeling  which  has  gone  so  &ir  that  Clongress 
conceives  its  duty  to  be  to  follow  sjid  not  to  seek  to  lead  public 
opinion.  The  harm  actually  suffered  so  far  is  not  grave.  But 
the  European  obserrer  cannot  escape  the  impression  that  Con- 
gress might  fail  to  grapple  with  a  serious  public  danger,  and  is 
at  present  havdly  equal  to  the  duty  of  guiding  and  instructing 
the  political  intelligence  of  the  nation. 

In  all  assemblies  one  must  expect  abundance  of  unreality  and 
pretence,  many  speeches  obviously  addressed  to  the  gallery,  many 
bills  meant  to  be  circulated  but  not  to  be  seriously  proceeded 
with.  However,  the  House  seems  to  indulge  itself  more  freely 
in  this  direction  than  any  other  chamber  of  equal  rank.  Its 
galleries  are  large,  holding  2600  persons.  But  it  talks  and 
votes,  I  will  not  say  to  the  galleries,  for  the  galleries  cannot 
hear  it,  but  as  if  every  section  of  American  opinion  was  present 
in  the  room.  ■  It  adopts  unanimously  resolutions  which  perhaps 
no  single  member  in  his  heart  approves  of,  but  which  no  onft 
cares  to  object  to,  because  it  seems  not  worth  while  to  do  so. 
This  habit  sometimes  exposes  it  to  a  snub,  such  as  that  adminis- 
tered by  Prince  Bismarck  in  the  matter  of  the  resolution  of  con- 
dolence with  the  German  Parliament  on  the  death  of  Lasker,  a 
resolution  harmless  indeed  but  certainly  superQuous  and  possibly 
obtrusive.  A  practice  unknown  to  other  countries  is  of  course 
misunderstood  by  them,  and  may  provoke   resentment.      Thft 


D.qit.zeaOvGoOt^lc 


OSAf.  xiT  THE  HOUSE  AT  WORK  14S 

resolution  requesting  the  British  Government  to  siupond  the 
execution  of  O'Donnell,  the  murderer  of  tha  informer  Carey,  wn» 
adopted  by  the  House  aa  a  mere  matter  of  form,  nobody,  except 
a  few  Irish  members,  desiring  it,  and  not  even  they  expecting  it 
to  produce  any  effect.  Bills  are  frequently  brought  into  the 
House  proposing  to  effect  impossible  objects  by  absurd  means, 
which  astonish  a  visitor,  and  may  even  cause  disquiet  in  other 
countriea,  while  few  people  in  America  notice  tbem,  and  no  one 
thinks  it  worth  while  to  expose  their  emptiness.  American 
statesmen  keep  their  pockets  full  of  the  loose  cash  of  empty 
compliments  and  pKimpous  phrases,  and  become  so  accustomed 
to  scatter  it  among  the  crowd  that  they  are  surprised  when  a 
complimentary  resolution  or  electioneering  bill,  intended  to 
humour  some  section  of  opinion  at  home,  is  taken  seriously 
abroad.  The  House  is  particularly  apt  to  err  in  this  way,  because 
having  no  responsibility  in  foreign  policy,  and  little  sense  of  its 
own  dignity,  it  applies  to  international  affaira  the  habits  of 
election  meetings. 

Watching  the  House  at  work,  and  talking  to  the  members  in 
the  lobfaies,  an  EngUehman'^  naturally  asks  himself  how  the  intel- 
lectual qusiity  of  the  body  compares  with  that  of  the  House  of 
Commona  His  American  friends  have  prepared  him  to  expect  a 
marked  inferiority.  They  are  fond  of  running  down  congress- 
men. The  cultivated  New  Englanders  and  New  Yorkers  do  this 
oat  of  intellectual  fastidiousness,  and  in  order  to  support  the 
rAle  which  they  Unconsciously  fall  into  when  talking  to  Euro- 
peans. The  rougher  Western  men  do  it  because  they  would  not 
have  congressmen  either  seem  or  be  betteC  ui  any  way  than 
themselves,  since  that  would  be  opposed  to  republican  equality. 
A  stranger  who  has  taken  literally  all  he  hears  is  therefore  sur- 
prised to  find  so  much  character,  shrewdness,  and  keen  though 
limited  intelligence  among  the  representatives.  Their  average 
business  capacity  did  not  seem  to  me  below  that  of  members  of 
the  House  of  Commons  of  1880-85,  True  it  is  that  great  lights, 
such  as  usually  adorn  the  British  chamber,  are  absent :  true  also 
that  there  are  fewer  men  who  have  received  a  high  education 
which  baa  developed  their  tastes  and  enlarged  their  horizons. 
The  want  of  such  mea  depresses  the  average.  It  is  raised,  how- 
ever, by  the  almost  total  absence  of  two  classes  hitherto  well  re- 
presented in  the  British  Parliament,  the  rich,  dull  parvenu,  who 
has  bought  himself  into  public  life,  and  the  perhaps  equ;dly 
VOL.  I  L 
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uilettered  young  sporting  or  tsflluoaable  miui  wh<^  neither  knoir- 
iug  nor  caring  anything  &bout  politics,  hu  como  in  for  »  county 
or  (before  1866)  a  enudl  borough,  on  the  Bb^ngth  of  his  fajnUj 
estates.  Few  congressmen  sink  to  so  lotr  ui  int«llectual  level  as 
these  two  sets  of  persons,  for  congressmen  have  almoat  certainly 
made  Ukeir-waj  by  energy  and  smartness,  picking  up  a  know- 
ledge of  men  and  things  "all  the  time."  In  respect  of  width  of 
Tiew,  of  capacity  fw  penetratdng  thoaght  on  political  problems, 
representatives  are  scarcely  above  the  class  from  wMch  they 
came,  that  of  second-rate  lawyers  or  farmers,  less  often  .merchantE 
or  petty  manufacturets.  They  do  not  pretend  to  be  statesmen 
in  tiie  European  sense  of  the  word,  ,for  their  careers,  which  have 
made  them  smart  and  active,  have  given  them  little  opportunity 
for  acquiring  such  capacitdes.  As  regains  manners  they  are  not 
polished,  because  they  have  not  lived  among  polished  people ; 
yet  neither  are  they  rude,  for  to  get  on  in  American  politics  one 
must  be  dvil  and  pleasant^  The  standarJ  of  parliamentary  lan- 
guage, and  of  courtesy  generally,  has  been  steadily  rising  during 
the  last  few  decades  ;  I  am  not  sure  that  it  is  now  lower  than  in 
the  British  House  of  Commons,  where  those  same  decades  appear 
to  have  witnessed  a  declina  Scenes  of  violence  and  confusion  such 
aa  occasionally  convulse  the  French  chamber,  and  were  common 
in  Washington  before  the  War  of  Secession,  are  now  unknown. 

On  the  whole,  the  most  striking  diiFerence  between  the  House 
<tf  Bepresentatives  and  European  popular  assemblies  is  its  greater 
homogeneity.  The  type  is  marked ;  the  individuals  vary  little 
fmm  the  typet  In  Europe  all  sorts  of  prasons  are  sucked  into 
the  vortex  of  the  legislature,  nobles  and  landowners,  lanyere, 
physicians,  business  men,  artisauis,  journalists,  men  of  learning 
men  of  science.  In  America  five  representatives  out  of  six  are 
politicians  pure  and  simple,  members  of  a  class  as  well  defined  aa 
any  one  of  the  above-mentioned  European  classes.  The  American 
people,  though  it  is  composed  of  immigrante  from  every  country 
and  occupies  a  whole  continent^  tends  to  become  taixe  uniform 
than  most  of  the  great  European  peoples ;  and  this  characteristic 
is  palpable  in  its  legislature. 

Uneasy  lies  the  head  of  an  ambitious  congressman,*  for  the 

)   n«  tam ''Oongrotiiuui"  It  commoal;  mad  ta  daiorfli*  a  msmbtr  of  th« 
HouM  of  fiipmKDtAttvei,  thoogb  of  conm  it  onght  to  Inclad*  WQkton  tlic    S» 
In  Englud  "  Utmbar  of  Pu-Uanisat "  m«uu  member  of  ths  Hodm  of  0 
tbougb  it  ooTon  all  panou  «ha  ban  tvtXt  \a  tlie  Sonia  of  Lorili. 
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chances  are  aboat  even  that  he  will  lose  hu  seat  at  the  next 
election.  It  wsa  observed  in  1788  that  half  of  the  memban  of 
each  successive  State  legislature  were  new  members,  and  thus 
average  has  been  maintained  in  the  Federal  legislature.  In  the 
fony-eighth  Congress,  elected  in  1882,  only  148  out  of  the  326 
members  had  Bat  in  the  forty-seventh  Congress.  In  the  fiftieth 
the  proportion  was  slightly  larger,  but  onlf  306  oat  of  the  325 
members  had  sat  in  any  preceding  Congress.  In  England  Uie 
proportion  of  members  re-elected  from  Parliament  to  Parliament 
is  much  higher.  It  was  remarked  as  a  novelty  in  the  Parliament 
of  1885,  elected  after  a  sweeping  measure  for  the  redistributioa 
of  seats,  that  about  one-third  of  the  members  had  not  sat  in  the 
Parliament  of '  1 880.  Any  one  can  see  how  much  influence  this 
constant  change  in  the  composition  of  the  American  House  must 
have  upon  its  legislative  efficiency. 

I  have  kept  to  the  last  the  feature  of  the  House  which  an 
Englishman  finds  the  strangesL 

It  has  parties,  but  they  are  headless.  There  is  neither 
Government  nor  Opposition;  neither  leaders  nor  whips.  No 
minister,  no  person  holding  any  Federal  office  or  receiving  any 
Federal  salary,  can  be  a  member  6f  it.  That  tite  majority  may 
be  and  often  is  opposed  to  the  President  and  his  cabinet,  does  not 
strike  Americans  as  odd,  because  they  proceed  on  the  theory  that 
the  legislative  ought  to  be  distinct  trota  the  executive  authority. 
Since  no  minister  sits,  there  is  no  official  representative  of  the 
party  which  for  the  time'  being  holds  the  reins  of  the  executive 
government  Neither  is  there  any  unofficial,  representative. 
And  as  there  are  no  persons  whoso  opinions  expressed  in  debate 
are  followed,  so  there  are  none  whose  duty  it  is  to  bring  up 
members  to  vote,  to  secure  a  quorum,  to  see  that  people  ^ow 
which  way  .the  bulk  of  the  party  is  going. 

So  far  as  the  majority  has  a  chief,  that  chief  is  the  Speaker, 
who  has  been  chosen  by  them  as  their  ablest  and  most  influential 
man;  but  as. the  Speaker  seldom  joins  in  debate  (though  he 
may  do  so  by  leaving  the  chair,  having  put  some  one  else  in  it), 
the  chairman  of  the  most  important  committee,  that  of  Ways  and 
Means,  enjoys  a  sort  of  eminence,  and  cornea  nearer  than  any 
one  else  to  the  position  of  leader  of  the  House.'  But  his 
autliority  does  not  always  enable  him  to  secure  co-operation  for 
>   The  Chabmui  of  the  ComuiittM  on  AppropriatioDi  bu  p«rlup*  u  nineh  ml 
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debate  among  the  best  speakers  of  his  party,  pal^g  up  noir  one 
noir  another,  alter  the  fashion  of  an  English  prime  ministra,  and 
thereby  guiding  the  general  course  of  the  discussion. 

The  minority  do  not  fonnally  choose  a  leader,  nor  is  there 
usually  any  one  among  them  whose  career  marks  him  out  as 
practically  the  first  man,  but  the  person  whom  they  have  put 
forward  as  their  party  candidate  for  the  Speakership,  giving  bira 
what  is  called  "  the  complimentary  nomination,"  has  a  sort  of 
vague  claim  to  be  so  regarded.  This  honour  amounts  to  very 
little.  In  the  Congress  which  met  in  December  1883,  Mr. 
Keifer  of  Ohio,  Speaker  in  the  last  preceding  Congress,  received 
such  a  complimentary  nomination  from  the  Republican  party 
against  Mr.  Carlisle  of  Kentucky,  whom  the  Democratic  majority 
elected.  But  the  Eepublicans  immediately  afterwards  refused  to 
treat  Mr.  Keifer  as  leader,  and  left  him,  on  some  motion  which 
he  made,  in  a  ridicnlously  small  minority. 

How  then  does  the  House  work  t 

If  it  were  a  Chamber,  like  those  of  France  or  Qemuuiy, 
divided  into  four  or  five  sections  of  opinion,  none  of  which  com- 
mands a  st«ady  majority,  it  would  not  work  at  al).  But  parties 
are  few  in  the  United  States,  and  their  cohesion  tight.  There 
are  usually  two  only,  so  nearly  equal  in  strength  that  the 
majority  cannot  afford  to  dissolve  into  groups  like  those  of 
Fnince.  Hence  upon  all  large  national  issues,  whereon  the 
general  sentiment  of  the  party  has  been  declared,  both  the 
majority  and  the  minority  know  how  to  vote,  and  vote  solid. 

If  tbs  House  were,  like  the  English  House  of  Commons,  to 
some  extent  an 'executive  as  well  as  a  legislative  body — one  by 
whose  co-operation  and  support  the  daily  business  of  goremment 
had  to  he  carried  on — it  could  not  work  without  leaders  and 
whips.  This  it  is  not  It  neither  creates,  nor  controls,  nor 
des^ysi  the  administration,  vhich  depends  on  the  President 
himself  the  o&^pring  of  a  direct  popular  mandate. 

"  Still,"  it  may  be  replied,  "  the  House  has  important  functions 
to  discharge.  Legislation  comos  from  it.  Supply  depends  on 
it^  It  settles  th«r  tariff,  and  votes  money'  for  the  civil  and 
military  services,  besides  passing  measures  to  cure  the  defects 
which  experience  must  disclose  in  the  working  of  every  govern- 
ment, every  system  of  jurisprudence.  How  can  it  satasfy  these 
calls  upon  it  without  leaders  and  organitation  I" 

To  a  European  eye,  it  does  not  seem  to  satisfy  them.     It 
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Totea  the  aecessoiy  supplies,  but  not  viself,  giving  Bometimei 
loo  much,  Bometimei  too  little  money,  and  takiag  no  adequate 
Mcuritiaa  for  tlie  due  application  of  the  aums  voted.  For  many 
yean  put  it  has  fumbled  over  both  the  tariff  jvoblem  and  the 
currency  problem.  '  It  producea  few  useful  lava,  and  leaTea  on 
one  side  grave  practaeal  queatdona,  such  as  the  silver  problem, 
international  copyright,  the  establishment  of  a  general  banhrupt 
law.  An  Englishman  is  disposed  to  ascribe  these  failures  to  the 
fact  that  as  there  are  no  leaders,  there  is  no  one  responsible  for  the 
neglect  of  business,  the  miscarriage  of  biUs,  the  unwise  appro- 
priation of  public  funds.  "  In  England,"  he  says,  "  the  ministry 
of  the  day  bears  the  blame  of  whatever  goes  wrong  in  the  House 
of  Commons.  Having  a  majority,  it  ought  to  be  able  to  do  what 
it  desires.  If  it  pleads  that  its  measures  have  been  obstructed, 
and  that  it  cannot  under  the  faulty  procedure  dt  l^e  House  of 
Commons  accomplish  what  it  seeks  it  is  met,  and  crushed,  by 
the  retort  that  in  such  case  it  ought  to  have  the  procedure 
changed.  What  else  is  its  majority  good  for  but  to  secure  the 
efficiency  of  Parliament  t  In  America  there  is  no  person  against 
whom  similar  charges  can  be  brought ;  although  conspicuous  folly 
or  perversity  on  the  part  of  the  majority  tends  to  discredit  them 
collectively  with  the  public,  and  may  damage  them  at  the  next 
presidential  or  congressional  election.  But  responsibility,  to 
be  properly  effective,  ought  to  be'  fixed  on  a  few  conspicuous 
leaders,  "h  not  the  want  of  such  men,  men  to  whom  the  country 
can  look,  and  whom  the  ordinary  members  will  follow,  the  cause 
of  some  of  the  faults  which  are  charged  on  Congress,  of  its 
hesitations,  its  inconsistencies  and  changes,  its  ignoble  suirenders 
to  some  petty  clique,  its  deficient  sense  of  dignity,  its  shrinking 
from  troublesome  questions,  its  proclivity  to  jobs  1" 

Two  American  statesmen  to  whom  such  a  criticism  was  sub- 
mitted, replied  as  follows:  "It  is  not  for  want  of  leaders  that 
Congress  has  forborne  to  settle  the  questions  mentioned,  but 
because  the  division  of  opinion  in  the  country  regarding  them 
has  been  faithfully  reflected  in  Congress.  The  majority  has  not 
been  stavng  enough  to  get  its  way ;  and  this  has  happened,  not 
only  because  abundant  opportunities  for  resistance  arise  from  the  . 
methods  of  doing  business,  but  atill  more  because  no  distinct 
impulse  or  mandate  towards  any  particular  settlement  of  these 
questions  has  been  received  from  the  country.  It  is  not  far 
Congress  to  go  faster  than  the  people.     When   the   countrr 
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knowB  and. speaks  its  mind,  Coogreu  will  not  fail  to  act'  The 
■jgnificaaca  of  this  replf  lias  in  its  pointing  to  a  fiuidam«ntal 
difference  between  the  conception  of  the  reapective  positionB  and 
dutiea  of  a  representative  body  and  of  the  nation  at  large  enter- 
tained hy  Americans,  and  the  conception  which  has  hitherto  pre- 
vailed in  Europe.  Europeans  have  .thought  of  a  legislature  as 
belonging  to  the  governing  class.  In  America  there  is  no  such 
class.  Europeans  think  that  the  legislature  ought  to  consist  of 
the  beet  men  in  the  country,  Americans  that  it  should  be  a  fair 
Kventge  sample  of  the  country.  Europeans  think  that  it  ought 
to  lea^  the  nation,  Americans  that  it  ought  to  follow  tiie  nation. 

Without  some  sort  of  organization,  an  assembly  of  three 
hundred  and  thirty  men  would  be  a  mob,  so  necessity  has  pro- 
vided in  the  system  of  committees  a  substitute  for  the  European 
party  oi^^isation.  This  system  of  committees  will  be  explained 
in  next  chapter ;  for  the  present  it  is  enougb  to  observe  that 
when  a  matter  which  has  been  (as  all  bills  are)  referred  to  a 
committee,  comes  up  in  the  House  to  be  dealt  with  there,  the 
chairman  of  the  puticular  committee  is  treated  as  a  leader  jm* 
hae  via,  and  members  who  knew  nothing  of  the  matter  are  apt 
to  be  guided  by  his  speech  or  his  advice  given  privately.  If  his 
advice  is  not  available,  or  is  suspected  because  he  belongs  to  the 
opposite  party,  they  seek  direction  from  the  member  in  charge 
of  the  bill,  if  he  belongs  to  their  own  party,  or  from  some  other 
member  of  the  committee,  or  from  some  friend  whom  they  trust 
When  a  debate  arises  ubexpectedly  on  a  question  of  importance, 
members  are  often  puziled  how  to  vote  The  division  being 
taken,  they  get  some  one  to  move  a  call  of  yeas  and  nays,  and 
while  this  slow  process  goes  on,  they  scurry  about  asking  advice 
as  to  their  action,  and  give  their  votes  on  the  second  calling  over 
if  not  ready  on  first  If  the  issue  is  one  of  serious  consequence 
to  the  party,  a  recess  is  demanded  by  the  majority,  say  for  two 
hours.  The  House  then  adjourns,  each  party  "  goes  into  caucus  " 
(the  Speaker  possibly  announcing  the  fact),  and  debates  the 
matter  with  closed  doors.  Then  the  House  resumes,  and  each 
party  votes  solid  according  to  the  determination  arrived  at  in 
caucus.  In  spite  of  these  expedients,  surprises  and  scrateh  votes 
are  not  nncommon. 

I  have  spoken  of  the  din  of  the  House  of  Bepresentatives,  of 
its  air  of  restlessness  and  confusion,  contrasting  with  the  stud 
gravity  of  the  Senate,  of  the  absence  of  dignity  both  in  its  pro- 
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c«ediiigB  and  in  the  bearing  and  aapect  of  individual  memben. 
AH  these  things  notwithBtanding,  there  is  someUiing  imj^aemvo 
afaput  it^  Kinething  not  nnwoit^  of  the  continent  for  vhich  it 
l^ialatfls. 

This  huge  gray  hall,  filled  with  perpetual  clamour,  tbia 
multitude  of  keen  and  eager  faceo,  this  ceaseless  coming  and 
gmng  of  many  feet,  this  irreTsrent  public,  watching  from  the 
gallerieB  and  forcing  He  -mj  on  to  the  floor,  all  speak  to  the 
beholder's  mind  of  tiie  mighty  democracy,  deetined  in  another 
century  to  form  one  half  of  dvilized  mankind,  whose  afiairs  are 
bne  debated.  If  the  men  are  not  great^  the  intsreots  and  tlie 
issaes  are  vast  and  fateful  Here,  as  so  often  in  America,  one 
thinks  rather  of  the  future  than  of  the  presents  Of  what 
tremendous  strugglea  may  not  this  hall  become  the  theatre  in 
ages  yet  far  distant^  when  the  parliaments  of  Earo|>e  have  shroak 
to  insignificajioc  I 
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TBI  oojaarrsBS  or  ooNoama 

Thx  most  Abiding  difficulty  (rf  free  goTenunent  ii  to  get  large 
UMmbliea  to  work  promptJj  and  smoothly  either  for  legielative 
or  executive  porpoeeB.  We  perceive  thiji  difficulty  in  isinuuy 
oasemblies  of  thousands  of  cituens,  like  those  of  ancient  Athens 
or  Syracuse ;  we  eee  it  again  in  the  smaller  representatiTe 
assemblies  of  modem  countariea.  Three  methods  of  overcoming 
it  have  been  bied  One  is  to  leave  very  few  and  compatadvely 
simple  questions  to  the  assembly,  reserving  all  others  for  a 
smaller  and  more  permanMit  body,  or  for  executive  officers. 
Tliis  was  the  plan  of  the  Bonuns,  where  the  eomitia  (primary 
■ssembliee)  were  convoked  only  to  elect  magistrotM  and  pass 
laws,  which  were  short,  clear,  and  submitted  en  hhe,  wittiout 
possibility  of  amendment,  for  a  aii&pfe  Yes  or  No.  Another 
method  is  to  organize  the  assembliee  into  well-defined  parties, 
each  recoguiziag  and  guided  by  one  or  more  leaders,  bo  tiiat  on 
moet  occasions  and  for  most  purposes  the  rank  and  file  of 
members  exert  no  volition  of  their  own,  but  move  like  battalions 
at  the  word  of  command.  This  has  been  tiie  English  system 
since  about  the  time  of  Qoeen  Anne.  It  was  originally  worked 
by  means  of  extensive  cormption ;  and  not  till  this  phase  was 
passmg  away  did  it  become  an  object  of  admiration  to  the  w<»'td. 
Latterly  it  has  been  reproduced  in  the  parliaments  of  most 
modem  European  states  and  of  the  British  colonies.  The  tliird 
method,  whj<^  admits  of  being  more  or  less  combined  with  the 
second,  is  to  divide  &»  assembly  into  a  number  of  smaller  bodies 
to  which  legislative  and  administrative  questions  may  be  refetred, 
either  for  final  determination  or  to  be  reported  on  to  the 
whole  body.  This  is  the  system  of  committees,  applied  to  some 
extent  in  England,  to  a  larger  extent  in  France  under  the  names 
of  burtoMx  and  commtmon^  and  most  of  all  in  tbe  United  States. 
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Scone  tocoimt  of  its  rules  and  irorkiiig  there  ia  essential  to 
a  comprehaDsion  of  the  character  of  Congress  and  of  the  rela. 
tions  ^  the  legislative  to  the  executive  branch  of  the  Federal 
Oovemment. 

When  Congress  first  met  in  1789,  both  Hooses  found  them- 
selves, as  Uie  State  legislatures  had  theretofore  been  and  still  are, 
without  official  members  and  without  leaders.'  The  Senate 
occQpied  itself  chiefly  with  executive  business,  and  appointed  no 
standing  committees  until  1816.  The  Houae  however  had  bills 
to  discuss,  plans  of  taxation  to  frame,  difficult  questions  of  ex- 
penditure, and  particularly  of  the  natjonal  debt^  to  consider. 
For  want  of  persona  whose  official  duty  required  them,  like 
^glish  ministers,  to  run  the  machine  by  drafting  Echemes  and 
bringing  the  raw  material  of  its  work  into  shape,  it  was  forced  to 
appoint  committees.  At  first  there  were  few;  even  in  1802  we 
find  only  fiva  As  the  numb^  of  the  House  increased  and  more 
tnuinees  flowed  in,  additional  committees  were  appointed ;  and 
as  the  Home  became  m^e  and  more  occupied  by  large  political 
questions,  minor  matters  were  more  and  more  left  to  be  settled 
by  these  select  bodies.  Like  alt  legislatures,  the  House  con- 
stantly Bought  to  extend  its  vision  and  its  grasp,  and  the  easiest 
way  to  do  this  was  to  provide  itself  with  new  eyes  and  new 
hands  in  tiie  shape  of  further  committees.  The  members  were 
not,  like  tiieir  contemporaries  in  the  English  House  of  Commons, 
well-to-do  men,  mostly  idle ;  they  were  workers  and  desired  to. 
be  occupied.  It  was  impossible  for  them  all  to  speak  in  the 
House ;  but  all  could  talk  in  a  committee.  Every  permanent 
body  cannot  help  evolving  some  kind  of  organization.  Here  the 
choice  was  between  creating  one  ruling  committee  which  should 
contnd  all  business,  like  an  English  ministiy,  and  distributing 
business  among  a  number  of  committeee,  each  of  which  should 
undertake  a  special  class  of  subject&  The  latter  alternative  was 
recommended,  not  only  by  its  promising  a  useful  division  of  labour, 
but  by  ita  rec<^ition  of  republican  equality.  It  therefore  pre- 
vaQed,  and  the  present. elaborate  system  grew  slowly  to  maturity. 

To  avoid  the  tedious  repetition  of  details,  I  have  taken  the 
House  of  Bepresentatives  and  ita  committees  for  description, 
because  the  ayatem  is  more  fully  developed  there  than  in  the 

>  llie  Congreu  of  Ou  Contsdentlmi  (1781-S8]  lud  itmi  ■  (ort  of  dlplomttia 
aongnM  of  uiToja  from  Btitei,  and*  tamiihcS  tew  pncadanti  MiUsbl*  for  tlM 
CongiM  nndcr  tha  new  anutltutloo. 
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Senate.  But  a  very  few  vorda  on  the  Senate  may  serre  to  pre- 
vent mitcoQceptiona. 

There  vere  in  I88S  forty-one  afanding  Senate  committees, 
appointed  for  two  yean,  being  the  period  of  a  CongreBS.'  They 
and  their  chairmen  are  chosen  not  by  the  presiding  officer  but  by 
the  Senate  iteel^  voting  by  ballot.  Practically  they  are  selected 
by  a  caacns  of  the  party  majority  meeting  in  secret  conclave, 
and.  then  carried  wholesale  by  vote  in  the  Senate.  Each  consista 
of  from  tliree  to  eleven  members,  the  moot  common  numbers 
being  seven  and  nine,  and  aU  senators  sit  on  more  than  one  com- 
mittee, some  upon  four  or  more.  -The  chairman  is  appointed  by 
the  Senate  and  not  by  the  committees  themselyes.  There  are 
also  select  committees  appointed  for  a  special  purpose  and  lasting 
for  one  session  only.*  Every  bill  introduced  goes  after  its  first 
and  second  reading  (which  are  granted  as  of  course)  to  a  standing 
committee,  vhich  examines  and  amende  it^  and  reporta  it  bade  to 
the  Senate. 

Tlaore  were  in  tiie  fiftieth  Congress  (^1868)  fifty-four  standing 
coaunittees  of  the  House,  Le.  committees  appointed  under  stand* 
ing  regulations,  and  therefore  regularly  formed  at  the  beginning 
of  every  Congress.  Each  committee  consists  of  from  tJiree  to 
eixteen  members,  eleven  and  thirteen  being  the  commonest 
numbers.'  Every  member  of  the  House  is  placed  on  eome  one 
committer  not  many  on  more  than  one.  Besides  these,  select 
committees  on  particular  subjects  of  current  interest  are.  ap- 
pointed from  time  to  tima  In  the  forty-ninth  Coi^ress  there 
were  seven  such  committees.  A  complete  list  of  the  committees 
will  be  found  at  ^e  end  of  this  chapter.  The  most  important 
standing  eonunittees  are  the  following: — Ways  and  means; 
Kp[a«priations ;  elections ;  banking  and  currency ;  acconnts ; 
rivers  and  harbours ;  judiciary  (inoluding  changes  in  private  law 
as  well  as  in  courts  of  justioe);  railways  and  canals;  foreign 
aSain ;  naval  afijairs ;  military  a&irs ;  public  lands ;  agriculture ; 
claims ;  and  the  several  committees  on  the  expenditures  of  the 
various  departments  of  the  administntion  (war,  navy,  etc.) 

'  AltlioD^  tbt  fiaoits  li  a  p«nn»iaBt  bodj.  Its  procMdingi  tn  for  torn*  pw- 
pow  ngnlatad  with  Tafarane*  to  tha  n.dMtlin  avory  two  yam  ot  tba  Honaa  ; 
Joat  M  In  England  tlia  paan  m  nmimonad  afraah  at  tha  beginning  ot  awili  PiriU. 
mant,  alUioogh  tbaf,  ucapt  Uw  Sootah  rapnatntatlTa  paaia,  lit  loi  Ufa. 

■  In  Jannaiy  18SS  than  wan  aavan  aaah  Bonuulttaaa. 

•  ^a  oommlttM  rooma  ara  aaullar  than  thoaa  of  tha  BiiUih  Parlianiant ; 
th*7  an  oarpatad  and  tarniiliad  Uka  privata  a] 
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The  members  of  every  atandiag  committea  are  nomiiuted  hy 
the  Speftket  at  the  beginoiig  of  each  Congreaa,  and  sit  throagh 
ite  two  seiBioiu ;  those  of  e  aelect  committee  kIbo  hj  the  Speaker, 
after  the  committee  haa  bran  ordered  by  the  Hotue.  (Senate 
committees  sometimes  sit  during  the  recess.)  In  pnrsnanoe  of 
the  role  that  the  member  first  named  shall  be  chairmao,  the 
Speaker  has  also  the  selection  of  all  the  chairmoo. 

To  some  one  of  these  standing  committees  each  and  every 
bill  is  referred  Its  second  as  well  as  its  first  reading  is  granted 
as  of  course,  and  withoat  debate,  since  there  would  be  no  time 
to  discuss  the  immense  number  of  bills  nresented.  When  read  a 
second  time  it  is  referred  under  the  general  rules  to  a  committee ; 
but  doubts  often  arise  as  to  which  is  the  appropriate  committee, 
becanae'a  bill  may  deal  with  a  subject  common  to  two  or  more 
jurisdictions,  or  include  topics  some  of  which  belong  to  one  juris- 
diction, others  to  another.  The  dispntes  which  may  in  such 
cases  arise  between  several  committees  lead  to  keen  debates  and 
division^  because  the  fate  of  the  meaaore  may  depend  on  which 
of  two  possible  paths  it  is  made  to  take,  since  the  one  may  bring 
it  before  a  tribunal  of  friends,  the  other  before  a  tribunal  of 
enemies.  Sach  disputes  ore  determined  by  the  votfl  of  the 
House  itsell 

Not  having  been  discnased,  much  less  affirmed  in  principle, 
by  the  House,  a  bin  comes  before  its  committee  with  no  pre- 
sumption in  its  favour,  but  rather  as  a  shivering  ghost  stands 
before  Minoe  in  Hm  nether  world.  It  is  one  of  many,  and  for 
the  most  a  sad  ia.te  is  reserved.  The  evmmittee  may  take 
evidence  regarding  it,  may  hear  its  friends  and  its  opponents. 
They  usually  do  hear  the  member  who  has  introduced  it,  since  it 
seldom  happens  that  he  has  himself  a  seat  on  the  committea 
Members  who  are  interested  approach  the  committee  and  Btat« 
tiieir  case  tiiere,  not  in  the  House,  because  they  know  that  the 
House  will  have  neither  time  nor  inclination  to  listen.  ,  The 
committee  can  amend  the  bill  as  they  please,  and  although  they 
cannot  formally  extingoiah  it,  they  can  practically  do  so  by 
reporting  adversely,  or  by  delaying  to  report  it  till  late  in  the 
session,  or  by  not  reporting  it  at  all. 

la  one  or  other  of  these  ways  nineteen-twentieths  of  the  bills 
introduced  meet  their  death,  a  death  which  the  majority  doubt- 
less deserve,  and  the  prospect  of  which  tends  to  make  members 
reckless  as  regards  both  the  form  and  the  substance  of  their  pro- 
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posals.  A  motion  may  b«  made  in  the  House  that  the  committee 
do  report  forthwith,  and  the  House  can  of  coune  restore  the  bill^' 
when  reported,  to  ita  original  form.  But  these  expedients  rarely 
succeed,  tot  few  are  the  measures  which  excite  sufficient  interest 
to  induce  an  impatient  and  over-burdened  assembly  to  take  addi' 
tdonal  work  upon  its  own  shoulders  or  to  OTormle  the  decision  of 
a  committee. 

The  deliberaaons  of  committees  are  osually  secret  Evidence 
IS  frequently  taken  with  open  doors,  but  the  newspapers  do  not 
report  it^  unlees  the  matter  excite  public  interest ;  and  even  ^e 
decisions  arrived  at  are  often  noticed  in  the  briefest  way.  It  is 
out  of  order  to  canvass  the  proceedings  of  a  committee  in  the 
House  until  they  have  been  formally  reported  to  it ;  and  the 
iepc»t  submitted  does  not  usually  state  how  the  members  have 
voted,  OT  contain  more  than  a  very  curt  outline  of  what  has 
passed.  No  member  speakint;  in  the  House  is  entitled  to  reveal 
anything  further. 

A  conudittee  have  technically  no  right  to  initiate  a  bill,  but 
as  t^ey  can  either  transform  one  referred  to  them,  or,  if  none  has 
been  referred  which  touches  the  subject  they  seek  to  deal  with, 
can  procure  one  to  be  brought  in  and  referred  to  them,  titeii 
command  of  their  own  province  is  unbounded.  Hence  the  char- 
acter of  all  the  measures  that  may  be  passed  or  even  considered 
by  the  House  upon  a  particular  branch  of  legislation  depends  on 
the  composition  of  the  committee  concerned  with  that  branch. 
Some  committees,  such  as  those  on  naval  and  military  affairs, 
and  those  on  the  npenditure  of  the  several  departments,  deal 
with  administration  rather  than  le^lation.  They  have  power 
to  summon  the  (^cials  of  the  departments  before  them,  and  to 
interrogate  them  as  to  their  methods  and  conduct  Anthority 
they  have  none,  for  officials  are  responsiUe  only  to  their  chief, 
the  President ;  but  the  power  of  questioning  is  sufficient  to  check 
if  ngt  to  guide  the  action  of  a  department,  since  imperative 
Statutes  may  follow,  and  the  department,  sometimes  desiring 
legislation  tmd  always  desiring  money,  has  strong  motives  for 
keeping  on  good  terms  with  those  who  control  legislation  and  the 
puree.  It  is  through  these  committees  chiefly  that  the  executive 
and  legislative  branches  of  government  touch  one  another.  Yet 
t^e  contact,  although  the  most  important  thing  in  a  govemmenii 
is  the  thing  which  the  nation  least  notices,  and  has  the  scantiesll 
means  of  watching^ 
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The  •cmtinT'  to  vliieh  the  adminiBtrataTe  committeea  Bubject 
the  dep&rtotentfl  U  bo  cloee  and  coustant  a>  to  occupy  much  of 
the  time  of  the  officials  and  serionaly  interfere  with  their  duties. 
Not  only  are  they  often  Bummoued  to  give  evidence :  they  are 
required  to  fnmiBh  minute  reports  on  mattoFs  vrhich  a  member 
of  Congren  could  ascertain  for  himself.  Neveribheless  the  House 
Gommitteei  are  not  certain  to  detect  sbuses  ot  peculation,  for 
special  committees  of  the  Senate  have  repeatedly  onearthed  d&rk 
doings  which  had  passed  unsuspected  the  ordeal  of  a  House  in- 
vestigation. After  a  bill  has  been  debated  and  amended  by  the 
committee  it  is  reported  hacb  to  the  House,-  and  is  tsken  ap  when 
that  committee  is  called  in  ila  order.  One  hour  is  allowed  to 
the  member  whom  his  fellow  committee-men  have  appointed  to 
report.  He  seldom  uses  the  whole  of  this  hour,  but  allots  part 
of  it  to  other  members,  opponwita  as  well  as  friends,  and  usiuiUy 
concludes  by  moving  the  previous  question.  This  precludes 
mbsequent  amendment*  and  leaves  only  an  hour  before  the  vote 
is  taken.  As  on  an  average  each  committee  (excluding  the  two 
or  tliree  great  ones)  has  only  two  boors  out  of  the  whole  ten 
months  of  Congress  allotted  to  it  to  present  and  have  discussed 
all  its  bills,  it  is  plain  that  few  measures  can  be  considered,  and 
each  bat  shortly,  in  the  House.  The  best  chance  of  pressing  one 
through  is  under  the  rule  which  permits  the  suspension,  of  stand- 
ing orders  by  a  two-thirds  majority  during  the  last  six  days  of 
the  session. 

What  are  Uie  results  of  this  system  T 

It  destroys  the  unity  of  Uie  House  as  s  legislative  body. 
Smce  the  practical  work  of  shaping  legislation  is  done  in  the 
committees,  the  interest  of  members  centres  there,  and  they  care 
less  about  the  proceedings  of  tike  whole  body.  It  is  fs  a  com- 
mittee man  that  a  member  does  his  real  work.  In  fact  the 
House  has  become  not  so  much  a  legislative  assembly  as  a  huge 
panel  from  which  committees  are  selected 

It  prevents  the  capaoity  of  the  best  members  from  being 
trought  tu  bear  upon  any  one  piece  of  Jegislatdon,  however  im- 
poriauL  .  The  men  of  most  ability  and  experience  are  chosen  to 
be  chairmen  of  Uie  committees,  or  to  sit  on  the  two  or  three 
greatest.  For  other  coinmittees  there  remains  only  the  rank  and 
Ale  of  the  House,  a  nok  and  file  half  of  which  is  new  at  the 
beginning  of  each  Congress.  Hence  every  committee  (except 
the  aforesaid  two  nr  three)  is  composed  of  ordinary  persons,  and 
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it  u  imposcdbla,  uve  by  creatang  n  Special  select  commiUM,  to 
get  together  what  'vrould  be  called  in  EngUud  "  a  tbroog  etna- 
mittee,"i.&  one  where  half  or  more  of  the  memben  are  excep- 
tionally capabla  The  defect  is  not  supplied  by  disoiusioa  in  the 
House,  for  there  is  no  time  for  such  discossion. 

It  crampB  debate.  Every  foreign  obserrar  has  remarked  how- 
little  real  debate^  in  the  Ennqwan  sense,  takes  place  in  the  Hoas» 
bf  Be^veaeotatiTee.  Tbd  very  habit  of  debate,  the  expectation 
of  debate,  the  idea  that  debate  is  needed,  have  yanished,  except 
as  regards  qoeationB  of  revenue  and  expenditure,  because  the  ' 
centre  of  gravity  has  shifted  from  the  House  to  the  committees. 

It  lessens  the  oohedon  and  harmony  of  legislatioQ.  Each 
committee  goes  on  its  own  way  with  its  own  bills  just  as  though 
it  were  legislating  for  c»ie  planet  and  the  other  committees  for 
others.  Hence  a  want  of  poh'oy  sjid  method  in  congressional 
action.  The  advance  is  baphasard ;  the  parts  have  little  relation 
to  one  ano&er  or  to  the  wliol& 

It  gives  facilities  for  the  exercise  of  underhand  and  even  cor- 
rupt influenc&  In  a  small  committee  the  voice  of  each  member 
is  well  worth  eeeorin^  and  may  be  secured  with  little  danger  of 
a  public  scandal  The  press  cannot,  even  when  the  doors  of 
committee  rooms  stand  open,  report  the  proceedings  of  fifty 
bodies ;  the  eye  of  the  natdon  cannot  follpw  and  mark  what  goes 
on  within  them ;  whUe  the  subsequent  proceedings  in  the  House 
are  too  hurried  to  permit  a  ripping  up  there  of  suspiciouB  bar 
gains  struck  in  the  pdrlieos  of  the  Capitol,  and  fuMlleot  by  votes 
given  in  a  committee.  As  will  be  seen  eubsequentiy,  I  do  not 
think  that  corruption,  in  its  grosser  forms,  is  rife  at  Washington. 
When  it  appears,  it  appears  chiefly  in  the  milder  form  of  re- 
ciprocal jobbing  or  (as  it  is  called)  "log-rolling.'  But  the 
arrangements  of  tiie  committee  system  have  produced  and  sus- 
tain the  class  of  professional  "lobbyists,"  men,  and  women  toov 
who  make  it  their  business  to  "  see  "  members  and  procure,  by 
persuasion.  impoTtonity,  or  the  nse  of  inducements,  tiie  passing 
of  bills,  publio  as  well  as  pq;rate,  which  involve  gain  to  their 
promoted 

It  reduces  nnpbnsibility.  In  ^gland,  if  a  bad  Act  is  passed 
or  a  good  bill  rejected,  the  blame  falls  primarily  upon  the 
ministry  in  power  whoe<t  ocanmand  of  the  majority  would  have 
enabled  tbem  to  defeat  it  next  npon  the  party  which  supported 
the  ministry,  then  upon  the  individual  niembera  who  are  i^cially 
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recorded  to  liave  "backed"  it  and  voted  for  it  in'-Uie  Houu. 
The  fact  that  a  select  comioittee  recommended  it— «nd  compar- 
atJToIjr  few  bills  pun  through  a  pelect  committee — voold  not  be 
held  to  exoou  the  default  of  the  minis^  and  the  majority. 
But  in  the  United  States  there  ia  no  minutrj'  to  be  bUined,  for 
the  cabinet  officers  do  not  dt  in  Congress ;  the  Houh  cannot  be 
blamed  because  it,  has<  only  folloved  the  decision  of  its  com- 
mittee ;  the  committee  is  a  comparatively  obeoure  body,  vhose 
membwv  are  usually  too  insignifioant  to  be  vorth  blaming.  The 
ch&irman  in  often  a  m&n  of  note^  but  the  people  have  no  leisure 
to  watch  fifty  chairmen,  they  hnoir  CSoi^ess  and  Congress  only ; 
they  cannot  follow  the  acts  of  those  to  whom  Congress  chooses 
to  delegate  its  functions.  No  discredit  attaches  to  the  dominant 
par^,  beeanse  they  conld  not  control  the  acta  of  the  eleven  sum 
in  the  committee  room.  Thus  public  displeasure  rarely  finds  a 
victim,  and  everybody  concerned  is  relieved  from  tlie  wholesome 
4read  of  damaging  himself-  and  hie  party  by  negligence^  pervei^ 
fltf^,  or  dithones^. .  Only  when  a  scandal  has  ariam  so  serious 
as  to  demand'  investigation  is  the  resptmsibility  of  the  member 
to  hie  eonstituents  and  the  country  looaght  duly  home. 
•  It  lowers  the  interest  of  tiie  nation  in  the  proceedings  of 
Congress.^  Except  hi  exciting  times,  when  large  queetioas  have 
to  be  settled,  the  bulk  of  real  busineea  is  done  not  in  the  great 
hall  of  the  House  but  in  this  labyrinth  of  committee  rooms  and 
the  lobbies  that  sorround  fliem.  What  takes  place  in  view  of 
tiie  audience. is  little  more  than  a  sanction,  formal-  indeed  but 
hurried  and  often,  heedless,  of  dedsions  procured  behind  the 
scenes,  whose  mode  and  motives  reinain  nndisoloeed.  Hence 
people  cease  to  wateh  Congress  with  that  sharp  eye  which  every 

>  "  Ha  doubt  and  conAiilan  of  thought  wMch  miut  muwarily  wdrt  in  th* 
miadi  of  tbe  nut  majority  rf  rotan  u  to  tlis  bart  wi;  ot  uerUiiB  thalr  irill  in 
bdunatng '  Uu  aotloB  of  an  awMnbly  whoaa  oisuiixatlon  ii  ao  compka,  vhoaa 
•dli  at*'  i^panntlr  *o  haphanrd,  and  in  witish  mpooaibilit;  It  apnad  ao  Uin, 
tkiow)  ooutitaeDda*  tnio  (lie  handi  of  local  pollti<dana  »lvo  ai«  nota  TidU«  nd 
tanglUa  than  uo  tin  loulan  of  Cmgna,  and  ganetataa  tba  wUIa  a  profound  dia- 
trut  of  Oontnaa  at  a  body  whow  action  cannot  lia  nokonad  btfonkand  by  auj 
atandaid  of  promltw  mada  at  alaotioni  or  an;  prngraouMa  aanonnoad  bf  oonTan- 
tiOBM,  Conatltiunciaa  can  watoli  and  undentand  a  faw  bandsd  laadan  who  dti- 
tilay  plain  porpaiei  and  act  upon  them  with  promptneaa  ;  bat  thsy  cannot  watcb 
or  nndantand  fortr  odd  atari  iling  committHa,  «cb  of  tUoI)  goat  iti  own  way  Id 
6daig  what  it  exa  withont  any  ipadal  ngard  to  the  pledget  of  aithar  of  tha  partlat 
Item  which  ita  membarahlp  ia  ^wn. " — Woodrow  Wllion,  Congrmional  Qotam- 
mmU,  a  looid  and  intanadnx  book  from  which  I  ban  daiind  mnch  help  in  thll 
and  (be  two  toUowltig  cbaplan. 
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[mnctpal  ought  to  keep  fixed  on  hie  agenb  Acta  paas  tumoticed, 
whoBO  reaulte  are  iu  a  few  months  discovered  to  be  bo  grave  tiiat 
the  iieinip(i,perB  ask  how  it  happened  that  they  were  allowed 
to  pass. 

The  country  of  course  suffers  from  the  want  of  the  li^t  and 
leading  on  public  afiairs  which  debates  in  Congress  ought  to 
snpply.  But  this  is  perhaps  more  taiz]f  chargeable  to  defecta 
of  the  House  which  the  committees  are  designed  to  mitigate  than 
to  the  committees  themselves.  The  time  which  the  committee 
work  leaves  for  the  sittings  of  the  Hbuse  is  long  enough  to  permit 
due  discussion  did  bettor  arrangements  exist  for  conducting  it 

It  throws  power  into  the  hands  of  the  chairmen  of  com- 
mittees, especially,  of  course,  of  those  which  deal  with  finance 
and  witli  great  material  interests.  They  become  practically  a 
secodd  set  of  ministere,  before  whom  the  departments  tremble, 
and  who,  though  they  can  neither  appoint  nor  dismiss  a  post- 
master or  a  tide-waiter,  can  by  legislation  determine  the  policy 
of  the  branch  of  administration  wMch  they  oversee.  This  power 
a  not  necessarily  accompanied  by  reaponslbility,'  because  like 
everything  else  about  the  committees,  it  is  largely  exerdsed  in 
secret  Besides,  as  an  able  writer  remarks,  "  the  more  power  is 
divided,  the  mote  irrespoosible  it  becomes.  The  petty  charact^ 
of  the  leadership  of  each  committee  contributes  towards  making 
its  despotism  sure  by  making  its  duties  uninteresting." ' 

It  enables  the  House  to  deal  with  a  far  greater  number  of 
measures  and  subjects  than  could  otherwise  be  overtaken ;  and 
has  the  advantage  of  enabling  evidence  to  be  taken  by  those 
whose  duty  it  is  to  re-shape  or  amend  a  bilL  It  replaces  the 
system  of  interrogating  mimsterB  in  the  House  which  prevails  in 
most  European  chambers;  and  enables  the  working  of  tlie 
adnunistnitave  depaitments  to  be  minutely  scrutinized. 

lb  sets  the  members  of  the  House  to  work  for  which  liieir 
previous  training  has  fitted  them  much  bett«r  than  for  either 
legislating  or  debating  "  in  the  grand  style."  They  are  shrewd 
keen  men  of  buBiness,  apt  for  talk  in  committee,  less  apt  for  wide 
views  of  policy  and  eJevated  discourse  in  an  assembly.  The 
committees  are  therefore  good  working  bodies,  but  bodies  which 
confirm  cwgresamen  in  the  intdlectual  habits  they  bring  with, 
tiiem  instead  of  raising  them  to  the  higher  platform  of  bMummI 
queitioni  and  interests. 

'  Cangrarionat  Ooamnmt,  p.  M. 
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On  the  whole,  it  may  be  said  that  under  this  BTBtem  the 
House  despatches  a  vast  amount  of  work  and  does  the  neg^re 
part  of  it^  'the  tdlling  off  of  worthlees  bills,  in  a  thorougli  way. 
Wfen  the  committdea  abolished  and  no  other  organisation  sub- 
stituted, the  work  could  not  be  done.  But  much  of  it,  including 
most  of  the  prirate  bills,  ought  not  to  -come  before  Congresa  at 
all ;  and  the  more  important  pact  of  what  remains,  viz.  public 
legislation,  is  dealt  with  hy  methods  securing  neithra  the  press- 
ing forward  of  the  measures  most  neeiled,  nor  the  due  debate  of 
those  that  are  pressed  forward. 

WI17,  if  these  mischiefs  exist,  is  the  systAm  of  committee 
legislation  maintained  I 

It  is  maintained  because  none  better  has  been,  or,  as  moat 
people  think,  can  be  dcTised.  "  We  have,'  say  the  Americans, 
"three  hundred  and  tweuty-five  members  in  the  House,  meet  of 
them  eager  to  speak,  nearly  all  of  them  giving  constant  attend- 
ance. The  bills  brought  in  are  so  numerous  that  in  our  two 
sessions,  one  of.  MVen  or  nght  months,  the  other  of  three  months, 
not  one-twentieth  could  be  fairly  discussed  on  second  reading  or 
in  committee  of  the  Whole.  If  even  this  twentieth  were  die- 
onssed,  no  tame  would  remain  for  supervision  of  the  departments 
of  State.  That  supervision  itself  must,  since  it  ijivolves  the 
taking  of  evidence,  be  conducted  by  committeee  and  Hot  by  tht 
whole  House.  In  England  you  have  one  large  and  strong  com- 
mittee, tIe.  the  ministry  of  the  day,  which  undertakes  all  the 
mon  important  business,  and  watches  even  the'  bills  of  private 
members.  Your  House  of  Commons  could  not  work  for  a  single 
sitting  widiout  such  a  committes,  as  is  proved  by  the  fact  that. 
when  you  are  left  for  a  little  without  »  minisixy,  the  House 
adjouAia.  We  cannot  have  such  a  .committee,  because  no 
office-holder  sits  in  Congress.  Neither  can  we  .organize  the 
House  under  leaders,  because  prominent  men  have  among  us 
Ut^  authority,  since  they  are  unconneAed  with  the  executive, 
and  derive  no  title  from  fiie  people.*  Neither  can  we  create  a 
1  In  En^and  Oe  prbn«  iniiiiitsr  tnd  tha  l*a<l«r  of  tha  OppottOaa  {ottta  in  «x- 
|irinM  mlnliUr)  lum  btan  ncognlzad  m  loulan  not  only  b^  the  omdlditM  vlio 
■t  tlw  list  pramding  gnani  dntlaB  hm  decUnd  Uuir  wiUingiwM  to  npparl 
tm»  or  otlur,  but  ilw)  b;  tbo  lank  and  filo  at  thdr  iMpoettva  pwtiM.  TImm 
iMdanhan  tluukwrt  of  i<^  tolho*l]««linc«of  tboit  fOUowi,  tlumgh  a  right 
whfob  tb«7  nuy  foiMt,  In  jLmerka  no  caodidat*  plsdgw  hinualt  to  rappon  a. 
particnlac  oongrMiiaiial  laadai.  It  woold  b*  thou^t  snbwoming  in  him  to  do 
■1.  Bla  ■Uc^uioa  i>  to  tha  party,  and  hla  eonititnanti  da  not  expect  blm  ta 
■npport  any  gijen  pvBDB,  hovaTtr  aminent. 

VOL.  I  U 
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ruling  committee  of  the  majority,  becauae  this  would  ba  disliked 
u  an  undemocratic  and  tyrannical  institution.  Hence  our  onlj 
course  is  to  divide  the  unwieldy  multitude  into  small  bodies 
capable  of  dealing  with  particular  subjects.  Each  of  them  is  no 
doubt  powerful'in  ita  own  sphere,  but  that  sphere  u  so  small 
that  no  grava  harm  can  resulL  The  Acts  passed  may  not  be  the 
best  possible ;  the  legislation  <^  the  year  may  resemble  a  patch- 
work quilt^  where  each  piece  is  different  in  colour  and  texture 
from  the  rest.  But  as  we  do  not  need  much  legislation,  and  u 
nearly  tha  whole  field  of  ordinary  private  law  lies  outside  the 
province  of  Congress,  the  mischief  is  slighter  than  you  Europeans 
pxpecL  If  we  made  legislation  easier,  we  might  have  too  muoh 
of  it;  and  in  trying  to  ^ve  it  the  more  definite  character  you 
auggeet^  we  might  make  it  too  bold  and  sweeping.  Be  our  fat- 
sent  system  bad  or  good,  it  is  the  only  system  possible  under 
our  Constitution,  and  the  fact  that  it  was  not  directly  created  by 
that  instrument,  but  has  been  evolved  by  the  experience  of  a 
hundred  years,  shows  how  strong  m'uat  be  the*  tendencies  whose 
natural  working  has  produced  it" 


BOTE  TO  CHAPTBK  XY. 
List  of  Stakdiko  Committkh  of  the  Hoom  in  tha  FiftisUi 
CoDsrsM,  Fint  Senion.  (CoirBotwl  to  Jul  IB,  ISSS.) 
On  Elwtiou  i  Waji  ind  Ubsiu  ;  A[ipnipri*tJoiu ;  Jndiduy ;  Baakittg 
tad  Cnmnsy  ;  Coinage,  Wcighta  knil  Haunroa ;  Commsrca ;  SiTtia  hiiI 
HsriMnn ;  Herchuit  Uarine  uid  FitheriM  ;  Agricnltnra ;  Tortign  Affun ; 
Uilitsry  AfToin  ;  Naval  Affain  ;  Poat  OSes  and  Fort  Boadi ;  Publio  I^nds  ; 
Indian  AOUii ;  Terrltoiiea ;  Baitwayi  and  Canala ;  UaoDfaotam ;  Uioaa 
and  Mining ;  PnbliD  Bnildinga  and  Groanda  ;  Pacific  Balltoada )  LsTSM  and 
Improvcmotit*  of  the  Uiaaiaafppi  Biver ;  Education ;  I^boor ;  Militia ; 
Patanti ;  Invalid  r«u)ion* ;  Fansion* ;  Claima  ;  Wat  Clalmi ;  FiiTsta  Land 
Claims  ;  Dittriet  of  Colombls ;  Bevlaion  of  the  I^wa ;  Expenditnres  In  tho 
Stats  Department;  Do.,  Treaanrj  Departmsnt ;  Do.,  War  Department ;  Do,, 
Nary  l>parbnent ;  Do.,  Poet  OSes  Department;  Do,,  Interior  Department; 
Do.,  Department  of  Jottlca;  Do.,  Public  Bnildingi;  KoIbi;  Acconnta; 
Mileag*;  Ubraiy;  Printing;  Enrolled  Bilb;  Bafbnn  in  the  Civil  Sarviee; 
ElacUou  of  President,  Vioe-Pi«*ldont,  and  Bspiaentativaa ;  Elovantb  Ocnnu ; 
Indian  DepmdattOD  Claims  ;  Ventilation  and  Aoonatici  ;  Alcoholio  Liqiior 
TntDc. 
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Lmiblatiom  IB  mere  apecdAcally  and  szolnnrely  the  bosineaa  of 
Congress  than  it  is  the  bosinesi  of  goTBming  perliuneiits  soch 
H  those  of  England,  Franee,  and  Italj.  We  mnst  l^erefore,  in 
(ffdec  to  judge  of  the  excellence  of  Congrees  as  a  working  machine, 
examine  tlie  quality  of  the  legislation  which  it  turns  ofit 

Acts  of  Ccogresi  are  of  two  kinds,  public  and  privata  Pass- 
ing hy  {ffivate  acta  for  the  present^  though  they  occupy  a  large 
part  of  oongreesional  time,^  let  us  consider  public  aots.  These  - 
are  of  two  kinds,  tiioae  which  deal  with  the  lav  or  its  administow 
tiott,  and  tiioae  which  deal  with  finance,  that  is  to  say,  provide 
for  the  raising  and  application  of  revenue.  I  devote  tide  chapter 
to  the  former  elau,  and  the  next  to  the  latter. 

There  are  many  pointe  of  view  from  which  one  may  regard 
the  work  of  legislatian.  I  suggest  a  few  only,  in  reepeot  of 
which  the  ezcellenca  of  the  work  may  be  tested ;  and  propose  to 
ask :  What  security  do  the  legislative  methods  and  habits  of 
Congress  offer  for  the  attainment  of  the  following  desirable 
objects  I  via. : — 

1.  The  «rcellence  of  the  mbatance  of  a  bill,  i.e,  ite  tendency 
to  imi^ove  Hie  law  and  promote  the  public  wdfare. 

2.  The  excellence  ot  the  fozTu  of  a  bill,  <.&  its  arrangement 
and  the  scientific  precision  of  ite  language. 

3.  The  harmony  and  comdsteacy  of  an  act  witii  the  otliei 
acts  of  the  same  session. 

1.  The  due  ezaminaiJon  and  sifting  in  debate  of  a  bilL 
5.  The  publicity  of  a  bill,  ie.  the  bringing  it  to  the  knowledge 
of  the  country  at  large,  so  that  public  opinion  may  be  fully  ex- 
pressed regarding  it. 
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6.  The  hoiiMty  and  courage  of  the  legulAtire  auemblj  in 
rejecting  a  bill,  however  likely  to  be  popular,  which  their  judg- 
ment disapproves. 

7.  The  responsibility  of  some  person  or  body  of  perxxis  for 
the  enactment  of  a  measure,  i«.  the  fixing  on  ihe  right  shoulders 
of  the  praise  for  passing  a  good,  the  blame  for  passing  a  bad,  act. 

The  criticisms  that  may  be  passed  on  American  practice  under 
the  preceding  heads  will  be  made  clearer  by  a  comparison  of 
English  practice.  Let  us  therefore  first  see  how  English  bills  and 
acts  stand  the  tests  we  are  td  apply  to  the  work  of  Congress. 

In  England  public  bills  fall  into  two  classes, — those  brought 
in  by  the  ministry  of  the  day  as  responsible  advisers  of  the 
sovereign,  and  those  brought  in  by  private  members.  In  point 
of  law  and  in  point  of  form  there  is  no  difference  between  these 
classes,  and  Uie  only  way  of  ascertaining  to  which  class  a  given 
bill  belongs  is  by  looking  to  see  whether  the  names  on  the  back 
of  it  are  those  of  ordinary  private  members  or  of  the  official 
servants  of.  the  Grown.  ^  Practically  there  is  all  the  difference 
in  the  world,  because  a  government  bill  has  behind  it  the  re- 
sponsibility of  the  ministry,  and  presumably  the  weight  of  the 
majority  which  keeps  the  ministry  in  ofBce.  The  ministry  dis- 
pose of  a  half  or  more  of  the  working  time  of  the  House,  tind 
have  therefore  much  greater  facilities  for  pushing  forward  their 
hills.  Nearly  all  the  most  important  bills,  which  involve  large 
political  issues,  are  government  bills,  so  that  the  hostile  critic 
of  a  private  member's  bill  will  sometimes  argue  that  the  House 
ought  not  to  permit  the  member  to  ptoceed  with  it,  because  it 
is  too  large  for  any  unofficial  handa.  This  premised,  we  may 
proceed  to  the  seven  points  above  mentioned. 

1.  In  England,  as  t^e  more  important  bills  are  government 
bills,  their  policy  is  sure  to  have  been  carefully  weighed.  The 
ministry  have  every  motive  for  care,  because  the  .fortunes  of  a 
first-dasB  bill  are  their  own  fortunes.  If  it  is  rejected,  they  falL 
A  specially  difficult  bill  is  usually  framed  by  a  committee  of  the 
cabinet,  and  then  debated  by  the  cabinet  as'  a  whole  before  it 
appears  in  Parliament  Minor  bills  are  settled  in  the  depart- 
ments by  the  Dartiamentary  head  with  his  staff  of  permanent 

'  It  *  priTiU  msmber  4ft<r  liriiigitig  In  i  b[ll  scceptt  aBet  under  tbe  Crown, 
eiHtom  requirM  that  ha  Bhoald  cltlier  induca  hli  coiletgoa  to  UIeb  It  up,  is  «Meb 
an  It  becomes  s  goTcniiQeat  bill,  or  else  rellnquiib  the  chir^  of  It  to  Bomi 
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offiiaali.  A  priT&tfl  member  hu  not  theie  advuitagea :  but  U  he 
IB  wiae  he  submits  fais  bill  before  it  ii  jBisted  to  three  er  four 
judicious  friends,  profits  by  tlieir  critdciam,  &nd  obtains  a,  promistt ' 
of  tbeir  aupport^ 

2.  In  England,  goTemment  bills  are  prepared  hy  the  official 
government  draftflmen,  two  eminent  lawyers  with  several  usist- 
snts,  who  constitute  an  office  for  this  purpose.  PiiTata  members 
who  are  lawyers  often  draft  their  own  bills ;  those  who  are  not 
generally  employ  a  banister.  The  drafting  of  goTamment  bills, 
has  much  improred  of  late  years,  and  the  faults  of  fmn  observ- 
able in  firitish  Acts  are  chiefly  due  to  amendments  made  in 
committee  of  the  whole  House,  which  are  often  orepared  and 
inserted  in  a  hurry. 

3.  The  harmony  of  one  govemmwt  bill  with  others  of  the 
same  session  is  secured  by  the  care  of  the  official  draftsmen,  a^ 
well  as  by  the  fact  that  all  emanate  from  one  and  the  same 
ministry.  No  such  safeguards  exist  in  the  case  of  private  mem- 
bers' bills,  but  it  is  of  coune  the  duty  of  the  ministry  to  watch 
these  legislative  essays,  and  get  Parliament  to  strike  out  of  any 
one  of  them  whatever  is  inconsistent  with  another  measure  passed 
or  intended  to  be  passed  in  the  same  session. 

i.  Difficult  and  complicated  bills  which  raise  no  political 
conb^versy  are  sometimes  referred  to  a  select  committee,  which 
goes  through  them  and  reports  them  as  amended  to  the  House. 
They  are  sfterwards  considered,  and  often  fully  debated,  first  in 
committee  of  the  Whole,  and  then  by  the  House  on  the  stage 
of  report  (ie.  report  from  committee  of  the  Whole  to  the  House). 
latterly  such  bills  have  begun  to  be  referred  to  what  are  caUed 
Grand  CommittAqs,  i.&  committees  of  at  least  fifty  appointed  in 
each  session  for  the  consideration  of  particulsr  kinds  of  business. 
Discussion  in  these  committees  replaces  the  discussion  in  com- 
mittee of  the  Whole ;  but  the  bills  come  before  the  House  on 
report  for  further  debate.  Many  bills,  hoWever,  never  go  before 
select  or  grand  committees,  but  are  dealt  with  by  the  House 
itself  in  the  two  last-mentioned  stages.  While  measures  which 
excite  political^  feeling  or  touch  any  powerful  interest  (such  as 
that  of  landowners  or  lailrosds  or  liquor'^ealers)  are  exhaustively 
debated,  ofehets  may  slip  through  unobserved.  The  enormous 
jxeaaure  of  work  and  the  proltdty  with  which  some  kinds  d 
business  are  discussed,  involve  the  UUrrying  other  business 
through  with  scant  consideration. 
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fi.  Except  in  ihe  cue  of  diseuaaionB  at  luueuooable  hoon, 
tho  proceeding  of  Farluunent  are  bo  for  reported  in  the  leading 
'nempapetfl  and  commented  on  hy  them  that  bills,  even  those  of 
private  members,  generally  become  known  to  those  whom  they 
may  concern.  There  is  usuaJly  a  debate  on  the  second  reading, 
and  this  debate  attracts  notice.  Memben  often  reccifye  from 
perflona  preriouslj  onknown  to   them    suggestione   regarding 


6.  A  gQTemment  bill  ii,  by  the  law  of  its  being,  exposed  to 
the  hostile  criticism  of  the  Opposition,  who  hare  an  interest  is 
discrediting  the  ministry  ^y  dispat^ing  their  worlc  As  respecte 
private  members'  bills,  it  is  the  undoubted  duty  of  some  minist^ 
to  watch  them,  and  to  procure  their  amendment  or  rejection  if 
he  finds  them  faulty.  This  duty  is  discharged  less  faithfully 
than  might  be  wished,  but  perhaps  as  well  as  can  be  expected 
from  weak  human  nature,  often  tempted  to  conciliate  a  supporter 
or  an  "  interest "  by  allowing  a  measure  to  go  through  which 
ought  to  have  been  stopped.'  Prirato  members  are  generally 
alert  in  watohing  one  another's  bills ;  and  the  rules  of  the  House 
of  Commons  enable  them  to  defeat  a  measure  by  objecting  to  its 
progress  at  certoin  hours. 

7.  Responsibility  for  everything  done  in  the  House  rests 
upon  the  ministry  of  the  day,  because  they  are  the  leadera  of  the 
majority.  If  they  allow  a  private  member  to  pAss  a  bod  bill,  if 
they  stop  him  when  trying  to  pass  a  good  bill,  Uiey  are  in  theory 
no  less  culpable  than  if  they  pass  a  bad  bill  of  their  own. 
Aeoordingly,  when  the  second  reading  of  a  measure  of  any  con- 
iequeuce  is  moved,  it  is  the  duty  of  some  member  of  the  ministry 
to  rise,  with  as  little  delay  as  possible,  and  state  whether  the 
ministfy  support  it,  or  oppose  it,  or  stand  neutral  Standing 
neutral  is,  so  far  as  responsibility  to  the  country  goes,  practically 
the  same  thing  as  supporting.  The  Opposition,  as  an  organised 
body,  are  not  expected  to  express  their  opinion  on  any  bills  except 
tiuMt  of  high  political  import;  Needless  to  say,  private  mem- 
bers are  also  held  strictly  responsible  for  the  votes  they  give, 
these  votes  being  all  recorded  and  published  next  morning.  Of 
conrss  both  parties  oloim  praise  or  receive  blame  from  the 
eonntry  in  respect  of  their  attitude  towards  bills  of  moment,  and 

*  Kow  and  than  ■  bill  jiihm  wliicli  aanilbla  nun  of  botli  pirtlM  dUipprora, 
WnuM  iti  ftdT0C4tM  m  man  itnnuoiu  than  its  oppaorats,  ■nd  tha  notion  that 
nm*  popvlar  MOtisiMit  fkvonn  it  dttcn  aithir  part;  trom  n 
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when  a  BesGion  has  produced  few  or  feeble  Acts  the  Opposition 
charge  the  Ministry  with  sloth  or  incompetence. 

The  rules  and  usages  I  hare  described  constitute  valuable  aids 
to  legislation,  and  the  quality  of  English  and  Scottish  legislation, 
take  it  all  and  all,  is  good ;  that  is  to  say,  the  statutes  are  such 
as  public  opiuion  demands,  and  are  well  drawn  for  the  purposes 
they  aim  at.  The  chief  complaints  against  the  House  of 
Commotu  as  a  legislatiTe  body  *  are  that  it  is  too  indulgent  to 
tediousness,  and  that^  owing  to  its  vast  and  multifarious  business, 
it  leaves  serious  questions  unsettled  till  they  have  grown  more 
serious,  and  require  remedies  more  violent  than  might  have  at 
first  sufficed. 

Let  us  now  apply  the  same  test  to  the  legislation  of  Congress. 
What  follows  refers  primarily  to  the  House,  but  is  largely  true  of 
the  Senate,  because  in  the  Senate  also  Uie  committees  play  an 
important  part 

The  first  difiference  which  strikes  ns  between  Parliament  and 
Congress  is  that  in  neither  House  of  Congress  ar«  there  any 
goremmeut  billa  All  measures  are  brought  in  by  private  mem- 
bers because  all  members  are  private.  The  nearest  approach  to 
the  government  hill  of  England  is  one  brought  in  by  a  leading 
member  of  the  majority  in  pursuance  of  a  resolution  taken  in  the 
oongTBssional  caucus  of  that  majority.  This  seldom  happens. 
One  must  therefore  compare  the  ordinary  congressional  biU  with 
the  English  private  member's  bill  rather  than  with  a  government 
measure,  and  expect  to  find  it  marked  by  the  faults  that  mark 
the  former  daaa  The  second  difference  is  that  whereas  in  Eng- 
land the  criticism  and  amendment  of  a  bill  takes  place  in  com- 
mittee of  the  Whole,  in  the  House  of  Representatives  it  takes 
platie  in  a  small  committee  of  sixteen  members  or  less,  usually  of 
eleven.  In  the  Senate  also  the  committees  do  most  of  the  work, 
hnt  the  committee  of  the  Whole  occaisionally  debates  a  bill  pretty 
fnlly. 

Premising  these  dissimilarities,  I  go  to  the  seven  pointa  before 


I.  The  excellence  of  the  substance  of  a  bill  introduced  in 
Congress  depends  entirely  on  the  wisdom  and  care  of  ita  intrd- 
duoer.     He  may,  if  self-distrustful,  take  counsel  with  his  political 

*  Of  oonna  then  m  oftan  blcmUlin  of  datoU  In  Acta  of  Pulbnwat,  wUeh 
mlgbt  ba  remond  la  a  ■ssoad  duunbar,  did  England  poaaaai  a  aacond  diaqibat  wall 
qnalillad  tor  tba  duty  of  rarliloa,  and  wlahfnl  to  dlachai^  It 
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allies  respecting  it.  But  there  ia  no  securi^  for  its  representing 
an)r  opinion  or  knowledge  but  his  ovn.  It  nutjr  effect  the  mani^e- 
ment  of  an  executive  department^  but  the  introducing  member 
does  not  command  departmental  information,  and  will,  if  the  bill 
passes,  have  nothing  to  do  with  the  canTing  out  of  its  provisions. 
On  the  other  hand,  the  officials  of  the  gorermnent  cannotsubmit 
bills ;  and  if  the^  find  a  congressman  willing  to  do  so  for  them, 
must  leave  the  advocacy  and  conduct  of  the  measure  entirely  in 
his  handa 

2.  The  drafting  of  a  measure  depends  on  the  pains  taken  and 
skiU  exerted  by  its  author.     Senate  bills  are  usually  well  drafted 

,  because  many  senators  are  experienced  lawyers :  House  bills  are 
often  crude  and  obscure.  There  does  not  exist  either  among  the 
executive  departments  or  in  connection  with  Congress  any  legal 
office  charged  with  the  duty  of  preparing  bills,  or  of  seeing  that 
the  form  in  which  they  pass  is  tAchiucally  satisfactory. 

3.  The  only  security  for  the  consistency  of  the  various  mea- 
sures of  the  same  session  is  to  be  found  in  the  fact  that  those 
which  aSeCt  the  same  matter  ought  to  be  referred  to  the  same 
committe&  However,  it  often  happens  that  there  are  two  on 
more  committees  whose  spheres  of  jurisdiction  overlap,  so  that 

'of  two  bills  handling  cognate  matters,  one  may  go  to  Committee 
A.  and  the  other  to  Committee  B.  Should  different  views  of 
policy  prevail  in  these  two  bodies,  they  may  report  to  the  House 
bills  containing  mutually  repugnant  provinons.  There  is  nothing 
except  unusual  vigilance  on  the  part  of  some  member  interested, 
to  prevent  both  biHs  from  passing.  That  mischief  from  Hob 
cause  is  not  serious  arises  from  the  fact  that  out  of  the  multi- 
tude of  bills  introduced,  few  are  reported  and  still  fewer  b«come 
law.  , 

4.  The  function  of  a  committee  of  either  House  of  Congress 
extends  not  merely  to  the  sifting  and  amending  of  the  bills 
referred  to  it^  but  to  praotically  re-drawing  them,  if  the  committee 
desires  any  legislation,  or  rejecting  them  by  omitting  to  report 
them  till  near  the  end  of  the  session  if  it  thinks  no  legislation 
needed.  Every  committee  is  in  fact  a  small  bureau  of  legislation 
for  the  matters  lying  within  ite  jurisdiction.  It  has  for  this 
purpose  the  advantage  of  time,  of  the  right  to  take  evidence,  and 
of  the  fact  that  some  of  its  members  have  been  selected  from 
their  knowledge  of  or  interest  in  the  topics  it  has  to  deal  with. 
Oq  the  other  hand,  it  suffei-s  from  the  non-publication  of  its 
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debates,  and  from  the  tendency  of  all  small  and  aecret  bodies  to 
intrigues  and  compromises,  compromiBes  in  which  general  prin- 
dples  of  policf  are~Bacri£ced  to  personal  feeling  or  selfish  interest 
Bills  which  go  iu  black  or  white  come  out  gray.  The  member 
who  has  introduced  a  bill  may  not  have  a  seat  on  the  committee; 
and  may  therefore  be  unable  'to'  protect  his  offspring.  Other 
members  of  the  House,  masters  of  the  subject  but  not  members 
of  the  committee,  can  only  be  heard  as  witnesses.  Although 
therefore  there  are  full  opportunities  for  the  discussion  of  the 
bill  by  the  cotnmittee,  it  often  emerges  ia  an  unsatisfactory  form, 
or  is  quietly  suppressed,  because  there  is  no  impetus  of  the 
general  opinion  of  the  House  or  the  public  to  push  it  through. 
When  the  bill  comes  back  to  the  House  the  chairman  or  other 
reporting  member  of  the  committee  generally  moves  the  previous 
question,  after  which  no  amendment  can  be  offered.  Debate 
ceases  and  the  bill  is  promptly  passed  or  lost.  In  the  Senate 
there  ia  a  bettm^  chance  of  discussion,  for  the  Senate,  having  more 
time  and  fewer  speakers,  can  review  to  some  real  puroose  the 
finding  of  its  committees. 

5.  As  there  is  no  debate  on  the  introduction  or  on  the  second 
reading  of  a  bill,  the  public  is  not  necessarily  apprised  of  the 
measures  which  are  before  Congress.  An  important  measure  is 
of  course  watched  by  the  newspapers  and  so  becomes  known : 
minor  measures  go  unnoticed 

6.  The  general  good-nature  of  Americans,  and  the  tendency 
of  members  of  their  legislatures  to  oblige  one  another  by  doing 
reciprocal  good  turns,  dispose  people  to  let  any  bill  go  through 
which  does  not  injure  the  interest  of  a  party  or  of  a  person. 
Such  good-nature  counts  for  less  in  a.  sommittee,  because  a  com- 
mittee has  ite  oivn  views  and  gives  effect  to  them.  But  in  the 
House  there  are  few  views,  though  much  impatience.  The 
House  has  no  time  to  weigh  the  merits  of  a  bill  reported  back  to 
it.  Members  have  never  heard  it  debated.  They  knoiv  no 
more  of  what  passed  in  the  committee  than  the  report  tells 
them.  If  the  measure  is  palpably  opposed  to  their  party  tenets, 
the  majority  will  reject  it:  if  no  party  question  arises  they 
usually  adopt  the  view  of  the  committee. 

7.  What  has  been  said  already  will  have  shown  that  except  as 
regards  bills  of  great  importance,  or  directly  involving  party 
issues,,  there  can  be  little^  effective  responsibility  for  legislation. 
The  member  who  brings  in  a  bill  is  not  responsible,  because  the 
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Gomiiuttee  geneially  alters  Mb  bitL  Tka  committee  is  Ijttle 
obHorred  and  the  details  of  what  passed  within  the  foiir  walls  of 
itr  room  are  not  published.  The  great  parties  in  the  House  tro 
but  faintly  responsible,  because  their  leaden  are  not  bound  to 
express  an  opinion,  and  a  vote  taken  on  a  non-partjaan  bill  is  . 
seldom  a  strict  partjr  vote.  Individual  members  are  no  doubt 
responsible,  and  a  member  who  votes  against  a  popular  measure, 
one  for  instance  faTOUred  by  the  working  men,  will  suffer  for  it.^ 
But  the  responsibility  of  individuals,  most  of  them  insignificant, 
half  of  them  destined  to  vanish,  like  enow-flakea  ia  a  river,  at  the 
next  election,  gives  little  security  to  the  people. 

The  best  defence  that  can  be  advanced  for  this  e^^tem  is  that 
it  has  been  naturally  evolved  as  a  means  of  avoiding  worse  mis- 
chieb.  It  is  really  a  plan  for  legislating  by  a  number  of  com- 
miffiions.  Each  commisaion,  receiving  suggestions  in  tbe  shapo 
of  bills,  taking  evidence  upon  them,  and  sifting  them  in  debate, 
frames  ite  measures  and  lays  them  before  the  House  in  a  shape 
which  seems  designed  to  make  amendment  in  details  needless,  while 
leaving  the  gen^^  policy  to  be  accepted  or  rejected  by  a  simple 
vote  of  the  whole  body.  In  this  last  respect  the  plan  may  be 
compared  with  that  of  the  Bomans  during  the  Kepublic,  whose 
general  assembly  of  the  people  approved  or  disapproved  of  a  bill 
as  a  whole,  without  power  of  amendment,  a  plan  which  had  the 
advantage  of  making  laws  clear  and  simple.  At  Rome,  however, 
lolls  could  be  proptwed  only  by  a  magistrate  upon  his  official  re- 
sponsibility ;  they  were  therefore  comparatively  few  and  sure  to 
be  carefully  drawn.  The  members  of  American  legislative  com- 
misaicms  have  no  special  training  no  official  experience,  little 
praise  or  blame  to  look  fco',  and  no  means  of  securing  that  tlie 
overburdened  House  will  ever  come  to  a  vote  on  their  proposals. 
There  is  no  more  agreement  between  the  views  of  one  commis- 
sion and  another  than  what  may  result  from  the  majority  in  both 
belonging  to  the  same  party.  Hence,  as  Mr.  Wilson  observes, 
""The  legislation  of  a  session  does  not  represent  the  policy  of 
either  the  maJOTity  or  the  minority  :  it  is  simply  an  aggregate  of 
tbe  bills  recommended  by  committees  composed  of  members 
from  botb  sides  of  the  House  and  it  is  known  to  be  osuallv  not 

'  Tha  mambsr  wlio  hu  takoi  tUa  aonm  ii  Um  wane  oB^  b«cau>  lu  nnly 
bu  an  opportunltj'  of  expUfnlDg  bj  ■  ipsedt  in  tba  Hoow  tuf  nuoD  tn  Ui 
f Ota,  *&d  li  tbeislan  Usble  to  tba  Imputation  of  harlng  bwo  "got  at'  bjrMipl- 
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ib.0  work  of  tlie  majority  men  upon  the  committaeB,  but  compro- 
mise conohuioiu  beuing  aome  shade  or  tinge  of  each  of  the 
Tsiiouslf  coloured  opinions  and  wishes  of  the  committee  men  of 
both  paities.  Most  of  the  measures  which  originate  with  the 
committees  are  framed  with  a  view  of  securing  their  easy  passage 
by  giving  them  as  nentnd  and  inoffensive  a  character  as  is  pos- 
sible. The  manifest  object  is  to  draw  them  U>  the  liking  of  all 
hetaona  Hence  neither  the  failure  nor  the  succeoa  of  any  policy 
inaugurated  by  one  of  the  committees  can  fairly  be  charged  bo 
tlie  account  of  either  pexty."* 

Add  to  the  conditions  above  described  the  fact  that  Uie  House 
in  its  few  months  of  life  has  not  time  to  deal  with  one-twentieth 
of  tlie  twelve  thousand  bills  which  are  thrown  upon  it,  that  it 
Uieref<»e  drops  the  enonnoua  majority  unconsidered,  though 
sonie  of  the  best  may  be  in  this  majority,  and  passes  many  of 
those  which  it  does  pass  by  a  euHpeuaion  of  the  rules  which 
leaves  everything  to  a  single  vote,'  and  the  marvel  comes  to  be, 
not  that  legislation  is  faulty,  but  that  an  intensely  practital 
people  tolerates  such  defective  machinery.  Some  reasons  may 
be  suggested  tending  to  explain  this  phenomenon. 

Legislation  is  a  difficult  budness  in  all  free  countries,  and  per- 
haps more  difficult  the  more  free  the  country  ii^  because  the 
discordant  voices  are  more  numerous  and  less  under  control 
America  has  sometimes  sacrificed  practical  convenience  to  her 
dislike  to  authority. 

The  Americans  surpass  all  other  nations  in  their  power  of 
making  the  best  of  bad  conditions,  getting  the  largest  results  out 
of  scanty  materials  or  rough  methods.  Many  things  in  that 
country  work  better  than  Ukey  ought  to  work,  so  to  speak,  or 
could  work  in  any  other  counti7,  because  the  people  are  lewdly 
alert  in  minimiring  such  mischiefs  as  arise  from  their  own  haste 
or  heedlessness,  and  have  a  great  capacity  for  self-help. 

Aware  that  they  have  this  gift,  the  Americans  are  content  to 
leave  their  political  machinery  unreformed.  Fenons  who  pro- 
pose comprehensive  reforms  are  suspected  as  theorists  and 
crotchet  -  mongers.  The  national  inventiveness,  active  in  the 
spheres  of  mechanics  and  money-making,  spends  littJe  of  ite  force 
on  the  details  of  govemmentAl  methgds. 

*  Cttngrtufenat  Oevmmmt,  pp.  M-101. 

■  niii  can  b«  done  by  ■  twa-thlrdi  Toto  dnrtng  ths  Iwt  lii  dijra  of  a  BOHlaD. 
laA  m  tha  Bnt  and  thirS  Hondap  o(  each  month. 
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The  wBut  of  legislation  on  topics  where  legial&tion  it  needM) 
breeds  fewer  erOa  than  would  follow  in  counbies  like  EngUnd 
or  France  Vhere  Parliament  is  the  only  law-making  body,  .  The 
powers  of  Coagreas  are  limited  to  comparatively  few  eubjecta : 
its  failureB  do  not  tooch  the  general  well-being  of  the  people^  nor 
the  healthy  administration  of  the  ordinary  law. 

The  faults  of  bills  passed  by  the  House  are  often  cnred  by 
the  Senate,  where  discuMion  is  m<a-e  leisurely  and  thorough, 
^e  committee  system  produces  in  that  body  also  some  of  the 
same  flabbiness  and  colourlessness  in  bills  passed.  Bat  the 
blunders,  whether  in  subetauce  or  of  form,  of  the  one  chamber 
an  frequently  corrected  by  tlie  other,  and  many  bad  bills  fu) 
owing  to  a  division  of  opinion  between  the  Houses. 

The  President's  veto  kills  off  some  vicious  measures.  He 
does  not  trouble  himself  about  defects  of  form ;  bat  where  a  bill 
seems  to  him  opposed  to  sound  policy,  it  ia  hia  oonstitatjonal 
duty  to  disapprove  i^  and  to  tjirow  on  Congress  the  responn- 
bility  of  passng  it  "  over  hia  veto '  by  a  two-thirds  vote.  A 
good  President  aceepta  this  reqwnsibiliby. 
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OOHORBSeiONAI.  nNANCK 

FiNAMCB  is  a  Bofficiontlj  distinct  and  important  department  of 
legislation  to  need  a  ctupter  to  itself ;  nor  does  any  legislature 
devote  a  larger  proportdon  of  its  time  than  does  Congress  to  the 
considention  of  financial  bills.  These  are  of  two  kinds  :  those 
which  raise  revenue  by  taxation,  and  those  which  direct  the 
application  of  the  public  funds  to  the  various  expenses  of  the 
govemmeDt.  At  present  Congress  raises  all  the  revenue  it 
requires  by  indirect  taxation,*  and  chiefly  by  duties  of  customs 
and  excise ;  so  taxing  bills  are  practically  tariff  bills,  the  excise 
duties  being  comparatively  little  varied  from  year  to  year. 

The  method  of  passing  both  kinds  of  bills  is  unlike  that  of 
moet  European  countries.  In  England,  with  which,  of  course, 
America  can  be  most  easily  compared,  although  both  the  levying 
and  the  spending  of  money  are  absolutely  under  the  control  of 
the  House  of  Comnions,  Uie  House  of  Commons  originates  no 
proposal  for  either.  It  never  either  grants  money  or  orders  the 
raising  of  money  except  at  the  request  of  the  Crown.  Once  a 
year  the  Chancellor  of  the  Exchequer  lays  before  it^  together 
with  a  full  statement  of  the  revenue  and  expenditure  of  the  past 
twelve  months,  estiniatee  of  the  expenditure  for  the  coming  twelve 
months,  and  su^eetions  for  the  means  of  meeting  that  expenditure 
by  taxation  or  by  borrowing.  He  embodies  these  suggestions  in 
resolutionB  on  which,  when  the  House  has  accepted  them,  bills  are 
grounded  imposing  ceri;ain  taxes  or  authorizing  the  laising  of  a 
loan.  The  House  may  of  course  amend  the  bills  in  details,  but  no 
privatememjMT  ever  proposes  ataxing  bill,  for  it  is  no  concern  of  any 
one  except  the  miniatryto  fill  the  public  treasury.'  The  estimates 
1  Dnriiig  tha  Qrll  'War,  dlnct  taxM  were  InTixl ;  ud  muij  othar  kindi  ot 
Una  btsldM  tliOM  mwitifn*^  In  tlu  Uzt  tasre  bsan  impoasd  st  diffarant  tioui. 
,  piitita  mnnber  mar  outt  •  naolnUoa  luTolTing  addiliouU 
1  arcn  tliu  ii  at  Tarianca  with  the  tbict«r  oonstitiiti(nial  dsctrliM 
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prepared  bjr  the  uvnal  Bdminutntivs  deputmenta  (Armj, 
Navj,  Office  of  Wtfika,  Foreign  Office,  etc),  and  revised  b;  the 
TreMurj,  apecif  j  the  jtema  (rf  {oopowd  expenditnre  with  much 
partioul&ntj,  and  fill  three  or  more  bolk^  Tolmaes,  which  are 
dellTered  to  Bvery  member  of  the  House.  These  estimatea  are 
debated  in  committee  of  the  whole  Home,  ezphtuations  being 
required  from  the  ministers  who  represent  the  Treasurj  and  the 
several  departments,  and  are  passed  in  a  long  succession  of 
sqiarate  votet.^  Members  may  propose  to  reduce  any  particular 
grants,  but  not  to  increase  them ;  no  money  is  ever  voted  for  the 
(Kiblio  service  except  ihat  which  the  Crown  has  asked  for-  through 
its  ministers.  The  Crown  must  never  ask  for  more  than  it 
actually  needs,  and  hence  the  ministerial  proposals  for  tazatjon 
itre  carefully  calculated  to  raise  just  so  much  money  as  will 
cover  the  estimated  ezpensee  for  the  coming  year.  It  is  reckoned 
almut  as  great  a  fault  in  the  fiuanoe  minister  if  he  has  need- 
lessly overtaxed  the  people,  as  if  he  baA  bo  undertoxed  them  as 
to  be  left  witJi  a  deficit.  If  at  the  end  of  a  year  a  substantial 
surplus  appears,  ^e  taxation  for  next  year  is  reduced  in  pro- 
portion, supposing  that  the  expenditure  remains  the  some. 
Every  credit  granted  by  Parliament  expires  of  itself  at  the  end 
of  the  financial  year. 

In  the  United  States  tbo  Secretary  of  t^e  Treasury  sends 
annually  to  Congress  a  report  containing  a  statement  of  the 
national  income  and  expenditure  and  of  the  condition  of  the 
public  debt,  together  with  remarks  on  the  system  of  taxation  and 
BOggeations  for  its  improvements  He  also  sends  what  is  called 
bis  Annual  Letter,  enclosing  the  estimates,  framed  by  the  various 
deportments,  of  the  sums  needed  for  the  public  services  of  the 
United  States  during  the  coming  year.  So  far  the  Secretary  is 
'  Kke  a.  European  finance  miniater,  except  that  be  commimicatec 
with  the  chamber  on  paper  instead  c^  making  hia  atatement  and 

*ud  prutin ;  ■  dootriM  ngudcd  br  t^  •UtMmso  of  Um  Ixt  gratntlon  m 
oitniD*);  raliubls,  becUH  it  iMtralni  thi  proptuitjr  at  a  ligUatnre  ta  jlsld  to 
(hmas'It  tmuutUig  tiom  •sotkiii*  or  flmiH  vUob  nu;  •bUII  burr  and  parlup* 
onpraftUlila  elurgn  on  tli*  ocmntry.  Bm  tin  obmrstluu  et  tbg  ttnt  Lord  ol 
th*  TrMiorr  lu  &»  Hoom  of  Commoa^  Much  S3,  ISSfl. 

'  CompUlnti  an  ■ometlmsi  mula  Oat  tliaw  TOtN  %ri  not  dimmed  wftli 
nOlrltDl  hdnwi  idiI  misBtvoau,  ind  It  luw  bMn  propoMd  to  onate  aeTara]  apaclil 
Manning  oommltUM  to  aiamlna  aaoh  olaM  of  tham  mora  olaaal^.  nUi  might 
h)  A  denlralile  additl(ni :  and  nuh  coDimlttaaa  ha*a  ncentlf  baao  appolnlad. 
But  aTan  under  Uw  lovaaot  iTitain  than  an  mutj  uafal  finanoUl  dabatai,  bj 
which  tiHua  sbwaa  an  oheckad  and  io  whi^  TalaaUa  auggaatiooa  an  nada. 
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propoaala  oraJl^.  Biit  here  ^e  reaembluice  stopa.  Eveiything 
that  remaiiw  in  the  way  oi  financial  legislation  is  done  solely  by 
CongresB  and  its  committees,  the  executive  having  no  further 
lumd  in  the  matter. 

The  business  of  raising  money  belongs  to  one  committee'  only, 
the  standing  committee  of  Ways  and  Means,  consisting  of  eleven 
members.  Its  chairman  is  always  a  leading  man  in  the  party 
which  commands  a  majority  in  the  Hoose.  Thia  committee 
prepares  and  reports  to  the  House  the  bills  needed  for  imposing 
or  continuing  the  various  customs  duties,  excise  duties,  etc  The 
report  of  the  Secretary  has  been  referred  by  the  House  to  this 
committee,  but  the  latter  does  not  necessarily  base  its  bills  upon 
or  in  any  way  regard  that  report  Neither  does  it  in  preparing 
them  start  from  an  estimate  of  the  sums  needed  to  support  the 
,  public  service.  It  does  not,  because  it  cannot :  for  it  does  not 
know  what  grants  for  the  public  service  will  be  proposed  by  the 
spending  committees,  since  the  estimates  submitted  in  the 
Secretary's  letter  furnish  no  trustworthy  basis  for  a  guess.  It 
does  not^  for  the  further  reason  that  the  primary  object  of  cus- 
toms duties  has  for  many  years  past  been  not  the  raising  of 
revenue,  but  the  protection  of  American  industries  by  subjecting 
foreign  products  to  a  very  high  tariff.  At  present  there  are 
enormous  duties  on  many  classes  of  raw  materials,  and  on  nearly 
.■Ut  classes  of  manufactured  goods,  including  even  books  and 
works  of  art  This  tariff  brings  in  an  income  faj-  exceeding  the 
current  needs  of  the  government.  Nearly  two-thirds  of  the  war 
debt  having  bean  paid  off,  the  fixed  charges  have  shrunk  to  one- 
third  of  what  they  were  when  the  present  tariff  was  imposed,  yet 
this  tariff  remains  with  few  modifications,  and  surpluses  accumu- 
late year  after  year  in  the  national  treasury.  The  committee  of  ' 
"Ways  and  Means  has  therefore  00  motive  for  adapting  taxation 
to  expenditure.  The  former  will  be  always  in  excess  ho  long  as 
the  protective  tariff  stands,  and  the  protective  tariff  stands  for 
commercial  or  political  reasons  unconnected  with  national  finance.* 

>  HUlnta  tfaers  uu  mlnji  been  t,  lUMUU  of  gittlng  rid  of  nirpltuM  bf  ptyiLg 
oT  debt ;  hut  u  flnmocien  in  nov  bcgiualag  to  hold  that  ■  ceitun  portiao  of 
tha  dtbt  ought  (o  ba  kept  on  toot  tor  banktiig  tai  cnmncy  purpoam,  much 
dbcnadon  hu  udMn  u  to  how  tb«  jKonmuliting  balaoca  ihrUI  ba  diapoiwl  of. 
Btoe*  the  bauaa  of  commarcu]  policy,  luas*  affacting  thi  great  mannlaetaniig 
hiduMM,  dwarf  qoartiou  oC  nvanna  proper.  Tha  eommittae  coualden  not 
-which  Im  the  bat  and  cheapaat  maana  of  railing  a  giTen  lam,  but  how  th* 
luiffirlU  sffact  proteclcd  IndiulTlea.    Sine*  there  1«  no  fear  of  a  dBScil,  It  dralU 
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When  the  revenue  bills  come  to  be  debated  in  committee  of 
the  vhole  House  eimiUr  causes  prevent  them  from  being 
scrutinized  from  the  purely  financitd  point  of  view.  Debate 
tnms  on  those  items  of  the  tariff  which  involve  gsin  or  loss  to 
influential  groups.  Little  inquiry  is  made  ta  to  the  amount 
needed  and  the  ada{>Ution  of  the  bills  to  produce  that  amount  and 
no  more.  It  is  the  same  with  waye  and  means  bills  in  the 
Senate.  Communications  need  not  pass  between  the  committees 
of  either  House  and  the  Treasury.  The  person  most  responsible, 
the  person  who  most  nearly  corresponds  to  an  English  Chancellor 
of  the  Exchequer,  or  a  French  Minister  of  Finance  is  the  chair- 
man of  the  Honse  committee  of  Ways  and  Means.  But  he 
stands  in  no  official  relation  to  the  Treasury,  and  is  not  required 
to  exchange  a  word  or  a  letter  with  its  staff.  Neither,  of  course, 
can  he  count  on  a  majority  in  the  House.  Though  he  is  a 
leading  man  he  is  not  a  leader,  ie.  he  has  no  claim  on  the  votes 
of  his  own  party,  many  of  whom  may  (as  happened  to  Mr. 
Morrison  in  1885)  disapprove  of  and  cause  the  defeat  of  his  pro- 
posals. That  gentleman  was  chairman  of  the  committee  of  Ways 
and  Means,  and  perhaps,  after  the  Speaker,  the  most  considsrable 
person  in  the  Democratic  majority.  But  he  was  beaten  in  his 
attempted  reform  of  the  tariff. 

The  business  of  spending  money  belongs  primarily  to  two 
standing  committees,  the  old  committee  on  Appropriations  and 
the  new  committee  on  Eivers  and  Harbours,  created  in  1883. 
The  committee  on  appropriations  starts  from,  but  does  not 
adopt,  the  estimates  sent  in  by  the  Secretary  of  the  Treasury, 
for  the  appropriation  bills  it  prepares  usually  make  large  and 
often  reckless  reductions  in  these  estimates.  The  Rivers  and 
Harbours  committee  proposes  grants  of  money  for  what  are  caUed 
"internal  improvements,"  nominally  in  aid  of  navigation,  but 
practically  in  order  to  turn  a  stream  of  public  money  into  the 
State  or  States  where  each  "  improvement "  is  to  be  executed. 
More  money  is  wasted  in  this  way  than  what  the  parsimony  of 
the  appropriations  committee  can  save.  There  are  several 
committees  on  the  departments,  .such  as  those  on  the  navy,  the 
army,  the  judiciary.  There  is  the  committee  on  pensions,  a 
source  of  infinite  waste.^     Each  of  these  proposes   grants  of 

iU  bOli  with  no  t1b«  to  th«  nioDg  of  &  pirticnlu'  niis,  and  doM  not  an  to  al> 
Bolttc  tba  aiMt  lucoms  tba  t*iu  will  ptodnee. 

'  Tba  axpaoditQn  on  paiuioiu  wu  in  1887  175.000,000  (£1£,000,CK)0). 


D.qit.zeaOvGoOt^lc 


OKAr.  xvu  OOKOBESSIOITAL  FIKjUTCB  176 

money,  not  knowing  nor  heeding  what  is  being  propoeed  by  other 
committees,  uid  guided  by  the  ezecuUve  no  further  than  the 
members  choose.  All  the  expenditurea  recommended  must  be 
met  by  appropriation  bills,  but  into  their  propriety  Uie  appro- 
priationa  committee  cannot  inquire. 

Every  revenue  bill  must,  of  course,  come  before  the  House ; 
and  the  House,  whatever  else  it  may  neglect^  never  neglects  the 
diecusaion  of  taxation  and  money  grants.  These  are  discussed 
as  fully  as  the  pressure  of  work  permits,  and  are  often  added  to 
by  the  insertion  of  fresh  items,  which  members  interested  in 
getting  money  voted  for  a  particular  purpose  or  locality  surest. 
These  bills  then  go  to  the  Senate,  which  Jwthwith  refers  them  to- 
ils committees.  The  Senate  committee  on  finance  deals  with 
revenue -raising  bills;  the  committee  on  appropriations  with 
supply  bills.  Both  seU  then  come  before  l^o  whole  Senate. 
Although  it  cannot  initiate  revenue  raising  bills,  the  Senate 
long  ago  made  good  its  claim  to  amend  appropriation  bills, 
nnd  does  so  freely,  adding  items  and  often  raising  the  total 
of  the  grants.  When  the  bills  go  back  to  the  House,  the  House 
usually  rejects  the  amendments ;  the  Senate  adheres  to  them, 
and  a  Conference  committee  is  appointed,  consisting-  of  three 
senators  and  three  members  of  the  House,  by  whicb  a  compro- 
mise is  settled,  hastily  and  in  secret,  and  accepted,  generally  in 
the  last  days  of  the  session,  by  a  hard-pressed  but  reluctant 
House.  Evan  as  enlarged  by  this  committee,  the  supply  voted 
is  usually  found  inadequate,  so  a  Deficiency  bill  is  introduced  in  the 
following  seasioD,  including  a  second  series  of  grants  to  the 
departments. 

The  European  reader  will  ask  how  all  this  is  or  can  be  done 
by  Congress  without  frequent  communication  from  or  to  the 
executive  government  There  are  such  communications,  for  the 
ministers,  anxious  to  secure  appropriations  adequate  for  their 
respective  deportments,  talk  to  the  chairmen  and  appear  before 
the  committeea  to  give  evidence  as  to  departmental  needs.  But 
in  Congress  itself  they  never  tow  appear,  nor  does  Congress 
look  to  them  for  guidance  as  in  the  early  days  it  looked  to 
Hamilton  and  Gallatin.  If  the  House  cute  down  their  estimates 
they  turn  to  the  Senate  and  beg  it  to  restore  the  omitted  items ; 
if  tiie  Senate  fail  t^em,  the  only  resource  left  is  a  Deficiency  bill 
in  the  next  session.  If  one  department  is  so  starved  as  to  be 
unable  to  do  its  work,  while  another  oblainii  lavish  grants  which 
VOL.  1  N 
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invite  jobbery  or  w&ate,  it  ia  the  cotnmitteeB,  not  the  exAcutiTei 
whom  the  people  ought  to  blame.  If,  b;  a  sritem  of  log-rolling, 
vast  eume  are  wasted  upon  ueeleas  public  works,  no  minister  has 
any  opportunity  to  interfere,  any  right  to  protest  A  minister 
cannot,  aa  in  England,  bring  Congress  to  reason  by  a  threat  of 
resignation,  for  it  would  make  no  difference  to  Congress  if  the 
whole  cabinet  were  to  resign.* 

What  I  have  stated  may  be  summarized  as  follovrs : 

There  is  practically  do  connection  between  the  policy  of 
revenue  raising  and  the  policy  of  revenue  spending  for  theee  are 
left  to  different  committees  whose  views  may  be  opposed,  and 
the  majority  in  the  House  has  no  recognized  leaders  to  remark 
the  discrepancies  or  make  one  or  other  view  prevail  In  the 
forty-ninth  Congress  (1885-188T)  a  strong  free-trader  was  chair- 
man of  the  tax-proposing  committee  on  Ways  and  Means,  while 
a  strong  protectionist  was  chairman  of  the  spending  -  committee 
on  Appropriations. 

There  is  no  relation  between  the  amount  proposed  to  be 
spent  in  any  one  year,  and  the  amount  proposed  to  be  raised. 
But  for  the  fact  that  the  high  tariff  produces  a  large  ■w"*! 
surplus,  a  financial  breakdown  would  speedily  ensue. 

The  knowledge  and  experience  of  the  permanent  offidals 
either  aa  regards  the  productivity  of  taxes,  and  tlie  inddental 
benefits  or  losses  attending  their  collection,  or  as  regards  the 
nature  of  various  kinds  of  expenditure  and  their  comparative 
utility,  can  be  turned  to  account  only  by  interrogating  tliese 
officials  before  the  committees.  Their  views  are  not  stated  in 
the  House  by.  a  parliamentary  chief,  nor  tested  in  debate 
by  arguments  addressed  to  him  which  he  must  there  and  tlien 
answer. 

Little  check  ezistc  on  the  tendency  of  members  to  deplete 
the  public  treasury  by  securing  grants  for  their  friends  or  con- 
stituents, or  by  putting  through  financial  jobs  for  which  they 
are  to  receive  some  private  consideration.  U  either  the  majority 
of  the  committee  on  Appropriations  or  the  House  itself  suspects 
a  job,  the  grant  proposed  may  be  rejected.  But  it  is  the  duty 
of  no  one  in  particular  to  scent  out  a  job,  and  to  defeat  it  by 
public  exposure. 

The  nation  becomes  so  puzzled  by  a  financial  policy  varying 
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from  fear  to  year,  and  controlled  hy  no  responsible  leaders,  m 
to  feel  diminiBhed  interest  in  congreBsional  discussions  and 
diminislied  confidence  in  Congress.^ 

The  result  on  the  national  finance  is  unfortunate.  A 
thoughtful  An) erican  publicist  remarks,  "So  long  as  the  debit 
side  ot  the  national  acconnt  is  managed  hj  one  set  of  men,  and 
the  credit  side  hj  another  set,  1)oth  sets  working  separately  and  in 
secret  without  public  responsibility,  and  without  interrention  on 
the  part  of  the  executive  official  who  is  nominally  responsible; 
so  long  as  tliese  sets,  being  composed  largely  of  new  men  every 
two  years,  give  no  attention  to  business  except  when  Congress  is 
in  session,  and  thus  spend  in  preparing  plans  the  whole  time 
which  ought  to  be  spent  in  public  discussion  of  plans  already 
matured,  so  that  an  immense  budget  is  rushed  through  without 
discussion  in  a  week  or  ten  days — just  so  long  the  finances  will 
go  from  bad  to  worse,  no  matter  by  what  name  you  call  the 
party  in  power.  No  other  nation  on  earth  attempts  such 
a  thing  or  could  attempt  it  witbout  soon  coming  to  grie^  our 
salvation  thus  far  consisting  in  an  enormous  income,  with 
practically  ho  drain  for  military  expenditure." 

It  may  be  replied  to  this  cnticism  that  the  enormous  income, 
added  to  the  fact  that  the  tariff  is  imposed  for  protection  rather 
than  for  revenue,  is  not  only  the  salvation  of  the  United  States 
Government  under  the  present  system,  but  also  the  cause  of  that 
system.      Were  the  tariff  framed  with  a  view  to  revenue  only, 

'  "  Tbs  notaworUij  tut  Uut  stih  tha  moit  thorongh  dibtta  in  Congresa  hi) 
ti>  iwnken  tuj  gennJiiB  or  ictin  Inttrut  In  tb<  minds  of  tha  people  hu  hid  It* 
most  atrikliig  Qliutratioaa  In  the  couiM  ot  our  flnuieltl  lagiiUtion,  for  thongfa 
the  dlacuBiionB  which  hare  taken  place  in  Cosgreas  npon  llnuidal  qneatloni  have 
been  *»  frcqnent,  ao  prolTacled,  and  to  thoningh,  engroaalng  a  large  part  of  the 
time  ot  the  Honu  on  their  aTary  ncnrrencc,  they  aeem  in  almoit  evety  LuUnce 
to  have  mads  ■ciraely  any  ImpituioD  upon  tha  pnblle  mind.  The  Coinage  Act 
at  1873,  by  which  tilver  waa  demoneUJed,  h*d  been  before  the  oonntry  many 
yeara  are  it  reached  adoptioo,  haring  btan  timo  and  again  connidered  by 
eommitteei  of  Congreii,  time  and  again  printed  and  dlxcnaaed  in  one  ahape  or 
another,  »nd  having  finally  gained  acceptance  apparently  by  sheet  p*r»i»t«nce  and 
importunity.  The  Renmptjon  Act  ot  1875,  too,  had  had  a  like  career  of  repeated 
coniideiationi  by  committeo,  repeated  printing*  and  a  fnll  dlicnivion  by 
Congreui,  and  yet  when  the  Bland  BilTtr  Bill  ot  1878  wu  on  fti  way  through  the 
rallls  of  lagialatioo,  wme  of  the  moat  prominent  new»papan  of  the  country 
declared  with  eonfldanca  that  the  Reeumption  Act  had  been  paaacd  inconiidar- 
■tely  and  in  haita  ;  and  aennl  memhen  of  Congreai  had  praviouily  eompUined 
that  the  demonetiiatlon  acheme  of  187S  had  been  pnahsd  lomptitlanaly  throng 
the  coonH  of  Ita  paaaaga,  Congieei  haTing  b«en  tricked  into  accepting  it,  doing  it 
KUtdy  knew  whU." — Woodiow  WiUoo,  OmartuwntU  Omtmntni,  f.  US, 
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no  higber  taxes  would  be  imposed  Uian  the  pablto  lervice 
required,  and  a  better  method  of  balancing  the  public  accounts 
would  follow.  This  is  true.  The  present  state  of  things  is 
evidently  exceptional  America  i<  the  only  counby  in  the 
world  whose  difficulty  is  not  to  raise  money  but  to  spend  it^ 
Still,  as  our  critic  remarks,  Congress  is  contracting  lax  habits, 
and  ought  to  change  them. 

Coniidering  these  faults,  and  considering  Hat  it  is  fay 
preaching  an  adoption  of  British  methods  that  the  wisest 
American  reformers  are  trying  to  cure  the  defects  in  the 
financial  administration  of  Congress,  it  is  odd  that  English 
publicists  should  at  the  same  moment  be  au^esting  the 
American  system  as  a  model  for  imitation  by  the  House  of 
Commons.  The  present  British  plan  is  probably  open  to  the 
charge  of  not  securing  a  full  parliamentary  control  either  of  the 
expenses  or  of  the  adminietratiTS  methods  of  the  spending' 
departments.  But  the  arrangements  of  Congress  seem,  so  far  as 
an  English  observer  can  judge,  less  conducive  to  economy  as 
well  as  to  efficiency  than  those  of  Parliament. 

How  comes  it^  if  all  this  be  true,  that  the  finances  of 
America  are  so  flourishing,  and  in  particular  that  the  war  debt 
has  been  paid  off  with  such  regularity  and  speed  that  from 
$3,000,000,000  (£600,000,000)  in  1866,  it  had  sunlc  to  less 
than  SI, 200,000, 000  (£240,000,000)  in  1887  t  Does  not  so 
brilliant  a  result  speak  of  a  continuously  wise  and  skilful 
management  of  the  national  revenue  t 

The  paying  off  of  the  debt  seems  to  be  dueto  the  following 
causes: — 

To  the  prosperity  of  the  country  wnich,  wil^  one  interval  of 
trade  depression,  has  for  twenty  yean  been  developing  its  amaz- 
ing natural  resources  so  fast  as  to  produce,  an  amount  of  wealth 
which  is  not  only  gre&ter,  but  more  widely  difiused  through  the 
population,  than  in  any  other  part  of  the  world. 

To  the  spending  habits  of  the  people,  who  allow  themselves 

'  Tba  Raport  of  tk*  S«er«Ur]r  e(  tba  Tnunrj  tor  ISST  «Uta(  Uie  raiplw  fn 
til*  tRuuy.on  lit  ll«c«iDbcr  af  that  yati  tt  $6B,000,000,  and  MtlmatM  Uw  ibt- 
pin)  for  tb«  SduicUI  jeu  mdlag  SOth  June  1888  vudsr  tha  law  tliaa  in  too*  at 
■1*0,000,000.  For  twaatr-twD  Taon  than  haTa  baan  nrpliuu,  tha  (mallat  of 
t2,S14,000  to  1874,  am  UrgMt  of  |I4G,64S,0O0  In  18SS.  Tka  aorplu  tazilioa 
for  the  year  andlng  SOtb  Jons  1888  wai  1118,000,000.  Tb*  total  oitliiwtMt 
RTUoa  or  1SS7-S8  wu  1383,000,000.  Tha  rtcaipt*  from  cutoma  alaoa  waiu 
p^iln  by  124,000,000  la  1S87  tban  in  IS8S. 
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laxuriM  wach  u  the  irmnnrfl  enjoy  in  no  oUin  coonlrj,  tad 
ibenian  pa;  mora  than  any  other  people  in  the  way  of  indireot 
taxaticm.  The  £act  that  Federal  revenue  ie  raised  by  duties  of 
oiiatbnu  and  txdw  moke*  the  people  far  Itea  euudble  ot  the 
jvesrara  of  taxation  than  they  would  be  did  they  pay  d^reotly. 

To  the  abeenoe  of  the  military  and  na'nl  ohargea  which  preu 
.  w  heavily  on  European  itatea. 

To  tile  maintenanoa  ot  an  exoeedin^y  high  tariff  at  the 
inatanoe  if  numerona  interested  peracnu  who  hare  obtained  the 
pnUio  ear  and  can  influence  Congreaa.  Without  expreesii^  any 
ofKiuoo  aa  to  wheUiar  the  policy  of  Protection  be  or  be  not 
Boond,  one  may  observe  that  to  ita  aoeeptaace,  more  perhaps, 
than  to  any  deliberate  eonvictaon  tliat  the  debt  ought  to  be  pead 
ol^  has  been,  due  the  continuanoe  of  a  tariff  whose  huge  and 
emstant  surpluses  have  enabled  the  debt  to  be  reduced. 

Europeans,  admiring  and  envying  the  rapidity  with  which 
the  war  debt  has  been  reduced,  have  been  disposed  to  credit  tba 
Ametioaos  with  brilliant  finmria.!-  gkill.  Thai^  however,  which 
was  reaDy  admirable  in  the  conduct  of  the  American  people  was- 
not  their  judgment  in  selecting  particular  methods  for  raitiiig 
money,  but  their  readlneai  to  submit  during  and  immediately 
after  the  war  to  unprecedentedly  heavy  taxation.  The  interesta 
(real  or  supposed)  of  tba  manu^turing  classes  have  caused  tiie 
maintonanoe  of  the  tariff  titen  imposed ;  nature,  by  giving  tha 
pec^e  a  spending  power  which  has  rendered  the  tor^  mMTel- 
loualy  productivf^  has  done  the  rest 

Ui^er  ttie  system  of  oangreasipnal  finance  hare  deecnbed 
Anwricft  wiatea  millions  annually.  But  her  wealth  is  lo  great, 
har  nrvenue  so  elastic,  that  she  is  not  lensflile  of  the  loss.  She 
faM  the  jgloriona  privily  of  youth,  the  privilege  of  Gommitting 
emn  Vithont  suffering  from  their  consequences. 


D.qit.zeaOvGoOt^lc 


CHAPTER  XVLU 

THI  BXL&nOHS  or  THX  TWO  H0USX3 

'Thk  CTMtioD  by  the  Constitation  of  1789  of  two  chamben  in 
the  United  St&tea,  in  place  of  tlie  one  chamber  which  existed 
under  the  Confederation,  hu  been  uauallj  ucribed  by  Europeans 
to  mere  imitation  of  England ;  and  one  learned  writer  goes  ao 
far  M  to  luggeet  that  if  England  had  posseased  three  chambera, 
like  the  States  General  of  France,  ex  four,  like  the  Diet  of 
Sweden,  a  crop  of  three-chambered  or  four-chambered  legisla- 
tures would,  in  obedience  to  the  example  of  happy  and  successful 
England,  have  sprung  up  over  the  world.  .There  were,  however, 
better  reasons  than  deference  to  English  precedents  to  justify 
the  division  of  Congress  into  two  houses  abd  no  more ;  and  so 
many  indubitable  instances  of  such  a  deference  may  be  quoted 
that  there  is  no  need  to  hunt  for  others.  Not  to  dwell  upon  the 
fact  that  there  were  two  chambers  in  all  but  two^  of  the  thirteen 
original  States,  the  Convention  of  1767  had  two  solid  motives 
for  fixing  on  this  number,  a  motdve  of  principle  and  theory,  a 
motive  of  immediate  ^pedienoy. 

The  chief  advantage  of  dividing  a  legislature  into  two 
branches  is  -that  the  one  may  check  the  haste  and  correct  the 
miatobes  of  the  otber.  This  advantage  ia  purchased  at  the  price 
of  some  delay,  and  of  the  weakneu  which  results  from  a  splitting 
up  of  authf^ty.  If  a  l^islature  be  constituted  of  three  or 
more  branche^  the  advanUige  ta  icarcely  increased,  the  delay 
and  weakness  are  immensely  a^^jravated.  Two  chambers  can 
be  made  to  work  together  in  a  way  almost  impossible  to  more 
than  two.  As  the  proverb  says,  "Two's  company,  three's  none." 
If  there  be  three  chamber^  two  are  sure  to  intrigue  and  likely 
to  combine  against  the  tliird.     The  difficulties  <A  carrying  a 
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meaMTe  without  McriAcing  ita  unity  of  principle,  of  fiaang 
reBponfdbility,  of  Securing  tlia  watchful  att«iitioii  of  the  public, 
serioui  w}th  two  chambers,  become  enormoua  with  three  or 
mor& 

To  theie  connderationB  there  was  added  the  practical  ground 
that  the  divinon  of  0<Migren  into  two  houaea  supplied  a  mea&B 
of  settling  the  dispute  which  raged  between  the  small  and  the 
large  States.  The  latter  contended  for  a  representation  of  the 
States  in  Congress  proportioned  to  their  respective  populations, 
the  former  for  their  equal  representation  as  soTereign  common- 
wealths. Both  were  satLified  by  the  plan  which  created  two 
chambers  in  one  of  which  the  former  principle,  in  the  other  of 
which  the  latter  principle  was  recognized.  The  ^country  re- 
mained a  federation  in  respect  of  the  Senat<^-it  became  a  nation 
I  respect  of  the  House ;  there  was  no   occasion   for  a   third 


The  respectiTe  characters  of  the  two  bodies  are  wholly 
unlike  those  of  the  so-called  upper  and  lower  chambers  of 
Europe.  In  Europe  there  is  always  a  difierenca  of  political 
complexion,  genenJly  resting  on  a  difference  in  personal  com- 
position. There  the  upper  chamber  represents  the  aristocracy 
of  the  country,  or  the  men  of  wealth,  or  the  high  officials,  or  l9ie 
influence  of  the  Crown  and  Court;  while  the  lower  chamber 
represents  the  nwltitude.  Between  the  Senate  uid  the  House 
there  is  no  such  difference.  Both  equally  represent  the  people, 
the  whole  people^  and  nothing  but  the  people.  The  individual 
memben  come  from  the  same  classes  of  the  conunanlty;  and 
tlumgh  tbere  are  more  rich  men  ^iu  proportion  to  numbers)  in 
the  Senate  than  in  the  House,  ^e  influence  of  capital  is  not 
markedly  greater.  Both  have  been  formed  by  the  same  social 
influences :  and  the  sociid  pret^isions  of  a  senator  expire  with, 
his  term  of  office  Both  are  possessed  by  the  same  ideasL. 
governed  by  the  same  sentiments,  equally  conscious  of  their 
dependence  on  public  opinion.  The  one  has  neyar  been,  llks 
the  En^ish  House  of  Commons,  a  popular  pet,  the  other  nereif, 
like  the  English  House  of  Lords,  a  popular  bugbear. 

What  is  perhaps  stranger,  the  two  branches  of  Congress  bavtt 
not  exhibited  that  contrast  of  feeling  and  policy  which  mi^t 
be  expected  from  the  different  methods  by  which  they  are  chosen. 
In  (he  House  the  large  States  are  predonunant:  nine  out  of 
thirty-eight  (less  than  ono-fourth)  return  an  absolute  majority  o£ 
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Hm  325  repnMiiUtivea.  In  the  S«n&t«  these  nme  nine  SUtM 
hftve  onlf  eighteen  memben  out  <rf  Mventf 'siz^  len  than  k  fourth 
of  the  whole.  In  other  words,  these  nine  States  an  more  thu 
sixteen  times  u  powerful  in  the  House  u  thej  are  in  the  Senate. 
But  as  the  Houaa  has  n^yer  been  the  organ  of  the  large  St«tes^ 
nor  prone  to  act  in  their  interest,  so  neither  has  the  Senate  been 
the  stronghold  of  the  small  States,  for  Amoriean  politics  have 
never  turned  upon  an  antagonism  between  these  two  seU  of 
eommonwealths.  Questions  relating  to  States'  righU  and  the 
greater  or  lees  extension  of  the  powers  at  the  national  govenir 
ment  have  played  a  leading  part  in  the  history  of  the  Unicm. 
But  although  small  States  mi^t  be  supposed  to  be  speciallj 
zealous  ttx  Sites'  rights,  the  tendencj  to  nphold  them  has  been 
no  stronger  in  the  Senate  than  in  the  House.  In  tme  phase  of 
the  slavery  struggle  the  Senate  happened  to  be  under  the  ocmtrol 
of  the  daveholders  while  ^e  House  was  not ;  and  thefi  of  course 
the  Senate  championed  the  sovereignty  of  the  States.  Bat  this 
Attitude  was  punly  accidental,  and  ^sappeared  with  its  faanai- 
tory  cause. 

^e  real  differences  between  the  two  bodies  have  been  indi- 
cated in  speaking  of  the  Senate.  They  are  dne  to  the  smkUer* 
aixe  of  the  latter,  to  the  somewhat  supericff  capacity  ct  its 
members,  to  the  habits  which  its  executive  functions  form  in 
individual  senators,  and  have  fcnned  in  Ae  whole  body. 

In  Europe,  where  the  question  as  to  the  utility  of  seM»d 
chambers  is  actively  canvassed,  two  objections  are  made  to  them, 
one  that  they  deplete  the  first  or  popular  chamber  of  able  men, 
the  other  that  they  induce  desdlticks  snd  consequent  stoppage 
of  the  wheels  of  government  On  both  argomente  light  may  be 
expected  from  American  experience. 

Although  the  Senate  does  draw  off  from  the  House  many  ti 
its  ablest  men,  it  is  not  clear,  paradoxical  as  tiie  observation  may 
appear,  that  the  House  would  be  much  the  better  for  retaining 
those  men.  The  faults  of  the  House  are  mainly  due^  not  to 
want  of  talent  among  individuals,  but  to  iu  defective  meUtod% 
and  especially  to  the  absence  of  leadership.  These  are  faults 
which  the  addition  of  twen^  or  thirty  able  men  would  not  core. 
Some  of  the  committees  would  be  stronger,  aL.d  so  far  the  work 
would  be  better  done.  But  tite  House  as  a  whole  would  not 
{asmming  its  rules  and  usages  to  remain  what  they  are  now)  be 
dislinctiy  a  greater  power  in  the  eountty.     On  tiie  other  hand, 
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the  meriU  of  the  Senate  are  lugeljr  due  to  the  fact  that  it  tiaiiu 
to  higher  efficiency  the  a1>ilit7  which  it  hu  draTu  from  the 
HonjM^  and  give*  that  ability  a  sphere  in  which  it  can  develop 
with  better  resulta.  Were  Uie  Senate  and  the  House  thrown 
into  one,  the  country  would  lose  more,  I  tUnk  much  more,  by 
lodng  the  Senate  than  it  would  gain  by  improving  the  Houm, 
for  the  onited  body  vould  hare  the  qualities  of  the  House  and 
not  those  of  the  Senate. 

Collisions  between  the  two  Housee  are  frequent.  Each  is 
jealous  and  combatiTO.  Each  is  prone  to  alter  tlie  bills  that 
come  from  the  other ;  and  the  Senato  in  particular  knocks  about 
remorwleasly  those  favourite  children  of  the  'House,  the  appro- 
priation bills.  The  fact  that  one  House  has  passed  a  bill  goes 
but  a  little  way  in  inducing  the  other  to  pass  it ;  the  Senate 
would  reject  twenty  House  bills  •■  readily  as  one.  Deadlocks, 
however,  disagre«raents_  over  serious  issues  which  stop  the 
machinery  of  administration,  are  not  common.  They  rarely 
cause  excitement  at  alarm  outside  Washington^  because,  the 
counb7,  remembering  previous  instances,  feels  sure  they  will 
be  adjusted,  and  knows  that  either  House  would  yield  were  it 
unmistakably  condemned  by  public  opinion.  The  executive 
government  goee  on  undistprbed,  and  the  worst  tliat  can  happen 
is  the  loss  of  a  bill  which  may  be  passed  four  months  later. 
Even  as  between  the  two  bodies  there  is  no  great  bitterness  in 
ihess  oonflicts,  because  the  causes  of  quarrel  do  not  lie  deep. 
Sometimes  it  is  self-esteem  that  is  involved,  the  sensitive  self- 
esteem  of  an  assembly.  Sometimes  one  or  other  House  is  play- 
ing for  a  party  advantage.  That  intensity  which  in  the  similar 
contests  of  Europe  arises  from  class  feeing  is  abaent,  because 
there  is  no  class  distinction  between  the  two  American  chambers. 
Thus  tbe  country  seems  to  be  watching  a  fencing  match  rather 
than  a  eomiai  &  tmiranee. 

I  dwell  upon  this  substantial  identity  of  character  in  Uie 
Senate  and  the  House  because  it  explains  the  fact^  surprising  to 
a  European,  that  two  perfectly  co-ordinate  authoritieB,  neither 
of  which  has  any  more  right  than  its  rival  to  claim  to  speak  for 
the  whole  nation,  manage  to  get  along  together.  Their  quarrels 
are  professional  and  peraonsl  rather  than  conflict*  of  adverse 
principles.  The  two  bodies  are  not  hostile  elements  in  tiie 
nataoo,  striving  for  supremacy,  but  servants  of  the  same  master, 
whose  word  of  rebuke  will  quiet  them. 
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It  must,  howeyer,  be  kIso  remembered  tlut  in  nich  coontriea 
M  England,  France^  and  Italy,  the  popular  chamber  Btanda  in 
rerj  eloso  relation  with  the  execative  govenunent^  which  it  has 
Tirbiallj'  inatalled  and  which  it  supports.  A  tonfiict  between 
the  two  chambers  in  such  countries  is  therefore  a  conflict  to 
which  the  ezecutiva  is  a  party,  inToIving  issues  which  may  be  of 
the  extremeet  urgency;  and  this  naturally  intensifies  Uie  struggle. 
For  the  House  of  Lords  in  England  or  the  Senate  in  Italy  to 
resist  a  demand  for  legislation  made  by  the  ministry,  who  are 
responsible  for  the  defence  and  peace  of  the  country,  and  bached 
by  the  representatiTe  House,  is  a  more  serious  nutter  than 
almost  any  collision  between  the  Senate  and  the  House  can  be 
in  America.* 

The  United  States  is  the  only  great  country  in  the  world  in 
which  the  two  Houses  are  really  equal  and  co-ordinate;  Such  a 
qrgtem  could ,  hardly  work,  and  therefore '  could  not  laat^  if  the 
executive  were  the  creature  of  either  or  <A  both,  nor  unless  both 
were'in  close  toUch  with  the  sovereign  people. 

When  each  chamber  persists  in  its  own  view,  the  regular  pro- 
ceeding is  to  appoint  a  committee  of  conference,  consisting  of 
three  members  of  the  Senate  and  three  of  the  House.  These  six 
meet  in  secret,  and  generally  settle  matters  by  a  compromise, 
which  enables  each  sioe  to  retire  with  honour.  When  appro- 
priations are  involved,  a  sum  intermediate  between  the  smallei 
one  which  the  House  proposes  to  grant  and  the  larger  one  desired 
by  the  Senate  is  adopted.  If  no  compromise  can  be  arranged, 
the  conflict  continues  till  one  side  yields  or  it  ends  by  an  ad- 
joummentt  which  of  course  inrolvea  the  faflore  of  the  measure 
disagreed  upon.  The  House  at  one  time  tried  to  coerce  the 
Senate  into  submission  by  adding  "riders,"  ss  they  are  called, 
to  appropriation  bille,  i.e.  annexing  or  "tacking "{to  use  the 
English  expression)  pieces  of  general  legislation  to  bills  granting 
nuns  of  money.  This  puts  the  Senate  in  the  dilemma  of  either 
accepting  the  unwelcome  rider,  or  rejeolang  the  whole  bill,  and 
thereby  withholding  from  the  axecutive  the  funds  it  needs.  This 
happened  in  18S6  and  IB56.  However,  the  Senate  stood  firm, 
And  the  House  gave  way.     The  device  had  previously  been 

>  Ot  ooniM  ■  can  msf  b<  Imagined  tn  whlnh  the  PreddBnt  ihonld  uk  fOr 
bgieUtloiii  u  Uncoln  did  dnriog  tbe  tit,  ud  sua  Hqdw  of  Odd(IW  (boitld 
gnnt,  the  other  nrou,  the  AcU  demaaded.  Bnt  (u<h  cues  an  lev  Ukel;  to 
occur  ic  America  tlmn  is  Europe  BDdar  the  Cabinet  ijntem. 
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attempted  (ia  1849}  bf  the  Senate  in  tacloDg  a  pro-Bl&yery 
proyinon  to  an  appropriatioa  bill  which  it  waa  returning  to  the 
House,  and  it  woa  revived  hy  both  Houses  t^ainat  President 
Andrew  Johnsctnin  1867. 

In  a  contest  the  Senate  usually,  though  not  invariablj-,  gets 
the  better  of  the  House.  It  is  smaller,  and  can  therefore  more 
easUy  keep  ite  majority  together ;  its  members  are  more  ex- 
{wrienc^ ;  and  it  has  the  great  advantage  of  being  permanent^ 
whereas,  tiie  House  is  a  transient  body.  The  Senate  can  hold 
out,  because  if  it  does  not  get  its  way  at  once  against  the  House, 
it  may  do  so  when  a  new  Honse  comes  np  to  Washington.  The 
House  cannot  afford  to  wait,  because  the  hour  of  ita  own  dissolu- 
tion is  at  hand.  Besides,  while  the  House  does  not  know  the 
Senate  from  inside,  the  Senate,  many  of  whose  members  have 
sat  In  the  HoTue,  knows  all  the  "ins  and  outs  "  of  its  rival,  can 
gauge  ita  strangtli  and  play  tipon  its  weakness. 
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OKNERAL  OBSXBTATIONB  ON  OOKQIUni 

Arna  iiua  inqnii;  into  the  oompontion  Kod  working  of  each 
bnmeh  of  Congreai,  it  remuna  for  me  to  nuke  some  obBemtioot 
whiek  ^tplj  to  both  HooBes,  and  which  ma;  tend  to  indieate 
the  fe^ores  that  distingQiBh  them  from  the  repreMntative 
BMembUea  of  Eorope.  The  Engliah  reader  must  bw'  in  mind 
three  pointa  whi^  in  following  the  details  of  the  lact  few 
ehapten,  he  may  have  forgotten.  He  first  is  that  Congress  is 
not  like  the  Parliameiita  of  En^and,  France,  and  Italy,  a 
■orere^  assembly,  but  is  subject  to  the  Conatitntion,  which 
only  the  people  can  change.  The  second  is,  that  it  ndtJier 
appdnta  nor  dirndsses  the  execatiTe  goremment^  which  springs 
directly  tram  popular  election.  The  third  is,  that  its  sphere  of 
legislative  action  is  limited  by  tfae  existence  of  f(n:^-two  gorem- 
ments  in  the  several  States,  wiioae  authority  is  just  as  well  based 
as  its  own,  and  cannot  be  curtailed  by  it 

L  The  choice  of  members  of  Congreea  is  locally  limited  by 
law  and  by  cuatom.  Under  the  Constitution  every  representative 
and  every  senator  most  when  elected  be  an  inhabitant  of  tlie 
State  whence  he  is  elected.  Moreover,  State  law  has  in  msay 
Lod  coatom  practically  in  all  State*,  established  that  a  re|s«- 
centative  mnsb  be  resident  in  the  congressional  district  which 
elects  him.*  The  only  exceptions  to  this  practioe  occur  in  large 
cities  where  occasionally  a  man  is  chosen  who  lives  in  a  different 
district  of  the  city  from  that  which  returns  him ;  but  such  ex* 
captions  are  extremely  rare.     This  restriction  surj^isM  a  Earo- 

>  TlMlM(tl«giI*rthoclHeilMldtlu>l>^OTU(oBoftUiklt>dbIanlid,bwMM 
'  8UU  law  has  no  poww  ia  nmow  th*  gMUflosHnns  lor  b  Fadnd  iimwiiiilslln 
pnMdbadbrthi  OiHUtitatlanof  tha  OBlted  BUtM.  Aid  Oonsna  voald  pw 
Ulij  mlhMtt  Om  ipMaOcn  vow  ta  a  on  teon^t  bafm  it  *«  to  a  dlapotad 
alaattoB.     B>  te  Bt  I  hav*  Um  aUa  to  aaoartala,  Uh  point  haa  sanr  srisMlot 
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pean,  who  thioka  it  muat  bo  found  kigUjr  inconveDient  botli  to 
candidates,  u  restricting  their  Geld  of  choice  in  looking  for  s 
Gonstitaencf ,  and  to  eonstitaendes,  as  oxdading  persons,  hovBTer* 
eminent,  who  do  not  reside  in  tlieir  midst.  To  Americans, 
hoTrever,  it  seems  so  obviously  reasonable  Uiat  I  found  very  few 
persons,  even  in  the  best  educated  classes,  who  would  admit  ita 
policy  to  be  disputableL  In  what  are  we  to  seek  the  causes  of 
tliis  opinion  t 

Fint.  Id  the  existence  of  States,  onginaliy  separate  poli- 
tical communities,  still  for  many  purposes  independent,  and 
accustomed  to  consider  the  inhabitant  of  anotlier  State  as  almost 
a  foreigner.  A  New  Yorker,  Pennsylvanians  would  say,  owes 
allegiance,  to  New -York;  he  cannot  feel  and  think  as  a  citisen 
of  Pennsylvania,  and  cannot  therefore  properly  represent  Penn- 
sylvanian  interests.  This  sentiment  has  spread  by  a  sort  of 
sympatliy,  this  reasoning  has  been  applied  by  a  sort  of  analogy, 
to  the  counties,  the  cities,  the  electoral  districts  of  the  State 
itsell  State  feeling  has  fostered  local  feeling;  the  locality 
deems  no  man  a  fit  representative  who  has  not  by  residence  in 
its  limits,  and  by  making  it  his  political  home,  the  place  where 
he  exercises  his  dvic  rights,  become  soaked  with  iu  own  local 
sentiment. 

Secondly.  Much  of  the  interest  felt  in  the  proceedings  of 
Congress  relates  to  the  raising  and  spending  of  money.  Chsjigea 
in  the  tariff  may  affect  the  industries  of  a  locality ;  or  a  locality 
may  petition  for  an  appropriation  of  public  funds  to  some  local 
public  work,  the  making  of  a  harbonr,  <V  the  improvement  of  the 
navigation  of  a  river.  In  both  cases  it  is  thought  that  no  one 
but  an  inhabitant  can  duly  comprehend  the  nee4ls  or  lealously 
advocate  the  demands  of  a  neighbourhood. 

Thirdly.  Inasmuch  as  no  high  qualities  of  Btatesmanship  are 
expected  from  a  congressman,  a  district  would  think  it  a  slur  to 
be  told  that  it  ought  to  look  beyond  its  own  borders  for  a  repre- 
sentative ;  and  ca  the  post  is  a  paid  one,  the  people  feel  that  a 
good  tluDg  ought  to  be  kept  for  one  of  themselves  rather  than 
thrown  away  oa  a  stranger.  It  is  by  local  political  work,  organ- 
izinfb  canvassinf^  and  haranguing  that  a  party  is  kept  going; 
and  this  work  must  be  rewarded. 

A  perusal  of  the  chapter  of  the  Federalisl,  which  argues  tJiat 
one  representative  for  30,000  inhabitants  will  sufficiently  satisfy 
republican  needs,  suggests  another  reflection.     The  writer  refers 
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to  some  vho  held  a  numeroiu  repreaentataon  to  be  a  demoeratie 
inatitution,  bocauw  it  enabled  ever;  Email  district  to  make  ita 
voice  heard  in  the  national  Congrees.  Soch  representation  then 
eziBt^d  in  the  State  l^jislatoreB.  Evidently  t^e  habits  of  the 
people  wen  formed  by  tfiese  State  legialaturea,  in  which  it  tna  a 
matter  of  coarse  that  the  people  of  each  towiuhip  or  dty  sent 
tme  of  themselTea  to  the  aaaembly  of  the  State.  When  they 
came  to  return  members  to  Congress,  tJie;  followed  the  same 
practioa.  A.  stranger  had  no  means  of  making  himself  known  to 
&em  and  would  not  tlunk  <^  offering  ^imaalf  That  the  habits 
of  En^and  are  different  may^  be  dae,  so  &r  as  t^  eighteenth 
centuiy  is  concerned,  to  the  practice  of  horough-mongerin^  under 
which  candidates  nneonnected  witli  the  place  were  sent  down  hy  , 
some  influential  person,  or  bought  the  seat  frcnu  the  corrupt  cor- 
poration or  the  limited  body  of  freemen.  Thus  the  notion  that 
a  stranger  might  do  well  enough  for  a  boron^  grew  up,  while  in 
coontaes  it  remained,  till  1885,  a  maxim  that  a  candidate  ought 
to  own  land  in  the  ooonty  *— 4lie  old  law  required  a  freehold 
qualification  somewhere — or  onght  to  lire  in,  or  ought  at  the 
Tery  least  (as  I  once  heard  a  candidate,  whose  house  lay  just  out- 
ride the  county  for  which  he  was  standii^  all<^  (hi  his  own 
behalf)  to  look  into  the  county  £rom  his  window  while  shaTing 
in  the  moraisg.*    The  English  practice  might  tlius  seem  to  be  an 

*  nw  eld  law  (>  AltB«^  a.  S)  nqnlrad  all  mauLtn  to  powwa  a  frMhold  qulll- 
MUra  tomevhsn.    AUpropaitrqiullBntioiuinnabaUilwdbj'naitQU  tn  IBGSL 

'  niB  So^li  habit  of  allowing  a  man  to  atand  br  a  plaoa  witli  wUoh  ha  la 
pwioBallf  nnoonnaetad  would  donbtlaaa  ba  faTomad  ij  tha  bat  that  many  mia- 
M(n  an  naoeaaarllj  mamban  of  tha  Himat  of  Oommiina.  Ulia  inoanranlaiue  of 
•idndlng  a  man  tram  tha  aanko  ^  tha  iutli>&  baoania  ha  ooold  not  Nonra  hi* 
ratnin  In  tha  plaoa  of  hlf  wddanoa  would  ba  tUModiutbU.  Ho  >tidi  taaaon  ailata 
Ib  Aawloa,  baoanaa  irtntttfi  cannot  ba  manbai  tf  OongtMi.  In  Fianoa,  Qar- 
manjr,  and  Italy  tha  pnotloaaaMna  to  nwiiiilila  thatitf  *^">^,  i.t.  many  oum- 
ban  it  tot  pUoM  iriian  thay  do  not  nddi^  thongh  of  oovna  a  candldata  raaldlng 
In  tha  pUoa  ha  ttanda  te  baa  a  wrtala  adrantageb 

It  ia  nnurkabla  that  Oa  origbwl  Sngllah  praotioa  r>q»ttad  tha  numbar  to  be 
a  naldsnt  of  tha  oonntjr  or  bonnCh  whli^  ntornad  Um  to  PuitamaDt  nib  la 
Mid  to  ba  a  raqntranunt  at  ooounon  law  (witnaaa  tha  woida  "  da  oomitatn  tno  " 
In  tha  writ  'fiir  tha  alaotlon  aililii— iil  to  Uu  ahoiH)  ;  and  wai  aiprawly  «"—*»* 
by  tha  atatnt*  1  Hanry  T.  o^  L  Bnt  alicady  in  tha  time  of  EUubath  tha 
laqulnnMnt  wai  aot  anfonad ;  and  la  ISSl  Lord  CUaf- Jutica  Puabirtoii  nilad 
that  "llHla  ngaid  wa*  ta  ba  had  to  that  audaat  itatata  1  Hsnry  V.  fonnntMh 
aa  *"■"'—  piiictlaa  hath  ban  enr  dnoa  to  tha  oonbary."  ^  atatata  «■* 
lapaalad  by  li  Qao.  HL  o^  B0>-8aa  Anaon,  Imb  amd  OiutaK  ^  tb  QnuH^ 
Urn,  mL  I  p.  83  i  StnHM,  Oxutil.  Sitt^  toL  ilL  p.  121.  Dr.  Stobba  obasna 
Oiat  Ihaol^aotof  laqnliingnManMlnMidytfanMwutoaaaata  "that tha Hoqaa 
at  OwnunoM  tfwwH  ba  a  laally  lapiaaiutadw  body."    Kt.  R—rn  (OBttntrnmU  »f 
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«zc«ption  due  to  special  causes,  and  the  American  practice  that 
vhich  is  natural  to  a  free  country,  where  local  self-goTernment  is 
fully  developed  and  rooted  in  the  habito  of  the  people.  It  is 
from  their  local  government  that  the  political  ideas  of  the  Ameri- 
-can  people  have  been  formed  and  they  have  applied  to  their 
Stat«  assemblies  and  their  national  sasembly  the  customs  vhich 
grew  up  in  the  smaller  area.* 

These  are  tbe  best  explanations  I  can  give  of  a  phenomenon 
whfch  strikes  Europeans  all  the  more  because  it  exists  among  a 
population  more  unsettled  and  migratory  than  any  in  the  Old 
World.  Bat  Uiey  leave  me  still  surprised  at  this,  strengcli  of 
local  feeling,  a  feeling  not  less  marked  in  the  new  regions  of  the 
Far  West  Uian  in  the  venerable  commonwealths  of  Massachusetts 
and  Virginia.  The  most  significant  fact  about  the  practice  in 
America  is  that  one  seldom  hears  it  there  commented  on  as  a 
•defect  of  the  political  system.  Fierce  as  is  the  light  of  criticism 
which  beats  upon  every  part  of  that  system,  this  point,  which  at 
once  strilces  the  European  as  specially  weak,  remains  uncensured,  ' 
because  assumed  to  be  part  of  the  order  of  nature. 

Its  results  are  unfortunate.  So  far  as  the  restriction  to 
residents  in  a  State  is  concerned  it  is  intelligible.  _  The  senator 
was — to  some  extent  Is  still — a  sort  of  ambassador  from  his 
State.  He  is  chosen  by  the  legislature  or  collective  authority  of 
his  State.  He  cannot  well  be  a  citizen  of  one  State  and  repre- 
sent asotlier.  Even  a  representative  in  the  House  from  one 
State  who  lived  in  another  might  be  perplexed  by  a  divided 
allegiance,  though  there  are  groups  of  States,  such  as  those  of  the 
north-west,  whose  great  industrial  interests  are  substantially  the 
same.  But  what  reason  can  there  be  for  preventing  a  man  resi- 
dent in  one  part  of  a  State  from  representing  another  part,  a 

Sngland)  inggeita  tlut  tba  Ri^nlrtmBat  had  to  be  dropped  beeniM  it  wu  hird  to 
Snd  Goiutrj  gtntlemen  (or  indcad  bnrgcsMi)  poisesslug  tba  legal  knovledg*  tnd 
lUMiauuuliip  irhlch  tbe  coiutitiitioiul  ittngglei  ot  tba  aJitaeDtli  ind  MTcnlesntb 


'  Wban  PnaldaDt  Qtrfield  vai  tmt  of  tba  leadar*  ot  tbe  Honaa  of  Bapreaanta- 
tl?M  ft  happened  that  hU  TCturn  for  the  district  In  which  ha  reridad  becama 
doubtful,  owing  to  tba  etrtngth  of  tbe  Democratic  party  tbeia.  Ona  of  hit 
fiienda  (to  whom  I  owa  tha  anecdote),  uiiloiu  to  make  tan  that  he  abonld  aonie. 
how  be  retomsd  to  tbe  Houbb,  went^to  tba  adjoining  diltrict  to  Bound  tbe  Rapub- 
lican  Toter»  there  m  to  tha  propriBty  of  mnning  Mi,  Garfeld  for  their  conatitnoncj. 
They  Ungbed  at  tha  notloo,  "  Why,  be  don't  Utb  In  our  deeatrict,"  I  hare  heard 
df  a  uia  In  which  a  member  of  Congresi  having  after  bia  elaotlon  gone  to  Utb  in  i 
lalghbourlng  dlatrint,  wai  thereupon  compellad  by  tha  pnaanra  Of  pnbllo  opinion 
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PhQadolpbiui,  fw  iiutuice,  from  being  returned  for  PitUborg  or 
a  Boitonuui  for  Lenox  in  the  weat  of  Huoachuaetts  1  la  Eng. 
Und  it  is  oot  found  that  a  member  is  leM  active  or  tuccsBsful  in. 
urging  the  local  interests  of  his  constitiiencT'  because  he  does  not 
live  there.  He  is  often  more  succeesful,  because  more  penonally- 
influential  or  pemiasive  than  any  reddent  whom  the  constituency- 
could  mipply  ;  and  in  case  of  m  conflict  of  intereatB  he  always  feels 
his  efforts  to  be  owing  first  to  his  constituents,  and  not  to  the 
place  in  which  he  happens  to  reside. 

The  mischief  is  twofold.  Inferior  men  are  returned,  becaus» 
tliere  are  many  parte  of  the  counb*y  which  do  not  grow  atst«s- 
men,  where  nobody,  or  at  any  rate  nobody  desiring  to  entor  Con- 
gress, is  to  be  found  above  a  moderate  level  of  political  capacity. 
And  men  of  marked  ability  and  zeal  ore  prevented  from  forcing 
their  way  in.  Such  men  are  produced  chiefly  in  tlie  great  cities 
of  the  dder  States.  There  is  not  room  enough  there  for  nearly 
all  of  them,  but  no  other  doors  to  Congress  are  open.  Boston, 
New  York,  Philadelphia,  Baltimore,  could  furnish  six  or  eight 
timet  as  many  good  members  as  there  are  leate  in  tiiese  dtaea. 
As  iuch  men  cannot  enter  from  their  place  of  residence,  they  do 
not  ent^  at  all,  and  the  nation  is  deprived  of  the  benefit  of  their 
services.  Careers  are  moreover  int«Tupt«d.  A  promising  poli- 
^cian  may  lose  his  seat  in  his  own  district  through  some  fluctua- 
tion of  opinion,  or  perhaps  because  he  has  offended  the  local 
wire-pullers  by  too  much  independence.  Since  he  cannot  find  a 
seat  elsewhere,  as  would  happen  in  England,  he  u  stranded  ;  hie. 
political  life  is  cloeed,  while  other  young  men  inclined  to  inde- 
pendence take  warning  from  his  fate.  Changes  in  the  State 
laws  would  not  remove  the  evil,  for  the  habit  of  choosing  none 
but  local  men  is  rooted  to  deeply  that  it  would  probably  long 
survive  the  abolition  of  a  resbictive  law,  and  it  is  just  as  strong 
in  Stat««  where  no  such  law  exists.^ 

IL  Every  senator  and  representative  receives  a  salary  at 
present  fixed  at  S6000  (£1000)  per  annum,  besides  an  allowance 
(called  mileage)  of  20  cents  (lOd.)  per  mile  for  travelling  ex- 
penses to  and  from  Washington,  and  flSS  (£3S)  tor  stationery. 
The  salary  is  looked  upon  as  a  mattor  of  eoune.  It  was  not 
introduced  for  the  sake  of  enabling  working  men  to  be  returned 

'  In  Uirrlutd,  ■  8UU  ilmoat  dlttdad  lato  two  put*  hj  Chmpeik*  Bt,j,  it 
fi  tiM  lamlibla  pnotto*  thit  au  <rf  tlu  two  naiten  ihouU  Im  ehoua  from  Uw 
nridoit*  (mt  o(  tlM  \aj,  tb*  otho'  fnm  tluM*  of  tta*  wnUrn  iltoA. 
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u  roemberB,  but  on  the  genend  theory  that  all  publio  woric  ought 
to  be  paid  for.^  The  reuons  for  it  are  atronger  than  in  Englaiid 
or  France,  became  the  i^BtQnce  to  Wathington  from  most  parts 
of  the  United  States  is  so  great,  and  the  attendance  required 
there  so  continuous,  that  a  man  cannot  attend  to  his  profession 
or  business  «hil«  sittmg  in  Gougreas.  If  he  loses  his  livelihood 
in  serving  the  liommunity,  the  community  ought  to  compensate 
him,  not  to  add  that  the  class  of  peraonB  vhoae  private  means 
put  them  above  the  need  of  a  lucrative  colling  or  of  compensa- 
tion for  interrupting  it,  is  comparatively  small  even  now,  and 
hardly  existed  when  the  Constitution  was  framed.  Cynics 
defend  the  payment  of  congressmen  on  another  ground,  viz.  that 
"they  would  steal  worse  if  they  didn't  get  it,"  and  would  make 
politics,  as  Napoleon  made  war,  support  itself.  Be  the  thing  bad 
or  good,  it  is  at  any  rate  neeessory,  bo  that  no  one  tallcs  of 
abolishing  ik  For  that  reason  its  existence  furnishes  no  argu- 
ment for  its  introduction  into  a  Binall  country  with  a  large 
leisured  and  wealthy  class.'  In  fact,  the  conditions  of  European 
countries  are  so  different  from  those  of  America  that  one  must 
not  dto  American  expeiience  either  for  or  against  the  remunera- 
tioo  of  legislative  work.  I  do  not  believe  that  ^e  practice  works 
ill  by  preventing  good  men  from  entering  politics,  for  they  feel 
no  more  delicacy  in  accepting  their  SCOOQ  than  on  English  duke 
does  in  drawing  his  salary  as  a  secretary  of  state.  It  may 
strengthen  the  tendency  oi  members  to  regani  themselves  as 
mere  delegates,  but  that  tendency  has  other  and  deeper  roots. 
It  oontributes  to  keep  up  a  class  of  professional  politicians,  for 
the  salary,  though  small  in  comparison  with  the  incomes  earned 
by  succeeriul  merchants  or  lawyers,  is  a  priiw  to  men  of  the  class 
whence  professional  politicians  mostly  come.  But  those  English 
writers  who  describe  it  as  the  formative  cause  of  that  class  are 
mistaken.  That  class  would  have  existed  had  members,  not 
been  paid,  would  continue  to  exist  if  payment  were  withdrawn. 
On  the  other  hand,  the  benefit  which  the  English  advocates  of 
paid  legislators  dilato  on,  viz.  the  introduction  of  a  large 
number  of  representative  working  men,  has  hitherto  been  litUe 
desired  and  nowise'  secured.  Few  such  persons  appear  as 
candidates   in  America,   and  until   recently  Uie  working  class 

'  BmjuiiD  TiKHkUa  wgnad  itMngly  In  th«  Oonrintlaii  el  17B7  acalnvt  this 
tluarfi  Int  fannd  llttl*  lopport.  Sm  hit  ramuJubla  «pB«ch  In  Mr,  John  Blgt- 
toT**  Lifi  ^naaUHt,  roL  111.  p.  189. 
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lus  not  deemed  itself  ncv  acted  u,  a  diatuict  hodj  witli  apecia] 


la  1873  Congreai  paaaed  an  act  loereaiing  many  official 
■abuies,  and'among  oth«Ta  thoaa  of  aenaton  and  repreaentatiTM, 
wbich  it  raised  from  liSOOO  to  t7S00  (£1S00).  AU  the  in- 
creawe  were  to  take  effect  for  the  future  onlf,  exc^  that  of 
Googreuional  lalariea,  which  was  made  retroadiveL  This  un- 
blushing appropriation  b^  Congreaa  of  nearly  $200,000  to  them- 
ealrea  roused  so  much  indignation  that  the  act^  save  as  to  the 
sahuiee  of  the  Pteeident  and  Federal  judges,  was  repealed  by 
tJie  next  Congress.     It  is  known  as  the  "back-pay  grab." 

HL  A  congressman's  tenure  of  his  place  is  usoally  short 
Senators  are  sometimes  returned  for  two,  three,  or  even  four 
successive  terms  by  the  legislatures  of  their  States,  although  it 
may  befall  eren  the  best  of  them  to  be  thrown  out  by  a  change 
in  the  balance  of  parties,  or  by  the  intrigues  of  an  opponent 
But  a  member  of  the  House  can  seldom  feel  safe  in  the  saddle. 
If  he  is  so  eminent  as  to  be  necessary  to  his  party,  or  if  he  main- 
tains intimate  rektions  with  the  leading  local  wire-pnUers  of  his 
district,  he  may  in  the  eastern,  middle,  and  southern  States  hold 
his  ground  for  three  or  four  Congresses,  i.e.  for  six  or  eight 
years.  Very  few  do  more  than  this.  In  the  West  a  member  is 
extremely  lucky  if  hy  does  even  this.  Out  there  a  seat  is 
regarded  as  a  good  thing  which  ought  to  go  round.  It  has  a 
salary.  It  sends  a  man,  free  of  expense^  tor  two  winters  and 
springs  to  WaahiDgtoo  and  lets  him  see  something  of  the  fine 
world  Utere,  where  he  rubs  shoulders  with  ambassadors  from 
Europe.  Local  leaders  cast  sheep's  eyes  at  the  seat,  and  make 
more  or  less  open  bargains  between  themselves  as  to  the  order  in 
which  they  shall  enjoy  it  So  far  from  its  being,  as  in  England, 
a  TsasoD  for  re-electmg  a  man  that  he  has  been  a  member 
already,  it  is  a  reason  for  passing  him  by,  and  giving  somebody 
else  a  tarn.  Rotation  in  office,  detn  to  the  Democrats  of  Jeffer- 
son's school  a  century  ago,  still  charms  the  less  educated,  who  see 
in  it  a  recognition  of  equality,  and  have  no  sense  of  the  value  of 

'  In  TiotcxU  (Atutnlls)  mmiben  ot  tbe  popnlu  )unm  nodn  ■  mlmrj  «l 
£S09  a  jtz.  I  udmtuMl  tlut  tlili  lu*  had  m  Eu  no  BoiiildMabte  (fftct  h 
Ti.«Mi».g  woUiv  mw  to  antn  tha  mtmbly.  In  AuAiUb,  bowarar,  a  tijn- 
MBUUn  wanu  to  be  axpnUd  to  ntMorilM  to  loial  ebjMti  «tlUn  Ui  ooutttMB^i 
wUsh  te  ao(  tb«  cut  ia  Amtrlt*,  ud  li  mrr  day  to-  lh»  ««•  la,  Ba^Mi  to 
Fnnc*  ud  (DID*  at  iMit  of  til*  Genua  StOM  (tlKFiwb  not  In  th*  Bil«brt*s) 
rapnHDUtlTM  «r*  ptid.  la  lUlj  tbtj  nodn  oo  nltrr,  hot  «  Iroe  pass  oyf r 
UiB  railiDad^ 
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■padal  knowledge  or  training.  Hiej  liks  it  for  tJie  Buno  rMsoD 
tli&t  the  democnti  of  Atheoa  liked  the  choice  of  mAgiatrHtoe  by 
lob  It  is  a  recognition  and  application  of  equality.  An  ambi- 
tioui  congreMman  ia  therefore  forced  to  think  day  and  night  of 
hi*  rfr-nondnKtion,  and  to  aecure  it  not  only  by  procurinf^  if  he 
«an,  grants  from  the  FederBl  traMury  for  local  purpoaes,  and 
Itlacee  for  the  relatiTes  and  friends  of  tiie  local  wire-pullerB  vho 
control  the  nominating  conventionB,  hut  alto  by  aedulouAly 
"  nursing  "  the  eonstitaeney  during  the  vocations.  No  habit  could 
more  effectoally  discourage  noble  ambition  or  check  the  grovrth 
of  a  class  of  accomplished  statesmen.  There  are  fev  valka  of  life 
in  which  experience  connta  for  more  than  it  does  in  parliamentary 
politics.  It  11  an  education  in  itself  an  education  in  which  the 
quick-witted  western  American  would  make  rapid  progress  were 
he  suffered  to  remain  long  enough  at  Washington.  At  present  he 
ia  not  suffered,  for,  as  obeerred  above,  nearly  one  h^  of  each 
successive  house  consists  of  new  men,  while  the  old  memben  are 
too  much  harassed  by  the  trouble  of  procuring  their  re-election 
to  have  time  or  TQotive  for  the  seriouB  study  of  political  problems. 
This  is  what  comes  of  the  doctrine  that  a  member  ought  to  he 
absolutely  dependent  on  his  constituents,  and  of  tJie  ootaon  that 
politics  is  neither  a  sdence,  nor  an  art^  nor  even  an  occupation, 
like  forming  or  store-keeping  in  which  one  learns  by  experience, 
but  a  thing  which  comes  by  nature,  and  fra  which  one  man  of 
common  sense  is  as  fit  u  anoth^. 

IV.  The  last-mentioned  evil  is  aggravated  by  tfie  short  dnr»- 
tion  of  a  Congress.  Short  as  it  seem^  the  two  years  term  was 
warmly  opposed,  when  tlie  Constitution  was  framed,  a*  being  too 
long*  The  constitutions  of  the  several  Statet^  fnmed  when 
they  shook  off  the  supremacy  of  t^e  British  Crown,  all  fixed  one 
year,  except  the  ultra-democratic  Connecticut  and  Rhode  Island, 
where  under  the  colonial  charters  a  legialatore  met  every  six 
months  and  South  Carolina,  which  had  fixed  two  years.  So 
eaaential  to  -  republicanism  was  this  principle  deemed,  that  the 
ma-riTti  •■  where  anTinal  elections  end  tyranny  hegips  "  had  passed 
into  a  proverb ;  *  and  the  authors  of  tike  FedtnUri  were  obliged 

>  In  tb«  KMnohnwtti  CaaynOm  of  17BB,  whan  thli  qjuMm  m*  baing  dlv 
etuasd,  "Oanaral  nomton  thm  bnika  ont  failo  tbt  foUovlug  pKtbstla  apoatntilia, 
'  O  my  uaniitty,  naTsr  gin  np  youf  annniJ  alafitian*  :  Tonng  man,  uarai  ^n  np 
Tsnr  jairoL'     Ha  apologliad  for  Ua  laiL" — RUlDt'a  Dtbatat,  YtiL  IL  p.  I<. 

*  nia  wkala  aal^aet  li  dlaeoaaad  with  acntenaai  aad  Jnd^oant  in  Um  tlit  anl 
£U  numbtn  of  Iha  fadanlM,  numboa  wboaa  antborAip  la  vaiiouly  attri- 
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to  aigae  Uiat  the  limited  aul^qrit^  of  Congresa,  v«tcbed  by  tlio 
executive  on  one  aidB,  and  the  State  legislatures  on  tlie  other, 
would  |«'6vent  bo  long  a  period  aa  two  jean  from  proving 
d^igeroue  to  liberty,  vhile  it  wu  needed  in  order  to  enable  the 
membert  to  muter  the  laws  and  underBtaixl  the  conditions  of 
different  parte  of  the  Union.  At  present  the  two  year*  term  ii 
justified  on  the  ground  that  it  furnishes  a  proper  check  on  the 
President  The  Congress  elected  in  the  autumn  of  1881  at  the 
eame  time  as  the  Preaidenti  meets  in  December  1686,  while 
aaother,  elected  in  1886,  meets  in  1887,  and  Uius  covers  the 
later  part  of  his  four  years  term.  Thus  the  people  can,  if  they 
please,  ezpresa  disapproval  of  the  policy  whidi  he  has  so  far  fol- 
lowed. One  is  also  told  that  these  frequent  electaona  are  necessary 
to  keep  up  popular  interest  in  current  politics,  nor  do  some  fail  to 
hint  that  the  temptations  to  jobbing  would  overcome  the  virtue 
of  members  who  bid  a  longer  term  before  them.  Where  Ameri- 
can opinion  is  unanimoos,  it  would  be  presumptuous  for  a 
stranger  to  dissent  Tet  the  remark  may  be  permitted  that  the 
dangers  originally  feared  have  proved  chimerical  There  is  do 
country  whose  repreeentatives  are  more  dependent  on  popular 
opinion,  mcffe  ready  to  trim  their  soils  to  the  least  breath  of  it 
The  public  acta,  the  votes,  and  apeeches  of  a  member  from 
Oregon  or  Texas  oan  be  more  closely  watched  by  his  constituents 
than  those  of  a  Yirginian  member  could  be  watched  in  1709.^ 
And  as  the  frequency  of  election*  involves  inexperienced  mem- 
bers, the  efficiency  of  Congress  suffers. 

7.  The  numbers  of  the  two  American  houses  seem  nnall  to  a 
Buropean  whm  compared  on  the  one  hand  with  the  population 
of  tile  country,  on  the  otiier  with  the  practice  of  European 
States.  Tlie  S«iate  has  84  members  against  the  British  House 
of  Lords  with  about  OfiO,  and  the  French  Senate  with  300.  The 
House  has  330  t^aiost  the  British  House  of  Commons  with 
670,  and  the  French  and  Italian  Chambera  with  084  and  508 
respectively. 

The  Americans,  however,  doubt  whether  both  their  Houiefl 
have  not  already  become  too  large.     They  began  with  26  in  the 

batad  to  HunUtoit  ud  to  Xtdlaon.  In  Hwgi*Ti.t  tlu  dnntfon  of  pntliuiBiib 
wu  >t  ona  tloM  (and  mMj  psrhapi  b«  •gmln)  matlor  of  uUts  miuIiutwij.  Ob* 
orthsaT«paliitioftk*"P»plB'i  Ghuta"or  1818  m*  lh(  nrtriatbni  of  th«ii 
dontlon  to  ona  tmt.  ■ 

'  OfeooiMhii  conduit  la  oommlttM  I*  nnlj  kMwn,  but  1  donbt  lAethw  Iha 
'    ■  «<  tk*  tern  maka  Urn  oun  ■sTDpolaaa 
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Senate,  65  in  the  Hooae,  numbers  tlien  censured  u  too  small, 
bat  wUch  worked  well,  and  gave  less  encouragement  to  idlf  tnik 
'  and  Tain  display  than  the  crowded  halla  of  to-day.  The  propor- 
tion of  representatives  to  inhabitants,  originally  1  to  30,000,  is 
now  1  to  164,000,  having  constantly  feUen  as  the  population  in- 
creased. The  inclination  of  wise  men  is  to  stop  further  increaso 
when  the  number  of  400  has  been  reached,  for  they  perceive 
tliat  tJie  House  already  Buffers  from  disorganiEation,  and  fear 
that  a  much  larger  one  would  prove  unmanageable.^  So  much 
depends  on  the  particular  circumstancea  of  each  coimtry  that  no 
general  rule  can  be  laid  down  as  to  tlie  siie  of  representfttive 
assemblies,  and  the  experience  of  one  nation  is  of  no  great  value 
for  another.  So  far  as  general  principles  go,  a  student  of  politics 
will  be  disposed  to  think  that  as  the  American  Chamber  ought 
not  to  be  raised  much  further,  so  the  British  House  of  Commons 
ought  to  be  rather  reduced  tlum  increased.' 

VX  American  congressmen  are  more  assiduous  in  their 
attendance  than  the  members  of  most  European  legiBlature& 
The    great   majority  not  only   remain  steadily  at  Washington 

'  Thars  li  foKa  In  Ui«  following  obaerrationi  vliliih  I  cop;  tttaa  tta<  Bith  mud 
SJtii  noniben  cf  ths  Fedtralisl ; — "  A  uTtsln  anmbor  it  laut  tnrinn  nammty  ta 
vcure  thB  baneflta  ot  tna  anuultatLon  ud  diicuialOD,  utd  to  giuM  igatiufc  too 
»uj  t.  oombliuUos  for  Impropar  purpoaaa  ;  u  on  tlia  otlrn  hud,  tli*  niunbar 
ought  to  ba  liept  ulthlii  >  ccrUla  limit  ta  ardor  to  iToId  tho  oonfutlan  and  intam- 
paruica  of  >  multltudi.  In  ill  viry  nuuiBroiu  tuambliu,  of  whatavar  chancten 
compoced,  puiion  naTer  tKili  lo  wreit  the  Kaptn  fhJlD  ibuod.  Hid  arary 
Athealui  idtizaa  bean  ■  Soontai,  trarj  Athenian  ■asamblj'  wonld  lUll  hara  be«n 
I  mob.  ...  In  all  lagialativt  uaambllea,  tha  gnatar  tha  somboc  comprliing 
them  may  be,  th*  fowor  will  be  tha  man  who  will  in  (act  direct  their  procaad- 
hi^  Tha  larger  ths  ntunber,  the  gteatai  will  be  tlu  proportion  of  memben  of 
limited  iDfonnation  and  of  vaak  cafscitlea,  Now  It  ii  ptedialT  on  ebacacteia  of 
thia  dncriptioa  that  tba  alofjnBnoa  and  addren  of  tha  faw  an  known  to  act  with 
aU  thaii  farce.  In  tba  asoiant  republic*  whare  the  whola  body  of  tba  people 
aaaambled  in  penon,  a  alsgls  orator,  or  an  artful  itateamiit,  wa>  generalty  aeaa  to 
rnlB  with  as  complete  a  away  a(  if  a  aceptre  had  been  plamd  in  hta  liugla  band. 
Od  ths  aama  principle  tba  mora  mnltltudinooi  a  rBpisaentatiie  aaaembly  maj  be 
rendered,  tha  more  it  will  partake  of  tha  inUrmitlea  incident  to  collactiTe  meatlnge 
of  tha  people.  Jgnoranoa  wlU  be  the  dnpa  of  onnning,  and  pualon  the  alare  of 
aophiatty  and  declamation.  The  people  can  ncTar  srr  more  than  in  aftppoeing 
that  by  multiplying  their  rapreaantatiTea  beyond  a  certain  limit  they  itrengtben 
tha  barriar  agaiziit  tha  goTemmant  of  a  few.  Experience  will  for  aver  adinoalah 
than  that,  on  the  conb'ory,  n/tar  aeeurinff  a  certain  number  /or  ifu  pwrpo4a  qf 
K^ity,  qf  leaA  infi>rmation,  and  «f  difutitig  ijnnjxiUy  ui^  U>  kAoU  ascufy, 
th«  will  counteract  their  own  Tiawa  by  evary  addition  to  Ihalr  Tepresantatiiea." 

*  The  Hooie  of  Commona  wonld  ba  much  leaa  nianigaabia  than  It  i*  did  tha 
whole  of  Ita  STO  members  attend.  Evan  now,  Ot»  number  preient  during  a  debate 
rarely  axceeda  f  GO,  though  ot  couna  ai  many  aa  800  aometlmai  vote  In  graal 
dlTUoua.      There  1*  aitUng  apace  on  the  floor  for  only  360; 
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timugh  tlie  wraon,  but  an  OBiuIly  to  be  found  in  tbe  Capitol, 
<dtai  in  tlieir  Chuuber  itael^  whOe  a  sitting  lasts.  Then  ii 
tberefwe  oompantarelf  little  boable  in  malting  &  quorum,* 
though  the  quomm  oonjurts  of  one  half  in  each  Hpuae^  vherew 
in  Inland  tlie  House  of  Lords,  vhose  quonun  is  Uu«e,  has 
ustuJl7  less  than  bhirtj  peers  presentt  and  the  Houae  of  Com- 
mons finds  a  difficulty,  through  many  private  members'  days  and 
on  government  days  from  eight  till  ten  o'clock  p.nL,  in  making 
Tq>  its  modest  quonun  of  forty.'  This  requirement  of  a  high 
qacKiim,  which  is  prescribed  in  the  Constitution,  has  doubtless 
helped  to  secuM  a  good  attendance.  Other  causes  are  the  dis- 
tance from  Washington  of  the  residences  of  most  members,  so 
that  it  is  not  worth  while  to  take  the  journey  home  for  a  short 
sojourn,  and  the  fact  that  very  few  attempt  to  carry  on  any 
r^ular  business' or  profession  while  the  session  lasta  Those 
who  are  lawyer^  or  merchants,  or  manufacturers,  leave  their 
work  to  partners ;  but  many  are  politicdaQS  and  nothing  else.  Xn 
Washington,  a  oty  without  commerce  or  manufacture^  political 
or  semi-political  intrigue  ui  the  only  gainful  occupation  possible ; 
for  the  Supreme  Court  practice  employs  only  a  few  leading  bar- 
risters, The  more  democratic  a  country  ia,  so  much  Uie  more 
regular  is.the  attendance,  so  much  closer  the  attention  to  the  re- 
quests of  constituents  which  a  mem.ber  ia  expected  to  render. 
Every  extension  of  the  suffitkge  in  England  has  been  followed  sot 
only  by  a  change  in  the  character  of  the  House  of  Commons,  but 
by  an  increase  in  the  numbers  usually  present,  and  in  the  eegcr- 
ness  of  members  to  defer  to  every  wish  of  those  who  have 
retomed  them.*  Apart  from  that  painful  duty  of  finding  places 
for  constituents  which  coninunet  so  much  of  a  congressman's 
time,  his  duties  are  not  heavier  than  those  of  a  member  of  the 
E!nglish  Parliament  who  desires  to  keep  abreast  of  current  qnes- 
tiona  The  sittings  are  neither  so  long  nor  so  late  as  those  of 
the  House  of   Commons ;    ^e  questions  that  come  up  not  so 

>  Hung]!  •omaUoiM  Vb»  nrgauit-Bt-aniu  U  mat  round  WMhlncton  willi  ■ 
curiaga  to  ftteb  m«mb«n  dowo  trom  tbtlr  nddaooM  to  ths  CtpltoL 

*  OIlTor  Ch>m««ll*i  H<nui  of  860  m«mban,  tsolndlng  SO  bom  ScotUnd  nd  SO 
from  Inland,  had  a  quomiiL  of  60.  Saa  th*  Altldaa  of  DaoamlNi  I6SS  in  Par- 
Uanmtnrf  Bittery,  toL'  UL  p.  1417, 

*  Bafora  th*  Rsform  BUI  of  ISS!  th.-  Wan  nnly  mora  than  300  mamban 
pitaant  In  tba  Eooaa  of  Comnioiu,  and  It  nfully  nt  for  tvo  c*  tlina  hmm  oalj 
In  aaah  day.  I  lamambtr  to  tiara  lie«D  told  of  a  memliai  far  Hampaldra  iboDl 
IS30,  wko  Bt  tot  tliliiaaa  raan,  htiag  In  parfact  baalth,  and  vaa  ODt^  thriua  In 
tha  Hotua.     Hur  waa  thli  daamad  a  Tcrf  lingular  coi^ 
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mnlti&rioUB,  tite  bluo  booki  to  be  read  less  nmnerotu,  thft 
correspondence  (except  kboub  plitcea)  leas  ti^uble«ome.  The 
poflition  of  senator  u  more  oneroiu  than  that  at  a  member  of  the 
House,  not  onl^  because  his  whole  Statc^  and  not  merely  a  dis- 
trict, has  a  direct  claim  apon  him,  but  also  becauM,  as  one  of  a 
smaller  body,  he  incurs  a  larger  individual  responsibility,  and  sits 
upon  tiro  or  more  committees  instead  of  on  one  onlf. 

Vn.  The  reasons  which  make  a  political  career  unattractave 
to  meet  Americans  will  deserve  to  be  considered  in  a  later  ehaptor. 
Here  I  will  only  remark  that  the  want  of  opportonitieB  for 
distiDction  in  Congress  is  one  of  them.  It  takes  a  new  member 
kt  least  a  session  to  learn  the  procedure  of  the  House.  Full 
dress  debates  are  rare,  newspaper  reports  of  apeechea  delivered 
are  curt  and  little  read.  The  most  serions  work  is  done  in 
committees ;  it  is  not  known  to  the  world,  and  much  of  it  results 
in  nothinf^  because  many  bills  which  a  committee  has  considered 
are  perhaps  never  even  voted  on  by  the  House.  A  place  on  a 
good  House  committee  is  to  be  obtained  by  favour,  and  a  high- 
spirited  man  may  shrink  from  applying  for  it  to  the  Speaker. 
Ability,  tact,  and  industry  make  their  way  Id  the  long  run  in 
Congress,  as  they  do  everywhere  else.  But  m  Congress  there  is, 
for  most  men,  no  long  run.  Only  very  strong  local  influence,  or 
some  remarkable  party  service  rendered,  will  enable  a  member  to 
keep'  his  seat  through  two  or  tiiree  successive  congresses.  Nowhere 
therefore  does  the  zeal  of  a  young  politician  sooner  wax  cold 
than  in  the  House  of  Representatives.  Unfruitful  toil,  the  toil 
of  turning  a  crank  _  which  does  nothing  but  register  its  own 
turnings,  or  of  writing  contributions  which  on  editor  steadily 
rejects,  is  of  all  things  the  most  Misheartening.  It  is  more  dis- 
heartening than  the  non-requital  of  merit;  for  that  at  least 
spares  the  self-respect  of  the  sufferer.  Now  toil  for  the  publio 
is  usually  unfruitful  in  the  House  of  Bepresentatives,  indeed 
in  all  Houses,  But  toil  for  the  pecuniary  interests  of  one's 
oonstatuents  and  friends  is  fruitful,  for  it  obliges  people,  it  wins 
the  reputation  of  energy  and-  emartness,  it  has  the  promise  not 
only  of  a  re-nomination,  but  of  a  possible  seat  in  the  Senate.  Now 
a  seat  in  the  Senate  is  the  highest  ambition  of  the  congress- 
man. Power,  bjDO,  perhaps  even  riches,  sit  upon  that  pinnacle. 
But  the  thin  spun  life  is  usually  slit  before  the  fair  guerdon 
has  been  found.  When  I  first  went  to  America,  I  used  to  ask 
the  ablest  and  most  ambitious  of  the   friends  I  made  among 
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jwmg  men  vlietber  they  looked  tounrd  to  entering  Cangreei. 
Out  of  many  acarcely  one  seemed  drawn  towuds  the  career 
irhich  dioee  who  hare  won  success  at  the  uniTersities  at 
Englnud  naturally  look  forward  to.^  Freaently  I  came  to  ondar- 
tond  their  attitude,  and  to  feel  that  tiie  probable  disappoiul- 
mentfl  and  voxntiona  of  a  life  in  Congress  bo  far  outwei^ed  ita 
attraetiona  that  nothing  but  a  strong  sense  of  public  duty  would 
induce  a  man  of  fine  tastes  and  high  talents  to  adopt  it.  Law, 
education,  literature,  the  hi|^er  walks  of  commerce,'  finance 
ta  railway  work,  olTer  a  better  proepeot  of  usefulness,  enjoy- 
meat,  or  distinctioh. 

Inside  Wnshington,  the  re[«wontative  is  dwarfed  by  the 
nnator  and  the  Federal  judges.  OuUide  Washington  he  enjoys 
no  great  boh^  consideration.*  Hia  opinion  is  not  quoted  -mtit 
respect.  He  seems  to  move  about  under  a  prima  facu  susincion 
of  boing  a  jobber,  and  to  feel  tliat  the  burden  of  proot  lies  on 
bim  to  show  that  the  current  jests  on  tbis  topic  do  not  apply  to 
him.  Bich  men  therefore  do  not  seek,  as  in  England,  to  entw 
tjie  legislature  in  order  that  they  may  enter  society.  They  wiU 
get  no  mirie  which  they  could  not  have  secured  otherwise.  Not 
ii  there  any  opportunity  for  the  exercise  of  tiiose  social  influences 
whkh  tell  upon  members,  and  still  more  upon  members'  wires 
and  daughters,  in  European  legiBLitures.  It  naxy  of  course  be 
worth  while  to  "cftpture"  a  particular  senator,  and  for  Uiat 
liurpose  to  begin  by  captiuniig  his  wife.  Hut  the  taloa  plays  no 
conspicuous  qiart  in  American  public  life. 

The  country  does  not  go  to  Congress  to  look  for  its  presidential 
candidates  as  England  looks  to  Parliament  for  its  prime  ministers. 
The  (^)portanitie8  by  which  a  man  can  win  distinction  there  are 
few.  He  does  not  make  himself  familiar  to  the  eye  and  ear 
of  the  people.  Congress,  in  short,  is  not  a  focus  of  political  life 
as  are  the  legislatures  of  Fruice,  Italy,  and  England.  This  has 
always  been  so,  and  is  no  less  so  now  than  formerly.  Although 
Congress  has  become  more  powerful  against  the  several  States 

'  Althoagh  yoang  EngllalimBn  mtio  laa  dnwi  to  pirllunBntiirj  Ufa  do*  tliu 
Hitrr  wen  t«eutj  or  tblrtf  yein  igo. 

'  A  tn  TMn  tgo  an  wniDont  Ibigllibnui,  not  tban  >  membin'  ot  ths  HosM  of 
Common^  TUltisg  od«  of  tha  oaUtjiM  for  vomtB  Id  New  Sn^nd,  (nd  viiUnf  to 
know  •amtthinj  ^  tb*  teaitl  lUlidliig  ot  ths  itndtrnt^  nmsrlcsd,  "  I  nppow  jat 
hara  s  good  duUt  foiuag  Udla  Iwn  belongliig  to  tha  bwt  fualliM,  dtnghtan  at 
nambon  oTCongTaa  ud  lo  fortli  I "  Th«  qnxtjon  udud  lo  munk  uniuuseBt 
tbit  it  v*i  rapAntod  to  ma  nontbi  attanwdi  not  oulj  m  «d  Isrti^oa  of  Soglkb 
iKnomuia  but  u  u  arcallent  jok*. 
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than  it  tm  fonnerlf,  tlioagh  it  hu  extended  its  tnaa  in  erery 
direction,  and  eocrouhed  upon  the  ezecudre,  it  hu  not  become 
more  interesting  to  the  people,  it  haa  not  strengthened  its  hold 
on  their  respect  end  affection. 

VIU,  Neither  in  the  Senate  nor  in  the  Hoose  are  there  anj 
recognized  leaders.  There  is  no  ministry,  no  ex-ministry  leading 
an  opposition,  no  chieftains  at  the  head  o(  definite  groups  vho 
follow  Uieir  lead,  aa  the  Irish  Nationalist  members  in  the  British 
Parliament  follow  Mr.  Pamell,  and  a  large  section  of  the  Left  in 
the  French  chamber  follow  M.  Glemenceau.  In  other  words,  no 
regular  means  exist  for  securing  either  that  members  shall  be 
^prised  of  the  approach  of  an  important  diridon.  or  that  they 
shall  Tote  in  that  divuion  in  a  particular  way. 

To  any  one  familiar  with  the  methods  of  the  English  parlia- 
ment this  seems  incomprehensible.  How,  he  asks,  can  business 
go  on  at  all,  how  can  the  party  make  itself  felt  as  a  party  with 
neither  leader  nor  Whips  1 

I .  have  mentioned  ihe  Whips.  Let  me  say  a  word  on  this 
vital,  yet  even  in  England  little  appreciated,  part  of  tl^e  machinery 
of  constitutjonal  government  Each  party  in  the  House  of 
Commons  has,  besides  ita  leaders,  a  member  of  the  House 
nominated  by  the  chief  leader  as  his  aide-de-camp,  and  called  the 
whipper-in,  or,  for  shortness,  the  whip.     The  whip's  duties  are 

(1)  to  inform  every  member  belonging  to  the  party  when  an  im- 
portant division  may  be  expected,  and  if  he  sees  the  member  in 
or  about  the  House,  to  keep  him  there  until  the  division  is  called ; 

(2)  to  direct  tlie  members  of  his  own  party  how  to  vote  ;  (3)  to 
obtain  pairs  for  them  if  they  cannot  be  present  to  vote ;  (4)  to 
"  tell,"  ie.  count  the  members  in  every  party  division ;  (6)  to 
"keep  touch"  of  opinion  within  the  party,  and  convey  to  the 
leader  a  faithful  impression  of  that  opinion,  from  which  the  latter 
can  ju«lge  how  far  he  may  count  on  the  support  of  hia  whole 
party  in  any  course  he  proposes  to  take.  A  member  in  doabt  how 
he  shall  vote  on  a  question  with  regard  to  which  he  has  no  opinion 
of  hia  own,  goes  to  the  whip  for  counsel  A  member  who  without 
grave  cause  stays  away  unpaired  from  an  important  division  to 
which  the  whip  has  duly  summoned  him  k  guilty  of  a  mis- 
demeanour only  less  flagrant  than  that  of  voting  against  his 
party.  A  ministerial  whip  is  further  bound  to  "keep  a  house," 
ic  to  secure  that  when  government  business  is  being  considered 
there  shall  always  be  a  qn<H-um  of   members  present,  and    of 
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«Dnrae  alio  to  keep  a  majority,  Le.  b>  bvrs  wiUiin  rcaeli  a  number 
of  supportera  mfficient  to  g^ve  the  ministry  a  majority  on  any 
miniiterifll  divioion.'  Withont  tlie  constant  presence  and  activi^ 
of  the  ministerial  whip  the  wheals  of  goTemment  could  not  go 
on  for  a  day,  becauM  tha  ministry  would  be  exposed  to  the  risk 
of  casual  defeats  which  would  destroy  their  credit  and  might 
inTolve  their  resignation.  Similarly  the  Opposition,  and 
any  third  or  fourth  party,  find  it  necessary  to  have  a  whip, 
because  it  is  only  thus  that  they  can  act  as  a  party,  guide  their 
■upport«rs,  and  bring  thair  full  strength  to  bear  on  a  division. 
Hence  when  a  new  party  is  formed,  its  first  act,  tiiat  by  which 
it  realises  and  prodaims  its  existence,  is  to  mune  a  whip,  to 
whom  its  adherents  may  go  for  counsel,  and  who  may  in  turn 
receive  their  suggestions  as  to  the  proper  strategy  for  the  party 
to  adopts*  So  esMntial  are  these  officers  to  the  discipline  of 
English  parliamentary  armies  that  an  English  politician'i  first 
question  when  he  sees  Congress  is,  "  Where  are  the  whips  t "  his 
next,  "  How  in  the  world  do  you  get  on  without  them  t" 

The  answer  to  this  question  is  threefold.  Whips  are  not  so 
necessary  at  Washington  as  at  Westminster.  A  sort  of  Bubetitut« 
for  tiieaa  has  been  devised.  Cdngress  doea  suffer  from  the  want 
of  them,  that  is,  it  suffers  from  the  inadequacy  of  the  substitated 
device. 

A  division  in  Congress  has  not  the  importance  it  has  in  the 
House  of  Commons.  There  it  may  throw  out  the  ministry.  In 
Congress  it  never  does  mora  than  affirm  or  negative  some 
putiealar  bill  or  resolution.  Even  a  division  in  the  Senate 
which  inwdves  tbo  rejection  Of  a  treaty  or  of  aa  appointment 
to  some  great  office,  does  not  disturb  the  tenure  of  the  executives 
Hence  it  is  not  essential  to  the  majority  that  its  full  strength 

I  That  trbUh  wm  at  on*  time  tba  eliltf  tanotioa  of  the  mliilrivrlil  vhlp,  tU. 
to  p«j  nernber*  tor  tl»  tdU*  tin;  giTS  In  mpport  of  tha  go*«nmBa^  haa  bata 
•lUnct  tor  iboQt  ■  ontorr.  Ha  U  (till,  bovsrar,  tha  neofguiitd  organ  tor 
banJllng  qnaattoiu  of  poUUeal  patronaga,  and  li  thanfon  callsd  tha  Patroaaga 
daerataiT  to  tba  Tnaaoiy.  Ftopls  who  want  placaa  for  tbali  Mandi,  or  titlai  for 
lliamaalTaa,  itill  wldrtaa  tliair  raqniata  to  him,  wUnh  ha  oommnDtoalM  to  Uw 
prima  mlulatar  with  bii  opinion  aa  to  nhathar  tha  applicant'!  pattj  aarricM 
JBittfr  tha  reqnaat.     Horadaja  thia  patroniga  haa  no  grakt  politioal  bnportaBw. 

'  Bran  partiaa  fbmad  with  a  Tiav  to  partlmilar,  and  probablj  tranaltory  iain^ 
Msh  aa  that  of  tha  bigllih  Antl-Hame-Knla  LIbarali  In  tha  Honaa  of  Cammom 
at  thia  momant  (IMS),  appoint  ona  or  nora  of  thair  mambara  at  whipi,  bacanna 
thay  cnald  not  otherwlM  act  with  that  eStct  which  only  habltnal  ooneart  glnii. 
Dash  party  hu  ita  vhipa  la  tha  Honaa  of  I«rdi  alio,  but  u  illrliioiu  tliarr 
han  laaa  poiltfaal  dgniflesnea  thair  fnoetlona  an  law  important. 
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■hoold  be  olmtja  at  hand,  nor  has  %  minority  part;  U17  great 
prize  wt  before  it  u  the  result  of  ft  nicceeaful  rote. 

Questioiu,  however,  arise  in  whicb  some  large  party  interest 
is  inrolved.  There  may  be  a  bOl  by  irbich  the  puty  means  to 
cftrry  out  ite  main  views  of  policy  or  perhapa  to  cuny  favour 
with  the  people,  or  a  ruolution  whereby  it  hopes  to  damage  a 
hoetile  ezeeutiTe,  In  such  casee  it  is  important  to,  bring  up 
every  vote.  Accordingly  a  meeting  of  the  party  ia'  convened, 
called  a  senatorial  caucus  or  congressional  (i.«.  House)  caucus  (aa 
the  case  may  be}.^  The  attitude  to  be  assumed  by  the  party  is 
debated  with  dosed  doon,  and  a  vote  taken  as  to  the  course  to 
be  adopted.  By  this  vote  every  member  of  the  party  is  deemed 
bound,  just  as  he  would  be  in  England  by  the  request  of  the 
leader  conveyed  Uirough  the  whip.  Disobedience  cannot  be 
punished  in  Congress  itself  except  of  course  by  social  penalties ; 
but  it  endangers  the  seat  of  the  too  independent  member,  for  the 
jmxiy  managers  at  Washington  will  Communicate  with  the  party 
managers  in  his  district^  and  the  latter  will  probably  refuse  to 
re-nominate  him  at  the  next  election.  The  most  important 
caucus  of  a  Congress'  is  that  held  at  the  opening  to  select  the 
party  candidate  for  the  speakership,  selection  by  the  majority^ 
being  of  course  equivalent  to  edectioa  As  die  views  and 
tendencies  of  the  Speaker  detennine  the  compodtion  of  the 
committees,  and  thereby  the  course  of  legislation,  his  selection  is 
a  matter  of  supreme  importance,  and  is  preceded  by  weeks  of 
intrigue  and  canVBOsing. 

This  process  of  "  going  into  caucus  "  is  the  regular  American 
substitute  for  recognised  leadership)  and  has  the  advantage  of 
seeming  more  consistent  with  democratic  equality,  because  every 
member  of  the  porl^  has  in  theory  equal  weight  in  the  party 
meeting.  It  is  used  whenever  a  line  of  policy  has  to  be  settled, 
or  the  whole  party  to  be  rallied  for  a  particular  party  division. 
'But  of  course  it  cannot  be  employed  every  day  or  for  every  bill 
Hence  when  no  party  meeting  has  issued  itx  cullers,  a  member  is 
free  to  vote  as  he  pleases,  or  rather  as  he  thinks  his  constituentA 
[Jesse.     If  he  knows  nothing  of  the  matter,  he  may  take  a 

'  At  til*  baginnliig  of  >  lawtco  nob  party  in  ths  Boute  uid  In  tha  Hoiim  alaaU 
a  duUnun  of  th*  p*it|'  eatunu  ;  and  It  li  tha  duty  of  tbia  panon  to  oonToka  a 
eaucna  rfhla  party  whan  Uuaaadariaaa.  An  axpuiaiuMd  aanator  told  ma  that  tb» 
Bouri*  CMicDa  of  Uf  party  noad  to  maat  on  an  aTarage  twioa  a  manth,  tha  Hooaa 
eanona  Urn  fnqaoitly.    Qanaral  turtinga  of  a  party  b  ParUaoUDt  ara  nnob  laat 
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friend*!  advice^  or  vote  u  he  hean  Mine  prominent  man  on  liii 
own  nde  vote.  Anyhow,  his  vote  ie  doubtful,  unpredictable; 
and  consequently  divisions  on  minor  questions  are  uncertain. 
This  IS  a  further  reason,  added  to  tbe  power  of  the  standing 
committee^,  why  there  is  a  want  of  consistent  policy  in  the  action  of 
Congress.  As  its  leading  men  have  comparatively  little  authority, 
and  there  are  no  means  whereby  a  leader  could  keep  his  party 
togethv  on  ordinary  questions,  so  no  definite  ideas  run  through  its 
conduct  and  express  Uiemselves  in  its  vote&  It  moves  in  ng-zags. 
The  freedom  thus  enjoyed  by  members  on  minor  questions 
has  the  interesting  result  of  preventing  dissensions  and  splits  in 
tiie  parties.  There  are  substances  which  cohere  ,beat  when  their 
contact  is  loose.  Fresh  fallen  snow  Iceeps  a  smooth  surface  even 
on  a  steep  elope,  bub  when  hj  melting  and  regelation  it  has 
become  ice,  cracks  and  rifts  begin  to  appear.  A  lorae  hung 
carriage  will  hold  together  Over  a  road  whose  roughness  would 
strain  and  break  a  more  solid  one.  Hence  serious  differences  of 
opinion  may  exist  in  a  congressionoi  party  without  breaking  its 
[nrty  onity,  for  nothing  more  is  needed  than  that  a  solid  front 
shoiUd  be  presented  on  the  occadons,  few  in  each  session,  when 
%  momentous  division  arrives.  The  appearance  of  agreement 
is  all  the  more  readily  preserved  because  there  is  Uttle  serious 
debating  so  that  the  advocates  of  one  view  seldom  provoke  the 
other  section  of  their  party  to  rise  and  contradict  them ;  while  a 
member  who  dissents  from  the  bulk  of  bis  party  on  an  important 
issue  is  slow  to  vote  against  it,  because  he  has  little  chance  of 
defining  and  defending  his  position  by  an  explanatory  speech. 

The  congressional  caucus  u  more  or  less  called  into  action 
according  to  the  number  and  gravity  of  the  party  issues  that 
come  before  Congress.  In  to^iuMous  limes  it  has  to  be  supjJe- 
mented  hy  something  like  obedience  to  regular  leaders.  Wi. 
Thaddeus  Stevens,  for  instance,  led  with  recognited  authority 
the  majority  of  the  House  in  its  struggle  with  President  Andrew 
Johnson.  The  Senate  is  rather  more  jealous  of  the  equality  of 
all  its  members.  No  senator  can  be  said  to  have  any  authority 
beyond  that  of  exceptional  talent  and  experience ;  and  of  course 
a  senatorial  caucus,  since  it  rarely  consists  of  more  than  forty 
persona,  is  a  better  working  body  than  a  House  caucus,  which 
may  reach  two  hundred.^ 

■  At  eut  til 
put  irhieh  it  I 
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He  European  reader  ma^  be  perplexed  by  the  apparent 
contradictions  in  what  has  been  said  regarding  the  party 
organization  of  Congreso.  "Is  tbe  American  House  after  aU," 
he  will  ask,  "more  or  less  a  party  body  thsji  the  British  House 
of  Commons  I  Is  the  spirit  of  party  more  or  less  strong  in 
Congress  Uinn  in  the  American  people  gonenilly  1 " 

I  answer  firstly  that  the  House  of  Bepresentatdves  is  for  the 
purpose  of  serious  party  issues  fully  as  much  a  party  body  na 
the  House  of  Commons.  A  member  voting  against  bis  party  on 
such  an  issue  is  more  certAin  to  forfeit  bis  party  reputAtion  and 
his  seat  than  is  an  English  member.  This  is  true  of  both  the 
Senate  and  the  House.  But  for  the  purpose  of  ordinary 
questions,  of  issues  not  inrolving  pnrty  fortunes,  a  represeatative 
is  less  bound  by  party  ties  than  an  Knglisb  member,  because  he 
has  neither  leaders  to  guide  hit"  by  their  speeches  nor  whips  by 
their  privat«  instmations.  The  apparent  gain  is  that  a  wider 
field  is  left  for  independent  judgment  on  non-partisan  questions. 
The  real  loss  is  that  legislation  becomes  weak  and  inconsistent 
This  conclusion  is  not  encouraging  to  those  who  expect  us  to 
get  rid  of  party  in  our  legislatures.  A  dehberative  asoambly 
is,  after  all,  only  a  crowd  of  men ;  and  the  more  intelligent  a 
crowd  is,  eo  much  the  more  numerous  are  its  Tolitions ;  so  much 
greater  tbe  difficulty  of  agreement  Like  other  crowds,  a  legisla- 
ture must  he  led  and  ruled.  Its  merit  lies  not  in  the  iadependeuce 
of  its  members,  but  in  &e  reflex  action  of  its  opinion  upon  the 
leaders,  ip  its  willingness  to  defer  to  them  in  minor  matters, 
reserving  disobedience  for  the  issues  in  which  some  great 
prindple  overrides  both  the  obligation  of  deference  to  eatabliihed 
authority  and  the  respect  due  to  special  knowledge. 

The  above  remarks  answer  the  second  question  also.  The 
spirit  of  party  may  seem  to  be  weaker  in  Congress  than  in  the 
people  at  large.  But  this  is  only  because  the  questions  which 
the  people  decide  at  the  polls  are  always  questions  of  choice 
between  candidates  for  ofiice.  These  are  definite  questions, 
questions  eminently  of  a  party  character,  becausd  candidates 
represent  in  the  America  of  Unlay  not  principles  but  parties. 
Whenever  a  vote  upon  persons  occurs .  in  Congiess,   Congreaa 

Mutton  ud  TapnatntatlTM  irara  held  wUoh  noinlutad  thi  putf  oaudldstM  tor 
thi  pi«>ldaio]r,  wlio  w«n  tlien  uic<pt«d  bj  Mch  paitj  u  Iti  ngnUr  cudidatta. 
In  1828  ttw  SUta  It^UUtatu  nuda  tluH  nomiutloDi,  Mid  In  1832  tbe 
ptiMiit  iTJMin  of  utloul  coaTantiou  {•••  pwf,  In.  VaL  U.)  wu  Inbadacai 
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gtT«  a  sbriot  port/  Toto.  Were  (ihe  poopio  to  vote  »t  the  poll* 
on  m&ttcn  &ot  ezplidtlj  compiiaed  vitlim  a  puif  pUtfOTm, 
thoro  would  be  tLe  Kun6  uncertaintj  u  Congress  diaplaya.  The 
lutbit  of  joint  action  whieli  nuOces  the  life  of  s  partj  i*  equally 
intense  in  everj  part  of  the  Amerieui  lyotem,  Bnt  in  EngUnd 
tlie  existence  of  a  Ministry  and  Opposition  in  Fsrliunent  sweeps 
within  the  circle  of  party  action  many  topics  whidi  in  America, 
are  left  outside,  and  therefore  Congress  seems,  but  is  no^  lesa 
permeated  than  Parliament  by  party  ipiriL 
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nn  BCLATIOKS  Or.OONQRKSS  TO  TUX  FfiXSIDRMT^ 

So  far  as  ih«j  are  legialatiTe  bodiefl,  the  House  and  tlie  Senato 
hkTfl  Bunilar  pow^  and  stand  in  the  same  relation  to  the 
sxecutiyB.*  We  may  therefore  disciua  them  together,  or  rathw 
the  reader  xoajr  aaemne  that  vhaterer  is  said  of  the  House  as  a 
legiBlatore  applies  .to  the  Benat&  The  Senate  is  also  a  semi- 
executive  council,  intended  to  advise  and  to  restrain  the 
President,  but  its  functions  in  that  capacitf  have  been  already 
discussed.' 

Although  the  Constitution  forbids  any  Federal  official  to  be 
choeen  a  member  of  either  the  House  or  the  Senate,  there  is 
nothing  in  it  to  prevent  officials  from  speaking  there  ;  as  indeed 
there  is  nothing  to  prevent,  either  House  fr6m  assigning  places 
and  the  right  to  speak  to  any  one  whom  it  chooses.  Kow,  how- 
ever, no  Federal  officer  appears  on  the  f  oor.  In  the  early  days 
Washington  came  down  ^nd  delivered  his  opening  speech. 
Occasionally  he  remained  in  the  Senate  during  a  debate,  and 
even  ezprrased  his  opinion  ther&  When  HamOton,  the  first 
secretary  of  the  treasury,  prepared  his  fiunons  report  on  the 
national  finances,  he  ashed  the  House  whether  tJiey  would  bear 
him  speak  it,  cr  would  receive  it  in  writing.  They  choee  the 
latter  course,  and  the  precedent  then  set  has  been  followed  by 

\  me  ralaUou  of  tb*  tulinu  ogtiu  of  gorsmmsnt  to  oa*  anotliar  in  the 
Unltad.  Stttat  m  n  tnteraMlug  utd  hi  imllka  than  nblch  «il«t  in  most 
Btuopeui  GODDtrlM,  Uitt  I  h»n  foiud  It  nscsMUT  to  dMoibs  them  with  Mune 
minntODeB,  and  tnini  eerenl  point*  of  Tlew.  In  tiili  chapter  la  account  li  glren 
of  the  aotul  worUng  nUtioni  of  <^  Fnddent  and  Congrw ;  in  the  celt 
ehaptar  the  ganani  t^eor^  of  tha  tarpecUTB  ftuiatlona  of  the  eiecntire  and  lagii- 
Utiie  dapaitmanta  la  eiamlasd,  and  tha  Amnicin  tIcw  of  the  natoie  of  thew 
fmetlou  aiplalned  ;  while  in  Chapter  XXV,  tha  American  aTitem  aa  a  whola  li 
oompated  wKh  the  acMaJled  "  csbinet  ajitan  "  of  Bhgland  and  her  culonlea. 

■  The  Eonae.haa  the  ciclniiTa  InitiatiTe  in  revenm  biUa  ;  bot  thla  privCeie 
lott  not  alhot  what  tsllowa.  ■  See  aloTe,  Chapta  TL 
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•ubeequent  miniaton,^  wbile  Uutt  aet  in  1801  I7  Preudsnt , 
Jefferson  when  he  te&aimttted  hie  maaaage  in  vritiiig  iiutekd  of 
delirct-ing  a  apeech,  hu  been  limilarl^  recpected  by  kll  hia 
aucceaaora.  Thua  neithar  Houae  now  heora  «  member  of  the 
ezecutiT&  A  committee  may  rsqueat  the  attendance  of  a 
minisUr  uid  examine  him,  but  he  appeora'  before  it  only  aa  a 
witneaa  to  anawer  queationa,  not  to  atAt«  tiod  argue  bia  own  caac; 
There  ia  therefore  little  direct  intercourae  between  Congreaa  and 
the  ndminiatration,  and  no  sense  of  interdependence  and  com- 
munity of  utioa  such  as  exiata  in  other  parliamentary  countnes.* 
Ba  it  remembered  alao  thnt  a  miniat«r  may  never  have  aat  in 
Congreaa,  and  may  therefore  be  ignorant  of  ita  t«mpor  and 
habits.  Three  memben  of  Mr.  Clevelund'a  (1885)  cabinet  had 
never  bad  a  aeat  in  either  Houae.  The  Freiideut  bimaelf, 
although  he  haa  been  voted  into  office  by  hia  party,  ia  not 
neceasarily  ita  leader,  nor  even  one  among  ita  most  prominent 
leadera.  Hence  he  does  not  away  the  eoundla  and  guide  the 
policy  of  thoea  members  of  Congress  who  belong  to  hia  own  aide. 
The  expression  of  hia  wishes  conveyed  in  a  message  haa  not 
necesaarily  any  more  effect  on  Congress  than  an  article  in  a 
prominent  party  newspaper.  No  duty  lies  on  Congreaa  to  taka 
up  a  subject  to  which  be  has  called  attention  aa  needing  legiala- 
lation ;  and,  in  fact,  the  au^eations  which  he  makes,  j«ax  after 
year,  are  uauoUy  neglected,  even  when  hia  party  has  a  majority 
in  both  Houaea,  or  when  the  subject  lies  outside  party  lines. 
The  President  and  hia  cabinet  have  no  recognised  spokesman 

'  Samlltan,  hovgttr,  vu,  vbUt  weraUrj,  fraqnontlf  pnaant  In  Oaagnm 
uiil  «ddmni  It.  Not  hu  uiy  nit  mx  bMU  msda  bf  althu  Houa  to  pnniat 
>  Mcratuy  from  doiug  n  now.  It  li  men  m*ttsr  at  autom.  A  bill  wu  brought 
in  uine  jet,n  t^a  giving  Mit*  1b  both  Hanim  of  Congna  to  oblnat  mlnlttin, 
sod  permilting  tliam  to  ipesk  on  m>tt«n  nUtlng  to  thttr  dap«rtiti*at,  bnt  not  to 
join  in  gmanl  ilabata.  Thii  wu  pnnided  In  th<  Coutitntlon  of  ths  Bonthani 
Confcdcmy  (aaa  note  to  Chiptar  ZXVI.  •(  tht  <nd  of  thii  Toloma}.  Th* 
PniidsBt  ma)'  of  coiuu  L-oni*  Into  tba  Senila,  though  h«  dos*  not  now  kddna 
It.  Ht  doa*  not  go  into  tb*  Hoiua  of  RapnuntitlTM.  Hot  hu  tay  Engllth 
king  cntend  tha  Hoou  o(  Common*,  ue«p(  Cbvlt*  L  ia  1S12,  on  tha  oocjulon 
of  hii  attempt  to  Hi»  tha  flia  tnamban,  whaa,  u})  tha  JomtiuJ,  "  Hia  Utjaity 
cam*  into  tha  Uoaia  ud  took  Ur.  Spuhai'i  chnir  :  '  Gaotlauan,  I  am  sorrr  to 
hava  thij  occoiiOD  to  coma  nnto  yon.'"  ^a  nsnlti  did  not  acoonga  hia 
fncceaion  to  rapaat  th<  Tiiit.  Bnt  Charlaa  11.  and  Anna  wara  umaUmea  pnwnt 
dnrfng  dabataa  la  tha  Honaa  ol  Lordi  ;  and  than  wonld  not.  It  ti  CODCdftd,  b* 
ujthiog  Xo  prsTaat  tba  Borenign  Iram  being  pmant  now. 

'  Tha  HonH  aoma  jatn  ago  puiad  a  bill  tor  trinifarring  Indian  affatn  bom 
tha  Sacratary  of  tb*  loUrior  la  tha  Hocntarr  of  War  withont  conanlUnc  (ithai 
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in  either  Hoqm.  A  partico^u:  Mnator  or  representatire  may  be 
in  confidential  commiuiication  with  them,  and  be  the  inBtnunent 
through  whom  they  seek  to  act ;  but  he  would  probably  dijMVOV 
rather  thaa  claim  the  position  of  an  exponent  of  smuBterial 
wishea.  The  only  meaiu  the  President  posaeeaea  o{  influencing 
members  of  Congreu  is  through  patronage.  He  may  give  places 
to  them  or  their  frienda ;  he  may  approve  or  veto  billa  in  which 
they  are  interested ;  hia  miniaten  may  allot  lucrtttire  contracts 
to  ^eir  nominees.  This  power  is  considerable,  but  covert,  for 
the  knowledge  that  it  waa  being  used  might  damage  the  member 
in  publio  estimation  and  expose  the  executive  to  imputations. 
The  conaequence  of  cuttiqg  off  open  relations  haa  been  to 
encourage  secret  influence,  which  may  of  course  be  used  for 
legitimate  purposes,  bat  which,  being  exerted  in  darkness,  is 
seldom  above  suspicion.  When  the  President  or  a  minister  is 
attacked  in  Congress,  it  is  not  the  duty  of  any  one  there  to 
justify  hia  conduct  The  accused  officiid  may  send  a  writt^i 
defence  or  may  induce  a  member  to  state  his  case ;  but  this 
method  lacks  the  advantages  of  the  European  parliamentary 
system,  under  which  the  person  assailed  repels  in  debate  the 
various  chaises,  showing  himself  not  afraid  to  answer  fresh 
questiona  and  grapple  with  new  points.  Thus  by  ita  exclusion 
from  Congress  the  executive  is  deprived  of  the  power  of  leading 
and  guiding  the  l^islatnre  and  of  justifying  in  debate  its 
administrative  acta. 

Next  as  to  the  power  of  Congress  over  the  executive.  Either 
House  of  Congress,  or  both  Houses  jointly,  can  pass  resolutions 
calling  on  the  President  or  bis  ministers  to  take  certain  steps, 
or  censuring  steps  they  have  already  taken.  The  President 
need  not  obey  auch  resolutions,  need  not  even  notice  liiem.  They 
do  not  shorten  his  term  or  limit  his  discretion.'  If  the  resolution 
be  one  censuring  a  minister,  or  demanding  his  dismissal,  there  is 
another  groimd  on  which  the  President  may  disregard  it.  The  act 
is  in  law  not  the  minister'a  act,  but  that  of  the  President  himself, 
and  he  does  not  therefore  escape  responsibility  by  throwing  over 
his  adviser. 

>  In  England  ■  rMolatioD  ol  the  Honia  ol  Common*  alon*  li  tnatad  M  impan- 
On  In  DUtUn  Ijlng  TrltUu  ths  dlKntloa  of  ths  sjteaatln,  bnt  then  the  Haiue  ol 
Oommona  hat  ibn  pomr  of  dlsmlobiir  the  GoTBrmnant  If  ito  wiahaa  are  dla* 
ncsrded.  Then  hare  eren  bqan  fnitancs  at  lata  fnaii  In  vhleh  the  exMntln 
haa  eeoMd  to  pat  In  toroa  the  provialona  of  an  unrepealad  lUtat^  heoanaa  thr 
Honae  of  Common*  baa  iii|iii«iiiil  Ita  dlaappronl  of  that  ilatnte. 

vol.  I  f 
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Either  Hoiua  of  Conpwi  c&n  direct  a  oommittM  to  timunoti 
uid  exajuine  &  ministsr,  vh<^  though  he  might  legsllj  refoM  to 
attend,  novw  does  refute.  The  committee^  when  it  has  got  him, 
can  do  nothing  more  than  question  him.  He  may  evade  their 
queitiona,  maj  put  them  ofF  the  scent  bj  dezteroot  coneealmenta. 
Ho  may  vith  impunity  tell  them  that  he  mean*  to  take  hia  own 
couTM.     To  hia  own  maater,  the  President,  he  standeth  or  falleth. 

Congress  may  refuse  to  the  President  the  legisUtitm  he  re- 
queste,  and  thus,  by  mortifying  and  embairassing  hiro,  may  seek 
to  compel  hit  compliance  vith  its  wiahes.  It  is  only  a  timid 
Frendent^  or  a  Preodent  greatly  bent  on  accomplishing  some  end 
for  which  legislation  is  needed,  who  will  be  moved  by  such  tactics 

Congress  can  pass  bills  requiring  the  President  or  any  minister 
to  do  or  abstAin  from  doing  certain  acts  of  a  kind  hitherto  left  to 
his  free  will  and  judgment,  may,  in  fact,  endeavour  to  tie  down 
the  officials  by  prescribing  cert&in  conduct  for  tbom  in  great 
detail  The  President  will  presumably  veto  such  bills,  as  con- 
tiary  to  sound  administrative  policy.  I^  however,  he  signs  them, 
or  if  Congress  passes  them  by  a  two-thirds  voto  in  both  Houses 
over  his  veto,  the  further  question  may  arise  whether  they  are 
within  the  constitutional  powers  of  Congress,  or  are  invalid  as 
unduly  trenching  on  the  discretion  which  the  Constitution  leaves 
to  the  President  If  he  (cr  a  minister),  alleging  them  to  be  ui^ 
constitutional,  disobeys  them,  the  only  means  of  deciding  whether 
he  is  right  is  by  getting  the  point  before  the  Supreme  Court  as 
an  issue  of  law  in  some  legal  proceeding.  This  cannot  always  be 
done.  If  it  is  done,  and  the  court  decide  against  the  President,  then 
if  he  still  refuses  to  obey,  nothing  remains  bat  to  impeach  him. 

Impeachment,  of  which  an  account  has  already  been  given, 
is  the  heaviest  pece  of  artillery  in  the  congressional  arvenal,  but 
because  it  is  so  heavy  it  is  ui^t  for  ordinary  use.  It  is  lOie  a 
hundred-ton  gun  which  needs  complex  machinery  to  bring  it  into 
position,  an  enormous  charge  of  powder  to  fire  it,,  and  a  large 
mark  to  aim  &t.  Or  to  vary  the  simile,  impeachment  is  what 
physicians  call  a  heroic  medicine,  an  extreme  remedy,  proper  to 
be  applied  against  an  official  guilty  of  political  crimen  but  ill 
adapted  for  the  punishment  of  small  transgressions.  Since  1789 
it  has  been  used  only  once  sgainst  a  President,  and  Uien,  although 
that  President  (Andrew  Johnson)  had  for  two  years  constantly,  and 
with  great  intemperance  of  language,  so  defied  and  rensted  Cop 
gnn  that  the  whole  machinery  of  government  had  been  severelf 
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Btrain«d  by  the  collision  of  Uie  tvo  aattioritdes,  yet  the  Seukte 
did  not  ccmvict  him,  because  no  single  offence  had  been  clearly 
made  out>  Thus  impeachment  does  not  tend  to  aecure,  and 
indeed  wu  neTer  meant  to  secure,  the  co-operation  of  the  execu- 
tire-with  Congress. 

It  accordingly  appears  tii&t  Congress  cannot  compel  tlte  dis- 
missal of  any  official  It  may  inves^g&te  his  conduct  by  a  com- 
mittee and  so  try  to  drive  him  to  resign.  It  may  request  the 
President  to  dismiss  him,  bnt  if  his  master  stands  by  him  and  he 
sticks  to  his  place,  noising  more  can  be  done.  He  may  of  course 
br  impeached,  but  one  does  not  impeach  for  mere  incompetence 
or  budty,  as  one  does  not  use  steam  hammei-s  to  craci  nuts. 
Tbua  we  arrive  at  the  reaultt  Burprising  to  a  European,  that 
while  Congress  may  examiile  the  servants  of  t^e  public  to  any 
extAn^  may  censtu'e  them,  may  lay  down  rules  for  their  guidance, 
it  cannot  get  rid  of  them.  It  is  as  if  the  directors  of  a  compan; 
were  forced  to. go  on  employing  a  manager  whom  they  hail 
ceased  to  tanist,  because  it  was  not  they  but  the  shareholders  who 
had  appointed  him. 

There  remaitis  the  power  wluch  in  free  counUies  has  been 
long  regarded  as  the  citadel  of  parliamentary  supremacy,  t^e 
power  of  "the  purse.  Congress  has  the  sole  right  of  raising  mone; 
and  appropriating  it  to  the  service  of  the  state.  Its  management 
of  national  finance  is  significantly  illustrative  of  the  plan  which 
separates  the  legislative  from  the  executive.  It  has  boen  shown 
in  a  preceding  chapter  that  in  tJiis  supremely  important  matter 
of  raising  and  applying  the  public  revenue,  the  executive  govern- 
ment, instead  of  proposing  and  supervising,  instead  of  securing 
that  each  department  gets  the  money  that  it  needs,  that  no 
money  goes  where  it  ie  not  needed,  that  revenue  is  procured  in 
the  least  bxniblesome  and  expensive  way,  that  an  exact  yearly 
balance  is  struck,  that  the  policy  of  expenditure  is  eelf-consisteut 
and  reasonably  permanent  from  year  to  year,  is  by  its  exclusion 
from  Congress  deprived  of  influence  on  the  one  hand,  of  responsi- 
bility on  the  other.  The  chancellorship  of  the  exchequer,  to  use 
aa  English  expression,  is  put  into  commission,  and  divided  be- 
tween the  chairmen  of  several  unconnected  committees  of  botli 
Houses-  A  mass  of  business  which,  aa  English  experience 
shows,  specially  needs  the  knowledge,  sHlt,  and  economical  con- 
science of  a  responsible  ministry,  is  left  to  committees  which 
are  powaifnl  but  not  responsible,  and  to  Houses  whose  nominal 
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responsibilitj  ia  in  i»«ctice  sadlj  weakened'  hj  their  irant  of 
kppropriate  methods  and  organiation. 

The  question  followa :  How  f&r  does  the  power  of  the  purse 
enable  Congreas  to  conlzol  tlte  President  t  Much  leas  tlun  in 
European,  countries.  Cougresa  may  cheek  any  particular  scheme 
which  the  President  fftvoun  by  refusing  auppliea  for  it.  If  he 
were  to  engage  in  military  operations — he  cannot  under  the  Con- 
stitution "  declare  war  "  for  that  belongs  to  Congress — the  House 
might  paralyae  him  by  declining  to  vote  the  requisite  army 
appropriations.  If  he  were  to  repeat  tlie  aplendid  audacity  of 
Jefferson  bf  purchasing  a  new  tArritoiy,  they  could  withhold 
the  purchase  money.  But  if,  keeping  within  the  limits  of  his 
constitutional  functiona,  he  takes  a  different  cotiree  from  that 
they  recomment^  if  for  instance  he  should  refuae,  at  their  re- 
peated requests,  to  demand  the  liberation  of  American  citisens 
pining  in  foreign  dungeons,  or  to  auppresa  disorders  in  a  Stat« 
whose  goremment  had  requested  Federal  intervention,  they 
would  have  to  look  on.  To  withhold  the  ordinary  supplies,  and 
thereby  stop  the  machine  of  government^  would  injure  the 
country  and'  tiiemaelves  far  more  than  tlie  President.  They 
would,  to  use  a  common  ezpreasion,  be  cutting  off  their  nose  to 
spite  their  face.  They  could  not  lawfully  refuse  to  vote  his 
salary,  for  tbat  ia  guaranteed  to  him  by  the  Constitution.  They 
could  not,  except  by  a  successful  impeachment^  turn  him  out  of 
the  White  House  or  deprive  him  of  his  title  to  the  obedience  of 
all  Federal  officials. 

Accordingly,  when  Congreaa  baa  endeavoured  to  coerce  the 
President  by  the  use  of  its  money  powers,  the  case  being  one  in 
which  it  could  not  attack  him  by  ordinary  legislation  (either 
because  such  legislation  would  be  unconstitutional,  or  for  want 
of  a  two-thirds  majority),  it  has  proceeded  not  by  refusing  appro- 
priations altogether,  as  the  English  Houae  of  Commons  would  do 
in  like  circumstances,  but  by  attaching  what. is  called  a  "rider* 
to  an  appropriation  bill  More  than  twenty  years  ago  the  House 
had  formed  the  habit  of  inserting  in  bills  appropriating  money  to 
the  purposes  of  the  public  service,  provisions  relating  to  quite 
different  matters,  which  there  was  not  time  to  push  through  ia 
the  ordinary  way.*  In  1867  Congreas  uaed  this  device  against 
President   Johnson,  with    whom  it  was  then  at  open  war,  by 

'  A  ludbig  mmber  of  tlis  Houh,  Kr.  Rugaa  at  Teiu,  old  thara  tlut  ba- 
t*Ma  1863  ud  1875,  37G  msunra  or  gassnl  legUIktion  iiA  bean  puMd  >c 
|>iOTuoai  npoa  approptUtloD  blllc 
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attaching  to  an  urtn;  appropnation  bill  a  clause  which  virtually 
deprived  the  President  of  the  comnmnd  of  the  army,  entiiistong 
its  maiiagemeHt  to  the  general  highest  in  cominitnd  (Gener^ 
Grant).  The  Preaiileat  yielded,  knowing  that  if  ha  refused  the 
bill  would  be  canied  over  his  veto  by  a  two-thirds  vote ;  and  a 
usage  already  mischievous  was  confirmed.  In  1879,  the  majority. 
in  Congress  attempted  to  overcome,  by  the  same  weapon,  the 
resistance  of  President  Hayes  to  certain  mcosuies  affecting  the 
South  which  they  desired  to  pass.  They  tacked  these  measures 
to  three  appropriation  bills,  army,  legislative,  and  judiciary. 
The  minority  in  both  houses  fought  hud  against  the  riders,  but 
wcie  beaten.  The  President  vetoed  all  three  bills,  and  Congress 
was  obliged  to  pass  them  without  the  riders.  Next  session  tho 
stni^Ie  recommenced  in  the  same  form,  and  the  President,  by 
rejecting  the  money  bill^  again  compelled  Congress  to  drop  thu 
tacked  provisions.  This  victory,. which  was  of  course  duo  to  tho 
fact  that  the  dominant  party  in  Congress  could  not  command  a 
two-thirds  majority,  was  deemed  to  have  settled  the  question  us 
between  the  executive  and  the  legislature,  and  may  have  pcr- 
manenUy  discouraged  the  latter  from  recurring  to  the  same  taction 
President  Hayes  in  bis  veto  messages  argued  strongly  against 
the  whole  [o^ctice  of  tucking  other  matters  to  money  bills.  It 
has  certainly  caused  great  abuses,  and  is  now  forbidden  by  the 
constjtukions  of  many  States.  Recently  tho  President  has  urged 
upon  Congress  the  desirability  of  so  amending  the  Federal  Con- 
stitution  as  to  enable  him,  as  a  State  governor  is  by  some  recent 
State  constitutions  allowed  to  do,  to  veto  single  items  in  an 
appropriation  bill  without  rejecting  the  whole  bilL  Such  an 
amendment  is  generally  desired  by  enlightened  men,  because  it 
would  enable  the  executive  to  do  its  duty  by  the  country  in 
defeating  many  petty  jobs  which  are  now  smuggled  into  tbese  bills, 
without  losing  the  supplies  necessary  for  tbe  public  service  which 
the  bills  provide.  The  change  seems  a  small  one,  but  its  adoption 
would  cure  one  of  the  defects  due  to  the  absence  of  ministers 
from  Congress,  and  might  save  the  nation  millions  of  dollars  a 
year,  by  diminishing  wasteful  expenditure  on  local  purposes.  But 
the  process  of  amending  the  Constitution  is  so  troublesome  that 
even  a  change  which  involves  no  party  issues  may  remain  unadopted 
long  aft«r  the  best  ojanion  has  become  unanimous  in  its  favour. 
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THE  LBOIBLATUBB  iXD  THE  KZEODTm 

Thb  fundamental  cfaaracteruti'o  of  the  Amaricau  National  Gorem- 
meut  is  ite  Beparetion  of  tha  legislative,  executive,  and  judicial 
departments  This  Beparation  is  the  merit  vhich  the  Philadel- 
phia Convention  chiefly  sought  to  attain,  and  which  the  Americana 
have  been  wont  to  regard  ai  most  completely  aeoured  by  their 
Constitntioa  In  Europe,  as  well  as  in  Amerioa,  men  are  aecut- 
tomed  to  talk  of  legiilation  and  adminiatration  aa  dietinot  But 
ft  oonsideration  of  their  nature  will  show  that  it  is  not  eaay  to 
separate  these  two  departments  in  theory  by  analysis,  and  still 
less  easy  to  keep  them  apart  in  pnu^ce.  We  may  begin  by 
examining  their  relations  in  the  internal  affure  of  a  nation, 
reserving  foreign  policy  for  a  later  part  of  the  disouuion. 

People  commonly  think  of  the  Legislature  u  t^e  body  which 
lays  down  general  rules  of  law,  which  prescribes,  for  instance, 
that  at  a  man's  death  his  children  ehall  succeed  equally  to  bis 
property,  or  that  a  convicted  thief  shall  be  punished  with  im- 
prisonment, or  that  a  manufacturer  may  register  his  trade  mark. 
They  think  of  the  Executive  aa  the  person  or  penons  who  do 
certain  acta  under  thoee  rulea,  who  lock  up  convicts,  register 
tnde  marks,  carry  letters,  raise  and  pfiy  a  police  and  an  army. 
In  finance  the  Legislature  imposes  a  tax,  the  Executive  gathers 
itt  and  places  it  in  the  treasury  or  in  a  hank,  subject  to  l^^jslative 
orders ;  the  Legislature  votes  money  by  a  statute,  appropriating 
it  to  a  specific  purpose;  the  Executive  draws  it  from  the  treasury 
or  bank,  and  applies  it  to  that  purpose,  perhaps  in  paying  the 
army,  perhaps  in  building  a  bridge. 

llie  executive  is,  in  civiliied  countries,  itself  the  creature  of 
the  law,  deriving  therefrom  its  existence  as  well  as  its  authority. 
Sometimes,  as  in  France,  it  is  so  palpably  and  formally.  The 
President  of  the  Republic  has  been  adled  into  existence  by  the 
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CoDBtitntloa.  Sometimei,  as  in  Englaod,  it  is  so  lubatsiitia]!;, 
though  not  formally.  The  EngliBh  Crown  datea  from  a  remote 
Mitiqiiity,  when  ciutom  and  belief  had  Hcarcely  cryitallized  into 
law ;  and  though  Parliament  has  repeatedlT'  determined  its 
devolution  upon  particular  persons  or  families — it  is  now  held 
under  the  Act  of  Settlement — no  statute  has  ever  afrect«d  to 
confer  upon  it  its  rights  to  the  obedience  of  the  jKople.  But 
practically  it  holds  its  powers  at  the  pleasure  of  Parliament^ 
which  has  iu  some  cases  expressly  limitod  them,  and  in  others 
giren  tbem  a  tacit  recognition.  We  may  accordingly  say  of 
England  and  -of  all  constitutional  monarchies  as  well  as  of 
republics  that  the  executive  in  all  it«  acts  must  obey  the  law, 
that  is  to  say,  if  the  law  prescribes  a  particular  course  of  action, 
the  executive  must  take  that  course ;  if  the  law  forbids  a  par- 
ticular course,  the  executive  must  avoid  it. 

It  is  therefore  clear  that  the  extent  of  the  power  of  the  ex- 
ecutive magistrate  depends  upon  the  particularity  with  which  the 
law  is  drawn,  that  is,  upon  the  amount  of  discretion  which  the 
law  leaves  to  him.  If  the  law  is  general  in  its  terms,  the  execu- 
tive has  a  wide  discretion.  If,  for  instance,  the  law  prescribes 
simply  tiiat  a  duty  of  ten  per  cent  ad  taiorem  be  levied  on  all 
manufactured  goods  imported,  it  restfl  with  the  executive  to  de- 
termine by  whom  and  where  that  duty  shall  be  collected,  and  on 
what  prinoiples  it  shall  be  calculated.  If  the  law  merely  creates 
a  post-office,  the  executive  may  fix  the  rate  of  payment  for 
letters  and  parcels,  and  the  conditions  on  which  they  will  be 
received  and  delivered.  In  these  cases  the  executive  has  a  large 
field  within  which  to  exert  its  free  will  and  choice  of  means, 
Power  means  nothing  more  than  the  extent  to  which  a  man  can 
make  his  individual  will  prevail  against  the  wills  of  other  men, 
so  as  to  control  them.  Hence,  when. the  law  gives  to  a  magistrate 
a  wide  discretion,  he  is  powerful,  because  the  law  clothes  his  will 
with  all  the  power  of  tlis  state.  On  the  other  hand,  if  tlie  law 
goes  into  very  minnte  details,  directing  the  official  to  do  this  and  - 
not  to  do  that,  it  narrows  the  discretion  of  the  executive  magis- 
trate. His  personal  will  and  choice  are  gona  Ho  can  no  longer 
be  thought  of  as  a  co-ordinate  power  in  the  state.  Ue  becomes 
a  mere  servant,  a  hand  b>  carry  out  the  bidding  of  the  legislative 
brain,  or,  we  may  even  say,  a  tool  in  the  legislative  hand. 

As  the  legislatture  has  been  the  body  through  which  the  people 
have  chiefly  asserted  their  authority,  we  find  that  in  aU  free 
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states  law-makiug  asscmbliuB,  whethur  primarj'  or  represeutative. 
Lave  sought  to  extend  their  province  and  to  subject  the  execu- 
Uve  bo  ihemBolves.  Thejr  have  done  this  in  several  waya  In 
the  democracies  of  ancient  Greece  the  assembly  of  all  citizcita 
not  only  passed  statutes  of  general  application,  but  made  peace 
or  declared  war ;  ordered  an  expedition  to  start  for  SphacUiia, 
and  put  Cleon  at  the  head  of  it ;  commanded  tLe  execution  of 
prisoners  or  reprieved  them ;  conducted,  in  fact,  most  of  the 
public  business  of  the  city  by  a  series  of  direct  decrees,  all  of 
-which  vore  laws,  i,t.  declarations  of  its  sovereign  vil].  It  was 
virtually  the  government  The  chief  executive  ofBcere  of  Athens, 
called  the  generals,  had  litlJe  authority  except  over  the  military 
operations  in  the  field.  Even  the  Roman  Constitution,  a  far 
more  highly  developed  and  scientific,  though  also  a  complicated 
and  cumbrous  system,  vhUe  it  wisely  left  great  discretion  to  the 
chief  magistrates  (requiring  them,  however,  to  consult  the 
Senate),  yet  permitted  the  passing  pro  re  naia  of  important  lawa, 
which  were  really  executjve  acts,  such  as  the  law  by  which 
Pompey  received  an  extraordinary  command  against  Mithridatos 
The  Romans  did  not  draw,  any  more  than  the  Greek  ropublica, 
a  distinction  between  general  and  special  legislation.' 

This  method,  in  which  the  people  directly  govern  as  a  legis- 
lature, reducing  the  executive  magistrates  to  passive  instruments, 
is  inapplicable  where  the  country  is  large,  because  the  mass  of 
citizens  cannot  come  together  as  an  assembly.  It  is  almost 
-  equally  inapplicable  where  the  legislature,  though  a  representa- 
tive body,  is  very  numeroua  England,  accordingly,  and  the 
nations  which  have  imitated  England,*  have  taken  a  different 

*  Tha  distlacUon  batwean  gsnsnl  lagiilitin  uU,  whlsh  m  call  Iivs  propm 
or  ilatutu,  ftnd  apccikl  leglaUtiTC  ut^  ordetitig  ■  particular  thing  to  be  daoa,  b 
marked  In  Omk  by  th*  word*  rl/un  and  ^•/ueim;  and  In  ume  citiei,  u  In 
Atbana,  a  rj^m  eoaid  be  pused  or  changed  only  by  a  apeciallj  provided  metLoJ. 
At  BoiDB  ererjtbing  dona  bf  the  people  wai  of  equal  legal  force  and  called  lea 
(tbougli  tha  word  jninUffium  la  tometimM  applied  to  apacial  acU).  The  2ia- 
tlnoUon  la  apt  to  b«  forgotten  nndei  a  deipotlc  monarch,  who'  ia  it  onca  the 
•xecutive  and  tha  legislatira  anthorltj.  NeTerthelees,  even  ntider  all  autocrat 
then  are  eome  general  roiea  which  hia  iDdividuil  ToUtlon  daraa  not  change 
becanee  the  nniTeraal  opinion  of  tha  people  approrea  tham.  The  book  of  Danid 
eren  TefteHoti  Darini  aa  nnibla  (o  raToke  a  general  law  he  hai  onoe  aanctioned, 
fir  to  aiapt  a  putisolar  peraon  tmm  Ita  operation. 

'  Bnt  dnrlng  and  Immediately  after  the  great  (StQ  War  tha  Long  Failiament 
Bet*d  aa  both  a  leglalitiTa  and  an  ciecntirg  authority,  aa  did  tha  ConTentloo 
tbrongh  part  of  tha  Prench  Revolutlan.  And  Parliament  of  conne  atill  retalui 
It*  power  of  giidug  «bat  are  pnctleally  eiecatiTa  orden,  t^.  it  could  paaa  ■ 
■tatnta  directing  an  aipeditlon  to  adz*  a  particnlar  Padfle  lalaod. 
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metliod.  Tho  peo[^  (that  ia,  tha  qualifiod  Toters)  have  allowed 
an  executive  to  sabeUt  iriUi  apporentlj  wide  powers,  but  they 
virtually  cbooae  this  executiTe,  and  keep  it  in  so  close  and  con- 
stant a  dependence  upon  their  pleasure,  that  it  dare  not  act 
against  what  it  believes  their  will  to  be.  The  etm^le  for 
l>opular  liberties  in  England  took  at  first  the  form  of  a  struggle 
for  the  supremacy  of  law ;  that  ia  to  say,  it  was  a  struggle  to 
reebain  tho  prerogative  of  the  king  by  compelling  his  ministers 
to  respect  the  ancient  customs  of  the  land  and  the  statutes  passed 
in  Parliament;  As  the  customs  were  always  maintained,  and  the 
range  of  the  statotos  constantly  widened,  the  ezecntiTe  was  by . 
degrees  hemmed  in  within  narrow  limits,  its  discretionary  power 
restdcted,  and  that  characteristic  principle  of  the  Constitution, 
which  has  been  well  called  "  The  Beign  of  Law,"  was  established. 
It  was  settled  that  tiie  law,  i.e.  the  ancient  customs  and  tho 
statutes,  should  always  prevail  against  the  discretion  of  tho 
Orown  and  it«  ministers,  and  that  act«  done  by  the  servaDta  of 
the  Crown  should  be  justiciable,  exactly  like  the  acts  of  private 
jtersona.'  Hiia  once  achieved,  the  exocutivo  fairly  bitted  and 
1)ridled,  and  the  ministry  made  to  hold  office  at  the  pleasure  of 
the  House  of  Commons,  Parliament  had  no  longer  its  formep 
motive  for  seeking  to  restrict  the  discretion  of  the  mimaters  of 
the  Crown  by  minutely  particular  legislation,  for  ministers  had 
become  so  accustomed  to  subjection  that  their  discretion  might 
}»  trusted.  Parliament  has,  in  fact,  of  lato  years  begun  to  sail 
on  the  other  bck,  and  allows  ministors  to  do  many  things  by 
regulations,  schemes,  orders  in  council,  and  so  forth,  which  would 
previously  have  been  done  by  statute.* 

It  may  be  asked  how  it  comes,  if  this  be  eo,  that  people 
nevertheless  talk  of  the  executive  in  England  as  being  a  eeparato 
aild  considerable  authority  t  The  answer  is  twofold.  The 
£kiglisfa  Crown  has  never  been,  bo  to  speak,  thrown  into  tlie 
melting-pot  and  recast,  but  has  continued,  in  external  form  and 
seeming  an  independent  and  highly  dignified  part  of  the  con- 
stitutional system.*    Parliament  has  never  asserted  a  direct  control 

*  Bw  Mr.  IHoa;'*  Lav  ^  Ot  Canttiiuiiim  tat  ■  lacld  axpodticai  of  tUi 
princlpls. 

'  Is  tliH*  cue*,  howeva  (o(  which  echeniM  under  tlis  Endowed  Bchoolj  Aoti 
Dwy  b«  taken  u  tn  iniUnce),  fulianent  rsMrraa  to  Itself  ■  right  ot  t«to  lii  tlia 
(orm  ot  an  kddrea  to  the  Crcwu  nqUMUog  that  Uie  ngnlctioii  or  ichania  be  not 

*  An  intarwUng  UlutnUon  of  tho  ralttlonii  of  the  Bngllih  aieontlra  to  Uo 
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over  certain  parts  of  the  royal  prerogative,  Buch  aa  the  bestoml 
of  honours,  the  creation  of  peerages,  the  makiqg  of  appointments 
to  office.  No  one  at  thin  moment  can  saj  exactly  what  the 
Toyal  prerogative  does  or  does  not  include.  And  secondly,  tJie 
actual  executive,  ie.  the  ministiy  of  the  day,  retaina  some  ad- 
vantages which  are  practically,  though  not  l^aJly,  immetue.  It 
has  an  initiative  in  all  legialatioD,  a  sole  initiative  in  financial 
legislation.  It  is  a  small  and  well  organized  body  placed  in  Uie 
midst  of  a  much  larger  and  less  organized  body  ({.«.  the  two 
Booiea),  on  which  therefwe  it  can  powerfully  act.  All  patronage^ 
ecclesiastical  as  well  as  civil,  lies  in  its  gift^  and  thoUgh  it  most 
not  Dse  this  function  so  as  to  disgust  the  Commons,  it  has  great 
latitude  in  the  disposal  of  &vours.  While  Parliament  ia  sitting 
it  disposes  of  a  laige  p>ar^  sometimes  (as  in  18S7)  of  the  wh(de 
of  the  time  of  the  House  of  Commons,  and  can  therefore  advance 
the  measures  it  p-efen,  while  retarding  or  evading  motions  it 
dislikes.  During  nearly  half  the  year  Parliament  is  not  sitUng^ 
and  the  necessities  of  a  great  State  placed  in  a  restless  world 
oblige  a  minintfy  to  take  momentous  reaolutions  upon  its  own 
responsibility.  Finally,  it  includes  a  few  men  who  have  obtained 
a  hold  an  the  imagination  and  confidence  of  the  people,  which 
emboldens  them  to  resist  or  even  to  lecture  Parliament  -and 
often  to  prevail,  not  only  against  its  first  impulses,  but 
possibly  against  its  dehlwrate  wishes.  And  an  English  ministfy 
ia  strong  not  only  because  it  so  frankly  acknowledges  its  depend- 
ence on  the  Commons  as  not  to  rouse  the  antagonism  of  that 
body,  to  which,  be  it  remembered,  most  ministers  belonf^  but 

bgUUtora  ia  ths  fooitMath  and  flfUantk  emtnris,  wliui  Pullamant  th  Uttl* 
mora  tlun  >  pure  loglilatnn,  li  affoiiled  b;  tlia  prawnt  ocoutltatlciii  of  tlu  tlBj 
kingdom  at  iht  Iilg  of  Ktn,  the  lut  nuriTor  at  thoM  nnmaroni  Uagdonu  tounig 
vlileh  ths  Britiali  IiIm  wan  oiLca  dlTldsd.  Ita  soranmiaBt  li  ouried  on  bjr  ■ 
Qonmor  (■ppolutod  bj  tha  BngUiIi  Cnnrn),  a  coancil  of  eight  (compoisd  pmiQj 
ct  penoni  nomlutsd  by  tlu  Cromi  md  putlf  ot  sx-oflclo  maniban  holding  pofti 
to  vhtch  thej  biTa  b«an  appoLntad  by  tiis  Ctowd),  ud  u  clwtad  rtprtMoUtlTB 
ttamably  of  tWBnt;-foar.  Tha  uiembl]'  1*  ponlj  IsglilmtlTe,  lud  cannot  ehack 
Um  Oonmor  otho-wlM  than  bj  vlthhaldlng  the  leglilatloD  ha  vlihea  Its  and  imcli 
taia*  aa  ai«  innnallj'  TOtad.  Fat  tha  pnrpaaei  of  laucs  liilla  tha  nniiiililj' 
(Qoiua'  ot  Eaji)  and  tha  conndl  dt  togathar  bat  rote  aapantalf.  Ths  OoTsnot 
inaafdu.  ai  tha  Engliah  king  WA  in  lOi  Qreat  Coimall.  Tha  QoTaraor  can  itop 
■D7  kglalatfan  lu  diaappniTa,  and  can  ntaln  hla  mlnlitan  agaloit  tha  will  a( 
tha  aaaamblj-.  Ha  ii  a  troa  aiamtlra  magiatrata,  eomniandlng,  moraoTar,  Uka 
tha  aaiUai  Sngliah  klngi,  a  considarabla  nranaa  which  doai  not  dapand  on  tha 
annual  Tote*  of  tha  leglilatun.  Ssa  tharafors  li  an  Old- World  tnttanea  of  tha 
Amarican  iraUm  la  oontndiatlngaliliad  from  tha  cablnat  ajitam  ot  England  and 
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&Uo  becaoaa  it  haa  uiother  power  outride  to  whicb  it  can,  iii 
extreme  cases,  appeal  It  maj  dissolve  Parliament^  and  ask  die 
people  to  judge  betireen  ite  Tiews  and  those  of  tLe  majoritj  of 
the  House  of  Commona.  Somstamee  sach  as  appeal  succeedn 
The  poirer  of  nuddng  IC  is  at  all  times  a  resource. 

This  delicate  equipoise  of  the  ministrj,  the  House  of  Commons, 
and  the  nation  acting  at  a  gener^  election,  is  the  secret  of  the 
smooth  workiiig  of  the  British  Constitution.  It  reappears  in  two 
remarkable  Constitntions,  which  desorve  fuller  study  than  they 
have  yet  received  from  American  or  English  publicists,  those  of 
PmsBia  and  the  new  German  Empir&  There,  however,  the 
ministry  is  relatively  iteinger  than  in  England,  because  the 
Grown  retains  not  only  a  wider  stretch  of  legal  authority,  but  a 
greater  moral  influence  .over  the  people,  who  have  bad  less 
practice  than  the  English  in  working  free  institutions,  and  who 
never  forget  that  they  are  soldiers,  and  the  Eing-Emperor  head 
of  the  army.  A  Prussian  minister  .is  so  likely  to  have  the  nation 
on  bis  side  whan  he  makes  an  appeal  to  it  in  the  name  of  the 
King,  and  feels  so  confident  that  even  if  he  defies  the  Chambers 
without  dissolving  the  nation  will  not  be  greatiy  stirred,  that  he 
sometimes  refuses  to  obey  the  legislaturet  This  is  one  of  tbosft 
exceptions  which  illostrate  the  rule.  The  legislature  is  prevented 
from  gaining  ground  on  the  executive,  not  so  much  by  the 
Constitution  as  by  the  occarional  refusal  of  the  executive  to  obey 
the  Constitution,  a  refusal  made  in  reliance  on  the  ascendency 
of  the  Crown. 

So  br  we  have  been  considering  domestic  policy.  The  case 
of  foreign  afiairs  differs  chiefly  in  this,  that  they  cannot  be  pro- 
vided for  beforehand  by  laws  general  in  application,  but  minutely 
particular  in  wording.  A  governing  assembly  may  take  foreign 
affiuis  into  its  own  hand.  In  the  republics  of  antiquity  the 
Assembly  did  S0|  and  was  its  own  foreign  office.  The  Athenian 
Assembly  received  amhasaadon^  declared  war,  concluded  treaties. 
It  got  on  well  enongh  while  it  had  to  deal  with  other  republic* 
Uke  itself,  but  suffered  when  the  contest  came  to  be  with  an 
astute  diplomatist  like  Philip  of  Macedoa  The  Boman  Senato 
conducted  the  foreign  policy  of  Kome,  often  with  the  skill  to  be 
expected  from  men  of  immense  experience  and  ability,  yet  some- 
times with  a  vacillation  which  a  monarch  would  have  been  leas 
likely  to  show.  But  the  foreign  relations  of  modem  states  ore  so 
numerous  and  comtdei^  and  so  much  entaneled  with  commercial 


D.qit.zeaOvGoOt^lc 


Ill  THE  NATIONAL  GOVEENUUHT  part  I 

qucatioQi,  that  it  baa  become  necessary  to  create  a  etaff  of  trained 
offidab  to  deal  iriUi  them.  No  large  popular  aasombly  could 
hare  eiliier  the  time  mr  the  knowledge  requisite  for  maiuiging 
die  ordinazy  business,  much  less  could  it  conduct  a  delicate 
negotiation  whose  success  would  depend  on  promptitude  and 
secrecy.  Hence  eren  democratic  countries  like  France  and 
Ekigland  are'forced  to  leave  foreign  afiair*  to  a  far  greater  degree 
than  home  affairs  to  the  discretion  of  tiie  ministry  of  iho  day. 
France  reservei  to  the  Chambers  the  power  of  declaring  war  or 
concluding  a  treaty.  England  has  bo  far  adhered  to  Uie  old 
traditions  as  to  leave  botJi  to  tlie  Crown,  though  the  first,  and  in 
most  cases  the  second,  must  be  exerted  with  the  virtual  approvd 
fd  Parliament  The  executtve.  is  as  distinctly  respoosiUe-  to  the 
legislature,  as  dearly  bound  to  obey  the  directions  of  the  legisla- 
ture, as  in  matters  of  domestic  concern.  But  the  impossibility 
which  tli6  l^islature  in  countries  blie  France  and  England  finds 
in  either  assuming  executive  functions  in  international  intercouree, 
or  laying  down  any  rules  by  law  for  the  guidaace  of  the  execu- 
tive, necessarily  gives  the  executive  a  wide  discretion  and  a 
correspondingly  Urge  measure  of  influence  and  authority.  The 
only  way  of  restricting  tliis  autJiority  would  be  to  create  a  small 
foreign  affairs  committee  of  the  legislature  and  to  empower  it  to 
sit  when  the  Utter  was  not  sitting.  And  this  extreme  course 
neither  France  nor.  En^and  has  yet  taken,  because  the  depend-, 
«nce  of  tiie  minislzy  on  the  majority  of  the  legislature  has 
hitherto  seemed  to  secure  the  conformity  of  the  Foreign  Office 
to  die  ideas  and  sentiments  of  that  majority. 

Before  applying  these  observations  to  Uie  United  States,  let 
us  summarize  the  conclusions  we  have  reached. 

Wo  have  foUnd  tiiat  wherever  the  will  of  the  people  prevuls, 
ihe  legislature,  since  it  either  is  or  represents  tlie  people,  cui 
make  itself  omnipotent^  unless  checked  by  the  action  of  the 
people  tbemselves.  It  can  do  t^is  in  two  waya  It  may,  like 
the  republics  of  antiquity,  issue  decrees  for  particular  cases  as 
they  arise,  giving  constant  commands  to  all  its  agents,  who  thus 
become  mere  servants  with  no  discretion  left  them.  Or  it  may 
frame  its  laws  with  such  particularity  as  to  provide  by  anticipa- 
tion for  the  greatest  possible  tlumber  of  imaginable  cases,  in  this 
way  also  so  binding  down  its  officials  as  to  leave  them  no  volition, 
noreal  authority. 

We  have  also  observed  that  every  legislature  tends  so  to 
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cnlAi^  its  powon  oa  to  encroach  on  the  executive;  and  th.it 
it  has  great  ftdTant&gee  for  bo  doing  bccaose  a  succeeding  legia- 
ktore  mtij  consetita  to  atriko  off  vij  fetter  ita  predeceuor  has 
impofled 

Thus  the  legitimate  issue  of  the  process  would  be  the  extinc- 
tion or  absorption  of  the  exeeutire  u  a  power  in  the  Stata  It 
would  become  a  mere  set  of  employ  is,  obeying  the  legislature  as 
the  clerks  in  a  bank  obey  the  directors.  If  l^is  does  not  happen, 
the  cause  k  generally  to  be  sought  in  some  one  or  more  of  the 
following  drcnmstances ; — 

The  legislature  may  allow  the  ezecutiTe  the  power  of  appeal- 
ing to  tiie  nation  against  itself  (England).' 

The  people  may  from  ancieut  rSTerence  or  the  habit  of  mili- 
tary submission  be  so  much  disposed  to  support  the  executive  as 
to  embolden  the  latter  to  defy  Uie  legislature  (Prussia). 

The  importance  of,  foreign  policy  and  die  difficulty  of  taking 
It  out  of  the  hands  of  Uie  executive  may  be'  so  great  tbut  the 
executive  will  draw  therefrom  an  influence  re-actaig  in  fiivour  of 
its  general  weight  and  dignity  (Prussia,  Ekigland,  and,  to  some 
extent,  France). 

Let  ufl  now  see  how  the  founders  of  the  American  Constitu- 
tion settled  the  relations  of  the  departments.  Th6y  were 
terribly  afraid  of  a  strong  executive,  and  desired  to  reserve  the 
final  and  decadve  voice  to  the  legislature,  as  representing  the 
people.  They  could  not  adept  what  I  have  called  the  Greek 
method  of  an  assembly  boUi  executive  and  legislative,  for  Con- 
gress was  to  be  a  body  with  limited  powers ;  continuous  sittings 
would  be  inconvenient^  and  the  division  into  two  equally  power- 
ful houses  would  evidentiy  unfit  it  to  govern  with  vigour  and 
promptitude.  Neither  did  they  adopt  the  English  mediod  of  a 
legislature  governing  through  an  executive  dependent  upon  it. 
It  was  urged  in  the  Philadelphia  Convention  of  1787  that  the 
executive  ought  to  be  appointed  by  and  roade  accountable  to  the 
l^islature,  as  being  the. supreme  power  in  the  national  govem- 
menL  This  was  over-ruled,  because  the  majority  of  the  Conven- 
tion were  fearful  of  "democratic  haste  and  instability,"  fearful 
that  the  legislature  would,  in  any  event,  become  too  powerful, 
and  therefore  anxious  to  build  up  some  counter  authority  to 
check  and  balance  it.  By  making  the  President  independent^ 
B  dinolTS  tli«  Cbamban,  bat  onlj  with  tha  coo. 
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utd  keeping  him  and  his  miiuBtera  apart  from  the  le^alatuFe,  the 
CoDTention  thought  thej'  were  etTengthening  him,  at  irell  as 
protecting  it  from  attempts  on  his  part  to  corrupt  it.^  The7 
were  also  weakening  him.  He  lost  the  initiative  in  legiHUtion 
which  the  English  ezecutire  enjoTs.  He  had  not  the  English 
King's  power  of  diuolving  the  legislature  and  throwing  himself 
upon  the  conntry.  Thus  the  executive  magistnte  seemed  left 
at  the  mercy  of  the  legislature.  It  could  weare  so  close  a  net- 
work of  statutes  .roond  him,  like  the  net  of  iron  links  which 
HepheeatuB  throws  over  the  lorers  in  the  Odystey,  that  his  discre- 
tion, his  individuid  volition,  seemed  to  disappear,  and  ha  ceased 
to  be  a  branch  of  the  goremment,  being  nothing  more  than  a 
servant  working  under  the  eye  and  at  the  nod  of  his  master. 
This  would  have  been  an  absorption  of  the  executive  into  the 
.  legislature  more  complete  than  tlut  of  England,  for  the  English 
prime  minister  is  at-  any  rate  a  leader,  perhaps  as  necessary  to 
his  parliamentary  majority  as  it  is  to  him,  whereas  the  President 
would  hftve  become  a  sort  of  superior  police  commissioner,  irre- 
movable during  four  years,  but  debarred  from  acting  either  on 
Congress  or  on  the  people. 

Although  the  Convention  may  not  have  realised  how  helpless 
snch  a  so^sHed  Executive  must  be,  they  felt  the  danger  of 
encroachments  by  an  ambitions  legislature,  and  resolved  to 
strengthen  him  against  it  This  was  done  by  giving  the  Pren-' 
dent  a  veto  which  it  requires  a  two-thirds  vote  of  Congress  to 
over-ride.  In  doing  this  they  partly  reversed  their  previous  action. 
They  had  separated  the  President  and  his  miniators  from  Con- 
gress. They  now  bestowed  on  him  legislative  functions,  though 
in  ft  different  form.  He  became  a  distinct  branch  of  the  legida- 
ture,  but  for  negative  purposes  only.  He  could  not  propose,  but 
he  could  refuse.  Thus  the  executive  was  stfengthened,  not  as 
an  executive,  but  by  being  made  a  part  of  the  legislature ;  and 
the  legislature,  already  weakened  by  being  divided  into  two  co- 
equal houses,  was  further  weakened  by  finding  itself  liable  to  be 
arrested  in  xaj  new  departure  on  which  two -thirds  of  both 
houses  were  not  agreed. 

When  the  two  houses  are  of  one  mind,  and  the  party  hostile 

*  Tbeir  bdm  of  On  das^  to  ■  IsgUIntiin  (rum  gotnipUoB  by  til*  enontiTi 
mi  prubublj  qnlckanad  b;  wbit  th*y  koav  ot  thi  oondlUon  nl  ths  Iiiih  Ftrlk- 
nwDt,  rail,  tven  tfter  178^  o(  pUnnntQ  sail  psDnlaQsin.  Uach  ot  tba  but  blood 
of  UUter  hsil  aDilgnttd  to  Amarie*  In  tb«  pno«t(ng  bnlt  cantoij,  nod  Iriib 
iralitic*  moiit  Juto  sidtcil  a  good  dal  of  intcmt  thcrt. 


D.qil.zMBlG001^le 


OBAT.  xxt  I-IOIBUTUBS  AlTD  EZSOUTTni  tU 

to  the  Prefident  hu  &  two-thirds  maiorit;  in  boUt,  the  EzecutiTe 
u  nlmoBt  poirarleM.  It  ma^  be  right  that  he  ehonld  be  powo;. 
leaa,  because  snch  nuLJorities  in. both  houses  preBumably  indicate 
a  vast  fveponderance  of  popular  ojnnion  against  him.'  The  fact' 
to  be  emphasised  is,  that  in  this  case  all  "  balance  of  powers  "  is 
gone.  The  legislature  has  swallowed  up  the  execctiTe^  in  virtue 
of  the  principle  from  which  this  discussion  started,  viz.  that  the 
executive  is  in  free  States  only  an  agent  who  may  be  SQ 
limited  by  express  and  minut«  commands  as  to  have  no  volition 
left  him. 

The  strength  of  Congress  consiste  in  the  ri^t  to  pass  statntes ; 
the  strength  of  the  Pi'esident  in  his  right  to  veto  them.  Bat 
foreign  (^airs,  as  we  have 'seen,  cannot  be  brought  within  the 
scope  of  statutea.  How  then  was  the  American  legislature  to 
deal  «ith  tiiem  I  There  were  two  cnursee  open.  One  was  to 
leave  foreign  affairs  to  the  executive,  as  in  England,  giving  Con- 
gress the  same  indirect  control  as  the  English  Parliament  enjoys 
over  the  Crown  and  ministry.  This  course  could  not  be  bt^en, 
because  the  President  is  independent  of  Congress  and  irremov- 
able during  his  term.  The  other  course  would  have  been  for 
Congress,  like  a  Orqek  assembly,  to  be  ite  own  foreign  office,  or 
to  create  a  foreign  affairs  committee  of  its  mambers  to  handle 
these  matters.  As  tbe  objections  to  this  course,  which  would 
bave  excluded  the  chief  magistrate  from  functions'  natniaUy  inci- 
dental to  his  position  as  official  representative  of  the  nation,  were 
overwhelmingly  strong  a  compromise  was  made.  The  initiative 
in  foreign  policy  and  the  conduct  of  negotiations  were  left  to 
bim,  but  the  right  of  declaring  war  was  reserved  to  Congress,  and 
that  of  making  treaties  to  one^  the  smaller  and  more  experienced, 
branch  .of  the  legislature.  A  measure  of  authority  was  tbns 
suffered  to  fall  bade  to  the  executive  which  would  have  served  to 
raise  materially  his  position  had  foreign  questions  played  as 
large  a  part  in  American  politics  as  tliey  have  in  French  or  £kig- 
lish.  They  have,  however,  been  comparatively  unimportant 
ecfieciaUy  since  I61S. 

>  An  uceptiouUr  azpatuaoed  ohMmr  (Mr.  Jamn  O.  BUiua)  mji  (nomfy 
Ttan  ^Cm^na,  toL  L  p.  18E) ;  "Tha  -puMal  dadaction  u  to  tb*  wmldiis  of 
DOT  goranmantBl  ijitem  ban  tli*  whcili  of  that  tronhloiu  p«riod  (tlu  ooutait 
li«twe>ii  nwidsut  Johiuoii  and  OoDgrm)  la  that  tro-thlidi  of  aaob  Hooaa  nnltad 
«Bd  atlinnUtad  to  on*  and  oan  pTaoUcaUy  naotoiliia  tlia  exaosUTB  power  of  fit* 
jonromant,  and  U7  down  tta  policy  In  daBaoM  of  Uu  •Sort*  aad  tha  o^oalttM 
of  tba  PnatdanL" 
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It  may  be  said  that  them  was  yot  another  source  whence  the 
executive  might  draw  strongth  to  support  itself  against  the 
legislature,  vii.  those  functions  which  the  Constitution,  deeming 
them  necessarily  incident  to  an  executive,  has  reserved  to  the 
President  and  excluded  from  the  competonoe  of  Congress  But 
examination  shows  that  there  is  ecarcely  one  of  these  which  the 
long  arm  of  legislation  cannot  reach.  The  President  is  com- 
mander-in-chief of  the  army,  but  the  numbers  and  organization 
of  the  army  are  fixed  by  statute.  The  President  m.ilieE^  appoiut- 
ments,  but  Uie  Senate  has  the  right  of  rejecting  them,  and  Con- 
gress may  pass  Acts  specifying  the  qualiScations  of  appointees, 
and  reducing  the  salary  of  any  official  except  the  President  him- 
self and  the  judges.  The  real  strength  of  the  executive  there- 
fore^ the  rampart  from  behind  which  it  can  resist  the  aggressions 
of  the  legislature,  is  in  ordinary  times  the  veto  power,^  In  other 
words,  it  survives  as  an  executive  in  virtue  not  of  any  properly  ' 
executive  function,  but  of  the  share  in  legislative  functions  whidi 
it  has  received  ;  it  holds  its  ground  by  force,  not  of  its  separa- 
tion from  the  legislature,  but  of  its  participation  in  a  right 
properly  belonging  to  the  legislature^* 

An  authority  which  depends  on  a  veto  capable  of  being  over- 
ruled by  a  two-thirds  majority  may  seem  fraiL  But  the  experi- 
ence of  a  century  has  shown  that^  owing  to  Uie  almost  equal 
strength  of  the  two  groat  parties,  the  Houses  often  differ,  ami 
there  is  rarely  a  two-thirds  majority  of  the  same  colour  in  both. 
Hence  the  Executive  has  enjoyed  some  independence.  He  is 
strong  for  defence,  if  not  for  attack.  Congress  can,  except 
within  that  narrow  sphere  which  the  Constitution  has  absolutoly 

I  In  momenti  ol  pnbUa  dooger,  h  dnnng  th*  Vti  of  Stcautou,  the  cmmtivt 
o(  coom  ipringi  Qp  lata  ImnuoH  power,  portly  btcauia  ths  commuid  of  tba  umjr 
ii  than  o(  tb«  flnt  importuica  ;  putty  becaDH  tha  lagiilatare,  feeling  Eta  uiQtnaa* 
for  Bwlft  and  aacret  deejaioiu,  glvea  tnt  rein  to  the  EiacntlYe,  uid  piutlcall; 
pnta  [ta  lew -making  powen  at  iia  dltpoeiL 

*  Wliat  la  aaid  hare  of  tha  nation^  eiecotlTB  and  national  legialatura  Is  ■ 
/oriiori  Irna  of  tha  Stat«  •xecntiTa  and  Stata  legtilaturea.  Tha  State  gOTaniDr  haa 
ne  power  of  iudspendaut  action  wbataver,  baing  chscked  at  erarr  atap  by  Btato 
atatnta^  and  his  dlacretlon  anperaeded  by  tha  mlaate  directiona  which  thoaa 
■tatntaa  contain.  H«  hna  not  eTan  miniitan,  becanae  tha  other  chief  oOleiala  oT 
tha  State  ai«  chotan,  sot  hj  hlmMlf,  bnt  by  popular  Tota.  Ha  liaa  Tcry  little 
patronage  ;  and  he  haa  no  foreign  policy  at  aU.  Tha  State  leglslatnra  woilil 
therefore  pnTail  against  him  in  aTarything,  were  tt  not  tor  hla  Tato  and  tor  tha 
bet  that  the  leglalatot*  1*  now  gananJIy  rattraioad  (by  tha  proTWoos  ot  tha  Stat* 
conatltatlon)  from  puaing  law*  on  naoy  toplea  <3m  pait,  Chaptcra  ZZZVII'' 
XLV.) 
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reserved  to  him,  baffle  the  Presidentt  can  interrogate,  check,  and 
iroTT7  hia  nuniateis.  But  it  can  neither  drire  him  Uie  way  it 
witheB  him  to  go,  nor  disioiw  them  for  dieobedience  or  incom- 
petence. 

An  indiTidnal  nan  haa  some  great  advantaget  in  combating 
an  awembl;.  His  counaela  are  leas  distracted.  His  secrets  are 
better  kept  He  may  sot  discord  among  hia  antagonists.  He 
can  strike  a  more  sudden  bloT.  Joliua  Ceeaar  was  more  Uian  a 
match  for  l^e  Senate,  Cromirell  for  the  Long  Farliamenl^  even 
Louis  Kapoleon  for  l^e  French  Assemblf  of  1861.  Hence,  when 
the  President  happens  to  be  a  strong  man,  resolute)  prudent,  and 
popular,  he  may  well  hope  to  prevail  against  a  body  whom  he 
may  divide  by  the  dexterous  use  of  patronage,  may  weary  out 
by  infiezible  patience,  may  overawe  by  winning  the  admiration  of 
the  masses,  always  disposed  to  rally  round  a  sinking  personality, 
fiat  in  a  straggle  extending  over  a  long  course  of  years  an 
assembly  has  advantages  over  a  succession  of  officers,  especially 
of  elected  officers.  The  Roman  Senate  encroached  on  tlie  con- 
suls, tliough  it  was  neitiher  a  legislature  nor  representative ;  the 
Gartlu^;inian  Councils  encroached  on  the  Suffetes;  the  Venetian 
Councils  encroached  on  the  Doge.  Men  come  and  go,  but 
an  assembly  goes  on  for  ever;  it  is  immortal, ,  because  while 
the  membws  change,  the  policy,  the  passion  far  extending 
its  authority,  the  tenacity  in  clinging  to  what  has  once  been 
gained,  remain  persistent  A  w^k  magistTate  comes  after  a 
strong  magistrate,  and  yields  what  his  predecessor  had  fought 
for;  but  an  assembly  holds  all  it  has  ever  won.^  ItJi  pressure  is 
steady  and  continuous ;  it  is  always,  by  a  sort  of  natural  process, 
expanding  its  own  powers  and  devising  new  methods  for  fettering 
its  rival  Thus  Congress,  though  it  is  no  more  respected  or 
loved  by  the  people  now  than  it  was  seventy  years  ago,  though 
it  has  develf^ied  no  higher  capaeity  for  promoting  the  best  - 
interesi«  of  the  State,  has  succeeded  in  occupying  nearly  all  the 
j^wind  which  the  ConstitutitHi  left  debatable  between  the  Pred- 
1  Thli  Is  itUl  mora  toatpbmootlj  tLs  cue  wben  th*  mamlxn  of  tlit  enonUra 
goTOnmant  do  not  lit  Id  tti*  Miambly.  Vbaa  Um;  do,  and  laad  it,  tluir  io- 
fluasoa  tsndi  to  itmbtia  lagliUtiTa  anaioaeliineliti.  Bren  the  pnumca  <tf  panons 
who  an  Ukal;  to  ba  aoon  eallad  oa  to  fixm  tba  axecatiTa  baa  Ha  iDflnanca.  In 
188B  A  naolntion  taoni  In  Um  Honas  at  Commona  daolarinc  lliat  tha  •itcndTa 
aofht  to  maka  do  taaatr  irltliODt  tha  prariinia  eonamt  <tf  Parllamant  waa  taditod 
Ir  *l>alaadan(i(tlia  Oppoaltion  la  v*tl  w  bjr  Uw  QonmuuDt,  putl;  iMoania  tba 
former,  faellDg  tbar  might  at  aoj  tlma  ha  oUcd  biok  to  power,  hut  panooil  aa 
,«pll  aa  pnbljo  ponikU  Ibr  Dot  imbiBt  to  aaa  tha  iiaontl**  [etl«rad. 

TUL.  I  Q 
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dent  ftnd  iteelf;*  utd  Tould,  did  it  possesa  a  better  interna) 
organuadon,  be  even  more  pliinljr  tli&Q  it  nov  is  the  eupreme 
povBT  in  the  government. 

In  their  effort  to  esUblish  a  balance  of  power,  the  framers  of 
tile  Constitution  so  far  succeeded  that  neither  power  has  sub- 
jected the  other.  But  the^  underrated  the  inconreniences  which 
arise  from  the  disjunction  of  the  two  chief  organs  of  government. 
They  relieved  the  Admioistration  from  a  dut^  which  European 
ministers  find  exhausting  and  hard  to  reconcile  with  the  proper 
performance  of  administrative  work — the  duty  of  giving  attend- 
ance in  ^e  legislature  and  taking  the  lead  in  its  debates.  Thej 
secured  continuity  of  executive  policy  for  four  years  at  leasts 
instead  of  leaving  government  at  the  mercy  of  fluctuating  major- 
ities in  an  excitable  assembly.  But  they  so  narrovred  the  sphere 
of  the  executive  as  to  prevent  it  from  leading  the  country,  or 
even  ita  own  party  in  the  country.  They  sought  to  make  mem- 
bers of  Congress  independent,  but  in  doing  so  they  deprived  them 
of  some  of  the  means  which  European  legislators  enjoy  of  learning 
how  to  administer,  of  learning  even  how  to  legislate  in  admin- 
istrative topics.  They  condemned  them  to  be  architects  without 
science,  entice  without  experience,  censors  without  responsibility, 

>  Tha  modlflektion  [In  18^9)  aod  npai  (In  13tB)  ot  tlia  Tnnim  of  OOm  Act 
[m>  aboK,  p.  SV)  m  biitcbIj  incUocoi'to  ths  costrary,  btcinn  tlut  Ae^  wen 
It  MuUtntionil,  bid  prorod  diffloult  to  work. 
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THE   FZSBRAL   COURTS 

WhxK  in  1788  Uie  loosely  confedonted  St&tea  of  North  Ameiica 
united  tiiemselves  into  a  nation,  national  tribunals  vere  felt  to  be 
a  necessary  part  of  tbe  national  -goTemment  Under  the  Con- 
federation tliere  had  existed  no  means  of  enforcing  the  breatdea 
made  or  orders  issued  by  the  Congress,  because  the  courts  of  the 
several  States  oved  no  duty  to  that  feeble  body,  and  had  little 
will  to  aid  it.  Now  that  a  Federal  legislature  had  been  estab- 
lished, whose  laws  were  to  bind  directly  the  individual  citiien,  a 
Federal  judicature  was  evidently  needed  to  interpret  and  apply 
these  laws,  and  to  compel  obedience  to  them.  The  alternative 
would  have  been  to  entrust  the  enforcement  of  the  laws  to  State 
courts.  But  State  courts  were  not  fitted  to  deal  with  matters  of 
a  quasi-intemational  character,  such  as  admiralty  jurisdiction  and 
rights  arising  under  treaties.  They  supplied  no  means  for  decid- 
ing questions  between  different  States.  They  could  not  be 
trusted  to  do  complete  justice  between  tlieir  own  citisens  and 
these  of  another  State.  Being  nnder  the  control  of  tbeir  own 
State  gavemments,  they  might  be  forced  to  disregard  any  Federal 
law  which  the  State  disapproved ;  or  even  if  they  admitted  its 
authority,  might  fail  in  the  zeal  or  the  power  to  give  due  effect 
to  it.  And  being  authorities  coK>rdinate  with  and  independent 
of  one  another,  with  no  common  court  of  appeal  placed  over 
them  to  correct  their  errors  or  harmonize  their  views,  they  would 
be  likely  to  interpret  the  Federal  Constitution  and  statutes  in 
different  senses,  and  make  the  law  uncertain  by  the  variety  of 
their  dedsions.  These  reasons  pointed  imperatively  to  the  estab- 
lishment of  a  new  tribunal  or  set  of  tribunals,  altogether  detached 
from  Uie  States,  as  part  of  the  machinery  of  the  new  govemmeuL 
Side  by  side  of  the  tlurteeti  (now  forty-two)  different  sets  o( 
State  courts,  whose  jurisdiction  under  State  laws  and  between 
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tlieir  own  citiiens  wns  left  untouched,  thei«  arosa  a  new  and 
complex  BjBtem  of  Tederal  courta.  The  Conalitutioii  drew  tha 
outlines  of  the  r^atenL  Congress  perfected  it  by  statutes ;  and 
aa  the  details  rest  upon  these  statut^  Congress  retaini  the  power 
of  altering  them.  Few  American  institutions  are  better  worth 
■tudjing  than  this  intricate  judicini  machinery  :  few  deserre  more 
-admiration  for  the  smoothness  of  their  working :  few  have  more 
contributed  to  the  peace  and  well-being  of  Uie  counti7. 

The  Federal  courts  fall  into  three  classes  : — 

The  Supreme  court,  which  sito  at  Washington. 

The  Circuit  courte. 

The  District  courts. 

The  Supreme  court  is  directly  created  by  Art.  iii  {  1  of  the 
Constitution,  but  with  no  provision  as  to  the  number  of  its 
judges.  Originally  there  were  six ;  at  present  there  are  nine, 
a  chief  justice,  with  a  salary  of  310,000  (£2100),  and  eight 
associate  justices  (salary  $10,000).  The  justices  are  nominated 
by  the  President  and  confirmed  by  the  Senate.  They  hold  offico 
during  good  behaviour,  i.&  they  are  removable  only  by  impeach- 
ment. They  have  thus  a  tenure  even  more  secure  than  that  of 
English  judges,  for  the  latter  may  be  removed  by  the  Crown  on 
an  address  from  both  Houses  of  Parliament^  Moreover,  the 
English  statutes  secure  the  permanence  only  of  the  judges  of  the 
Supreme  court  of  judicature,  not  also  of  judges  of  county  or 
other  local  courts,  while  the  provisions  of  the  American  Constitu- 
tion are  held  to  apply  to  the  inferior  as  well  as  the  superior 
Federal  judges.  The  Fathers  of  the  Constitution  were  extremely 
anxiou«  to  secure  the  independence  of  their  judiciary,  regiuding 
it  as  a  bulwark  both  for  the  people  and  for  the  States  against 
aggressions  of  either  Congress  or  the  Fresident.*  They  affirmed 
the  life  tenure  by  an  unanimous  vot«  in  the  Convention  of  1767, 
because  they  deemed  the  risk  of  the  continuance  in  office  of  an 
incompetent  judge  a  leu  evil  than  the  subserviency  of  all  judges 

>  13  ud  13  WUlUm  III.,  cup.  I ;  ct  1  O«otg«  Itt,  eip.  23.  Ths  occurlanal 
ntiaUiicg  of  tlia  pu-Uiment  of  Full,  i|boM  m«mb«n  h*ld  offiiM  fiir  Ufa,  to  Ot» 
rrauch  CcovD  101,7  probably  Iutb  oonfiniud  tb<  CoDTastion  of  1787  io  lu  ittHcb- 
mmt  to  thb  BugUih  piindple. 

■  Sat  Hamilton  Id  ftdtratiil,  Va.  IxirilL  :  "Th*  lUndard  ot  Rood  bahtTisai 
tor  tlie  coDtlmuDM  In  oIBca  of  tba  JndlcUl  migiitncj  Is  carUitJx  ena  of  tha 
moat  *>luibla  of  lit  modani  inprcTeroeiiti  in  ths  prictica  of  goieniiiiant.  In  t 
manuobf  it  la  an  aioallant  barriar  to  tba  daapotlim  of  Ilia  piinea;  In  a  rapnbUe 
It  is  >  no  Ian  gieallant  burlar  to  tba  enuosebmtnti  sod  oppreMioni  at  tba  Icsia- 
UtlTS  bodf." 
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to  tlie  legielature,  which  might  flow  from  a  tenme  dependent  on 
legislative  wilL  The  reault  has  justified  their  expectations.  The 
judges  hara  shown  themselves  independent  of  Gongreaa  and  of 
partj,  yet  the  aecuritj  of  thdr  position  has  rarely  traipted  them 
to  breaches  of  judicial  dnty.  Wpeachment  has  been  four  timed 
resortod  to,  once  only  against  a  justice  of  the  Supreme  court,  anrl 
then  nnsuccesafully.^  Attempts  have  been  made,  heginoing  from 
Jefferson,  who  argaed  that  judges  should  bold  office  for  tenns  of 
four  <a  six  yean  only,  to  alter  the  tenure  of  the  Federal  judges, 
as  that  of  the  State  judges  bus  been  altered  in  most  States  • 
but  Congress  has  always  j-ejected  the  proposed  constitutional 
amendment 

The  Supreme  court  dts  at  Washington  from  October  till  July 
in  every  year.  The  presence  of  six  judges  is  required  to  pro 
nonnce  a  decision,  a  rule  which,  by  preventing  the  (^vision  of  the 
court  into  two  or  more  brancbp^  retards  the  despatch  of  business, 
tliough  it  has  die  advantage  of  securing  a  thorough  consideration 
of  every  case.  The  sittings  are  held  in  the  Capitol,  in  the 
chamber  formerly  occupied  by  the  Senate,  and  tha  justices  weair 
black  gowns,  being  not  merely  the  Only  pnblio  officers,  but  the 
only  noij-eccleeiastical  persons  of  any  kind  whatever  within  the 
bounds  of  the  United  States  who  use  any  official  ,dress.*  Every 
case  is  discussed  by  the  whole  body  twice  over,  once  to  ascertain 
the  opinion  of  the  majority,  which  is  then  directed  to  be  set  forth 
in  a  written  judgment ;  thbn  again  when  that  writton  judgment, 
which  one  of  the  judges  has  prepared,  is  submitted  for  criticisni 
and  adoption  as  the  judgment  of  the  court 

Hie  Circuit  courts  have  been  created  by  Congress  under  a 
power  in  the  Constitution  tb  establish  "inferior  courts."  There 
are  at  present  nine  judicial  circuita,  in  which  courts  are  held 
aimuaHy.  For  each  of  tJiese  there  has  been  appointed  a  Circuit 
judge  (salary  $6000),  and  to  each  there  ia  also  allotted  one  of 
the  jufiticee  of  the  Supreme  court  The  Circuit  court  may  be 
held  either  by  the  Circuit  judge  alone,  or  by  the  Supreme  court 
Circuit  justice  alone,  or  by  both  together,  or  by  silver  sitting 
along  with  the  District  judge  (hereafter  mentioned)  of  the  dis- 

^  TUivuSunnalCbuaot  lUrylwd  tn  lSOt<'t>.  Hw  oUue  thm  dmm  «b«  ol 
dlltrkt  Vtdanl  JndgC*.  Two  wan  oanTiattd  (on*  of  Tiolnoait  mppanutlf  dna  la 
tnMnltr,  Um  aihgr  of  rabalUon},  Um  tUid  vu  Kqnlttrd. 

'  Bkt*  tlut  of  Uto  jun  la  on*  n  two  luilTanltleB  Ihr  pnnilsiit  uid  inn- 
iMon  bav*  UkeB  to  w««lng  icadaeile  gowu  on  gnat  nnn— irnii^  nieh  u  tlk» 
UwDal  Commcneemuit,  ud  thit  gowiu  an  worn  bj  lbs  judgui  of  liia  Haw  Twk 
Cout  of  Appeftla. 
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tiiict  therein  the  pai-ticukr  circuit  court  is  held  An  appeal  lici 
from  the  Circuit  court  to  the  Supreme  court,  except  in  certain 
cases  where  the  amount  in  dispute  is  smAtL 

The  District  courts  are  the  thii-d  and  lowest  clnss  of  Federal 
tribunals.  They  are  at  present  SitySve  in  nunil>er,  mid  their 
judges  receive  salaries  of  from  33500  to  S5000  (£700  to  £1000) 
per  annum.  The  Constitution  docs  not  expressly  state  whether 
they  and  the  Circuit  judges  are  to  be  appointed  by  the  President 
and  Senate  like  the  members  of  the  Supreme  00111! ;  but  it  has 
always  been  assumed  that  such  was  its  intention,  and  the 
appointments  are  so  made  accordingly. 

For  the  purpose  of  dealing  with  tJie  clnims  of  private  persons 
against  the  Federal  goremment  there  has  been  established  in 
Wskhington  a  special  tribunal  called  the  Court  of  Claims,  witli 
fiy^  justices  (salary  $4900),  from  which  an  appeal  lies  direct  to 
the  Supreme  court 

The  jurisdiction  of  the  Fedei-al  courts  extenos  to  the  follow- 
ing classes  of  cases,  on  each  of  which  I  say  no  more  than  what 
seems  absolutely  necessary  to  explain  their  nature.'  All  other 
coses  have  been  left  to  the  State  courts,  from  which  there  does 
not  lie  (save  wt  hereinafter  specified)  any  aopenl  to  the  Federal 
courts, 

1.  "Cases  in  law  ana  equity  arising  under  the  constitution, 
the  laws  of  Uio  United  States  and  treaties  made  under  their 
authority." 

Li  order  to  enforce  the  supreiniicy  of  the  n.-ition.-il  Coustitution 
.nnd  laws  over  all  State  lawJi,  it  was  necessary  to  place  the 
former  under  the  guardianship  of  the  national  judiciary.  This 
provision  accordingly  brings  before  a  Federal  court  every  cause 
in  which  either  party  to  a  suit  relies  upon  any  Federal  enact, 
ment.  It  entitles  a  plaintiff  wfao  bases  his  case  on  a  Fedora! 
statute  to  bring  his  action  in  a  Federal  court :  it  entitles  a 
defendant  who  rests  his  defence  on  a  Federal  enactment  to  have 
Uie  action,  if  originally  brought  in  a  State  court,  removed  to  a 

'  "  All  ths  ennmgntei)  cnici  of  Ftcleni  rogniuiics  ire  tliou  wLlch  toneh  tlit 
ti^y,  p«ace,  t.ad  wTaisisatr  at  lbs  natlen,  er  which  imaiiaiB  thut  State  atUoh. 
neDU,  State  pnjftdlcei,  Stita  jpaloasiei,  aod  State  lutertiti  mii-ht  aometlmn 
obatrnct  or  control  tho  wgnlar  a<im[iil»tralion  of  jurtlce.  The  aiiiiollfite  power 
Id  all  thete  caiea  li  tonn^Ied  on  the  cleaieit  priiiclplsa  of  poUej  end  wtolom,  auil 
(•  uaceaaary  in  order  to  ytt'trvt  unlforniity  of  JbcIbIou  upon  all  lulijucta  within 
the  purview  at  tlu  ConitilutiotL " — Kent'a  Commmlaritt  (IlDliiiea'  eilitionX  ToL 
L  11.320. 
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Federal  court^  But,  of  course,  if  the  action  has  originally  been 
brought  in  a  Stat«  court,  thero  ia  no  reason  for  removing  it 
onleas  the  authority  of  the  Federal  enactment  can'  be  Buppoaed 
to  be  questioned.  Accordingly,  the  rule  laid  down  by  the 
Judiciary  Act  (1789)  provides  "for  the  removal  to  the  aupreme 
court  of  the  United  States  of  tlie  final  judgment  or  decree  in  any 
suit,  rendered  in  the  highest  court  of  law  or  equity  of  a  State 
in  which  a  decision  could  be  had,  in  which  is  drawn  in  question 
the  validity  of  a  treaty  or  statute  of,  or  authority  exerciaed 
under,  the  United  States,  and  the  decision  is  against  their 
validity  ;  or  where  is  drawn  in  question  the  validity  o!  a  statute 
of,  or  an  authority  exercised  under,  any  State,  on  the  ground  of 
tlieir  being  repugnant  to  the  Constitution,  treaties,  or  laws  of  the 
United  States,  and  the  decision  is  in  favour  of  their  validity ;  or 
where  any  title,  right,  privilege,  or  immunity  is  claimed  under  the 
Constitution,  or  any  treaty  or  statute  or  a  commission  held  of 
authority  exercised  under  the  United  States,  and  the  decision  is 
against  the  title,  right,  privilege,  or  immunity  specially  set  up  or 
claimed  by  either  party  under  such  Cotutitution,  treaty,  statute, 
commission,  or  authority.  But  to  authorize  the  removal  under 
that  act,  it  must  appear  by  the  record,  either  expressly  or  by 
dear  and  necessary  intendment,  that  soma  one  of  the  enumerated 
questions  did  arise  in  the  State  court,  and  was  there  passed  upon. 
It  is  not  sufficient  that  it  might  have  ariaen  or  been  applicable. 
And  if  the  decision  of  the  State  court  is  in  favour  of  the  rights 
title,  privilege,  or  exemption  so  claimed,  the  Judiciary  Act  does 
not  authorize  such  removal,  neither  does  it  where  like  validity 
of  the  State  law  is  drawn  in  question,  and  the  decision  of  the 
Stst«  court  is  against  its  validity."  * 

The  rule  seema  intricate,  but  the  motive  for  it  and  the  wak- 
ing of  it  are  plain.  Where  in  any  legal  proceeding  a  Federal 
enactment  has  to  btf  (xinetnied  or  applied  by  a  State  court,  if  the 
latter  euppcrte  the  Federal  enactment,  Le.  considers  it  to  govern 
the  case,  and  applies  it  accordingly,  the  supremacy  of  Federal 
law  is  thereby  recognized  and  admitted.  There  is  tJierefore  no 
reason  for  removing  the  case  to  a  Federal  tnbunal.     Such  a 

■  Tbs  ramonl  may  1h  bafor*  at  ifter  ^Ddgnwnt  gtveni  and  la  tha  Utiar  aToit, 
bj  *mr  at  appul  or  bj  Tilt  at  btdt. 

*  CodIoT,  Coiutilutionai  Limilafiont,  p.  16.  For  daUIli  raginliiig  tbt  nmonl 
oT  niJU,  uid  th*  nafftoUoui  vtiait  tl>«  unonnt  Id  dlaputa  ti  ■mill,  •«  Coolar, 
PHndsU*  id  CmMtitutioual  Laia,  p.  123  ■«  ;  and  aaa  alu  di*  Act  of  Sd  Hanii 
1887. 
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tribonal  could  do  no  more  to  Tindicate  Federal  aathority  than 
tjie  State  court  hu  already  don&  Bui  if  the  decision  of  the 
State  oourt  hu  been  against  tJie  applicabilit;  of  the  Federal  law, 
it  is  only  fair  that  the  party  vho  suffers  by  the  decision  should 
be  entitled  to  Federal  determination  of  the  pointy  and  he  haa  acoord- 
ingly  an  absolute  right  to  carry  it  before  the  Supreme  court 

The  principle  of  this  rule  is  applied  even  to  ezecutiTe  acts  of 
the  Federal  authorities.  I^  for  instance,  a  person  has  been 
arrested  by  a  Federal  officer,  a  State  court  has  no  juriadictioD  to 
release  him  on  a  trrit  of  habeas  corjnts,  or  othervise  to  inquire 
into  the  lawfulness  of  his  detention  by  Federal  authority,  be- 
cause, as  was  said  by  Chief-Justiee  Taney,  "The  powers  of  the 
general  government  and  of  the  State,  although  both  exist  and 
are  exercised  within  thie  same  teiritorial  limit^  are  yet  separate 
and  distinct  sovereignties,  acting  separately  and  independently  of 
each  other,  within  their  respective  spheres.  And  the  sphere  of 
. action  appropriated  to  the  United  States  ia  aa  far  beyond  the 
reach  of  tJie  judicial  process  issued  by  a  £tate  court  aa  if  the  line 
of  division  was  traced  by  landmarks  and  monuments  visible  to 
the  eye."  ^ 

S.  "  Cases  affecting  ambassadors,  ot^er  public  ministers,  and 
consuls." 

As  these  persona  have  an  intemadonal  character,  it  would  be 
ini{»opOT  to  allow  them  to  be  dealt  with  by  a  State  court  which 
has  nothing  to  do  with  the  national  government^  and  for  whose 
learning  and  respectability  there  may  exist  no  such  securities  as 
those  that  suiTouad  the  Federal  courts. 

S.  "  Cases  of  admiralty  and  maritime  jurisdiction." 

These  are  deemed  to  include  not  only  prize  cases  but  all 
maritime  contract^  and  all  tzansactions  relating  to  navigation,  as 
well  on  the  navigable  lakes  and  rivers  of  the  United  States  as  on 
tbe  high  seas. 

i.  "Controversies  to  which  the  United  States  shall  be  a 
larty." 

This  provision  Is  obviously  needed  to  protect  the  United  States 
from  being  obliged  to  sue  or  be  sued  in  a  State  court,  to  whose 
decision  the  national  government  could  not  be  expected  to  submit. 
^Vhen  a  pecuniary  claim  is  sought  to  be  established  a^nst  the 
Federal  government,  the  proper  tribunal  is  the  Court  of  Ctaima 
>  AUoMH  t.  Baalk,  Si  How.  £16. 
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6.  "  CoutaroTersiee  batveen  two  or  more  States,  betVLeo  k 
State  and  dtiEena  of  ftnotber  State,  between  citizens  of  diffei-eul 
States,  between  citueoB  of  the  eame  State  claiming  lands  nnder 
grants  of  different  States,  and  between  a  State,  or  the  citizens 
thereof,  and  foreign  StAte^  dtdzens,  or  subiects." 

In  all  these  cases  a  St&to  court  is  likely  to  be,  or  at  any  rate 
to  seem,  a  partio}  tribunal,  and  it  ifi  therefore  desirable  to  vest 
the  jurisdiction  in  judges  equally  unconnected  with  the  plaintiff 
and  the  defendant  By  securing  recourse  to  an  unbiassed  and 
competent  tribunal,  tbe  citizens  of  every  State  obtain  better  com- 
mercial facilities  than  t^ey  could  othei-nise  count  upon,  foF  their 
credit  will  stand  higher  with  persons  belonging  to  other  Spates  if 
the  latter  Imow  that  their  leg^  rights  are  under  the  protection, 
not  of  local  and  possiUy  prejudiced  judges,  but  of  magistrates 
named  by  the  national  goremment,  and  unamenable  to  local 
influences.' 

One  important  part  of  tbe  jurisdiction  here  conveyed  has 
been  subsequently  withdrawn  from  the  Federal  judicature. 
When  the  Constitution  was  submitted  to  the  people,  a  principal 
objection  urged  against  it  was  that  it  exposed  a  State,  although 
a  sovereign  commonwealth,  to  be  sued  by  the  individual  citizens 
of  some  other  State.  That  one  SUte  should  sue  another  was 
perhape  necessary,  for  what  other  way  could  be  discovered  of 
terminating  dispntes  I  But  the  power  as  well  as  the  dignity  of 
a  State  would  be  gone  if  it  ooold  be  dn^ged  into  court  by  a 
private  plaintiff.  Hamilton  (writing  in  ths  Federalisf)  met  die 
objection  by  arguing  that  the  jurisdiction-giving  clause  of  the 
Oonstdbltion  ought  not  to  be  so  construed,  but  must  be  redd  a^ 
being  subject  to'  the  general  doctrine  that  a  sovereign  body 
cannot  be  sued  by  an  individual  without  its  own  consent^  a  doc- 
trine not  to  be  excluded  by  mere  implication  but  only  by  express 
words.'  However,  in  1793  the  Supreme  court,  in  the  famous 
case  of  Chishohn  v.  The  StaU  of  Georgia,'  construed  the  Constitu- 
tion in  the  very  sense  which  Hamilton  had  denied,  holding  that 

'  Tban  m  comitrifl*  to  Europa  witli  vhicli  Rnglirt  nurchanti  *n  nnwilliag 
to  do  bnilDtn  becaiua  tba;  can  uldom  obtila  Joatloe  from  ths  coarta  agalatt  ■ 
■■tlTa.  Looal  fedbig  vu,  of  coune,  msch  atrougBr  in  th*  AmBricaof  1787  thna 
It  ia  now.  Sngjiihmau  vho  hid  claims  igiinrt  Anaricui  oltiwii  tilltd  to 
obtain  tbeir  anforoemciLt  from  1783  tfU  tbs  fsdsn!  wnirta  vert  ntablialied  in 
178S. 

*  FedtnUtt,  So.  Imi.  The  tuna  t1«v  wm  cootempoiaiiMnulj  muDbalnad  bj 
John  hUnhall  (iift«r«uil«  Chlsf-JuttiM)  to  ths  Virginia  CmiTnitlon  of  17S8. 

*  s  i><aL  us. 
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Kx  Mtdon  did  lie  againatGeOi^at  the  Buitof  a  private  pLuntiff: 
and  whan  Georgia  protested  and  refnwd  to  appear,  tiie  conrt 
proceeded  (in  1794)  to  gira  judgment  against  her  by  default  in 
COM  she  ahould  not  appear  and  plead  beforb  a  day  fixed.  .  Her 
cries  of  rage  filled  the  Union,  and  iHOUght  o^er  States  to  her 
help.  An  amendment  (the  eleventh)  to  Lie  ConatitutioD  was 
paeaed  tlii»ugh  Congress  and  duly  accepted  by  the  requisite 
majority  of  the  Slates,  which  declares  that  "  the  judicial  power  of 
the  United  States  shall  not  be  construed  to  extend  to  any  suit  com- 
menced or  prosecuted  against  one  of  the  United  States  by  citisens 
of  another  State  or  by  citizens  or  subjects  of  any  foreign  state." ' 
Under  the  protection  of  this  amendment,  several  have  with 
impunity  repudiated  their  debts.^ 

The  jurisdiction  of  the  Supreme  court  is  original  in  cases 
affecting  ambassadors,  and  wherever  a  St&to  is  a  party ;  in  other 
cases  it  is  appellate ;  that  is,  cases  may  be  brought  to  it  from 
the  inferior  Federal  courts  and  (under  the  circumstances  befors 
mentioned)  from  State  courta.  The  jurisdiction  is  in  soma 
matters  exdosive,  in  others  concurrent  with  that  of  the  State 
couris.  Upon  these  subjects  there  have  arisen  many  difficult 
and  intricate  questions,  which  I  must  pass  by,  because  they  would 
be  unintelligible  without  long  explanatjons.*  One  poin^  however, 
may  be  noted.  The  State  courta  cannot  be  invested  by  Congress 
with  any  jurisdiction,  for  Congress  has  no  authority  over  them, 
and  is  not  permitted  by  the  Constitution  to  delegate  any  judicial 
powers  to  them.  Hence  the  jurisdiction  of  a  State  court, 
wherever  it  is  concurrent  with  that  of  Federal  judges,  is  a 
jurisdiction  which  the  court  possesses  of  its  own  rights  inde- 
pendent of  the  Constitution.  And  in  some  inHtances  where 
congressional  stetutes  have  purported  to  impose  duties  on  State 
courts,  the  latter  have  refused  to  accept  and  discharge  them. 

'  It  lua  b«ni  held  thmt  tba  Hnsadmsnt  apptiti  00I7  whsii  «  BUtc  i>  >  p*rt7  to 
Uw  ncord,  and  thsrefon  ion  not  ippl;  to  thi  cut  of  a  Stata  holding  iluina  in  a 
eoiTioTatioii.     KaiUier  doM  It  apply  to  appaali  and  writ*  of  atror. 

■  Quite  rscsntlf  (February  1,  1686),  ■  j^wtslan  liu  Iwen  pranoaucsd  raqniriuff 
tha  Btati  or  YirglulB  to  accept  in  payment  nf  toiai  conponi  in  tcrma  miida  by  her 
Uw  »  receinble,  and  attached  to  bond*  wUch  ibe  had  lepudiated.  The  ainnun- 
ttaDCM  of  thli  case  an  very  intricate,  bnt  the  abora  ii  the  broad  remit.  Hm  dedaioiL 
vaa  proDouncfd  by  flra  jnsticea  agatiut  four,  the  minority  holding  tliat  tli» 
Eleraith  Amandment  mnit  be  taken  to  gavant  the  caae. 

■  Hie  lawyer  «lio  Ii  onriooa  in  each  nutten  may  oa  refamd  to  Story'* 
ConnwHtaria  «»  0i4  CoiutituUon  (4tli  edition  by  Judge  Cooley),  chapter  zmilL, 
aod  to  tha  jndgmanta  of  Chief-Jiutica  Harahall  in  the  ceaet  of  Martim  t.  Buniti 
(1  Wheat.  SOI)  and  Calltni  v.  Vinrinia  (S  Wheat.  100). 
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The  criminal  jurisdiction  of  the  Fodend  courta,  which  ezt«Dd8 
to  tli  offences  agajnat  Federal  law,  is  purely  statutory.  "  The 
United'  States  as  such  can  have  no  common  law.  It  derivea  its 
powers  from  the  grant  of  the  people  made  by  the  Constitution, 
and  they  are  all  to  be  found  in  the  written  law,  and  not  else- 
wjiere,"  ^ 

The  procedure  of  the  Federal  courts  is  prescribed  by  Congreso, 
subject  to  some  few  rules  contained  in  the  Constitution,  such  as 
those  which  preserve  the  right  of  trial  by  jury  in  criminal  cases' 
and  soiU  at  common  law.*  As  "  cases  in  law  and  equity  "  are 
mentioned,  it  is  held  that  Congress  could  not  accomplish  such  a 
fnnoD  of  law  and  equity  as  has  been  effected  in  several  States  of 
the  Union,  and  was  recently  effected  in  England,*  but  must 
maintain  these  methods  of  procedure  as  distinct^  though  ad- 
ministered by  the  same  judges. 

The  law  applied  in  the  Federal  courts  is  of  course  first  and 
foremost  that  enacted  by  the  Federal  legislature,  which,  when  it 
is  applicable,  prevails  against  any  State  law.  But  very  often,  as 
for  instance  in  suits  between  citinens  of  different  States,  Federal 
law  does  not,  or  doea  only  in  a  secondary  way,  come  in  question. 
In  such  instances  the  first  thing  is  to  determine  what  law  it  is 
that  ought  to  govern  the  case,  each  State  having  a  law  of  its 
own ;  and  when  this  has  been  ascertained,  it  is  applied  to  tlie 
facta,  just  as  an  English  court  would  apply  French  or  Scotch  law 
in  pronouncing  on  the  validity  of  a  marriage  contracted  in  Francs 
or  Scotland.  In  administering  the  bw  of  any  State  (including 
its  'constitution,  its  statutes,  and  its  common  law,  which  in 
Louisiana  is  the  civil  law  in  its  French  form)  the  Federal  courts 
ought  to  follow  the  decisions  of  the  State  courts,  treating  those 
decisions  as  the  highest  authority  on  the  law  of  the  particular 
State.  This  doctrine  is  so  fully  applied  that  the  Supreme  court 
has  even  over-ruled  its  own  previous  determinations  on  a  point  of 
State  law  in  order  to  bring  itself  into  agreement  with  the  view  of 
the  highest  court  of  the  particular  State.  Needless  to  say,  the 
State  courts  follow  the  decisions  of  the  Federal  courts  upon 
questions  of  FedenJ  law  ^ 

>  Cooler.  PrindpUt,  p.  131.  *  Art  Ui.  g  2. 

*  AnwndisSDt  tIL  g  1.  *  Bf  tha  Jadlcitnn  Act,  187S. 

•  "Tbo  Jadloial  dcpmrtmaDt  ot  ^varjr  gaTammtDt  b  th«  ippropriat*  o^ui  for 
eoDitraing  th«  legiilatlTe  acta  ot  that  goranunant.  ...  On  thii  principla  tb* 
coutinctioD  glvan  b]r  thia  (ths  tapmiM)  court  to  th*  CoDititutlon  and  lava  ot  tha 
United  8tit<B  ii  ncalTed  by  ill  ai  tlia  tma  coiutrucUDD  ;   Mid  on  tba  tune 
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Fot  the  execQtion  of  it4  powen  each  Federal  court  hu 
attached  to  it  an  officer  called  the  TTnited  St&tea  marahal,  tot- 
reaponding  to  the  sheriff  in  the  State  goTemments,  whoeb  duty 
it  is  to  cany  out  ita  write,  judgmeata,  a&d  orders  by  aireatuig 
prisoners,  levying  execution,  putting  persons  in  possession,  and 
so  forth.  He  is  entitled,  if  resisted,  to  call  on  all  good  citizeiH 
for  help ;  if  they  will  not  or  cannot  render  i^  he  must  refer  to 
Washington  and  obtain  the  aid  of  Federal  troops.  There  exists 
also  in  every  judiciary  district  a  Federal  public  prosecutor,  called 
the  United  States  district  attorney,  who  -  institutes  proceedingi 
against  persons  tmnsgressing  Federal  laws  or  evading  the 
discbarge  of  obligations  to  the  Federal  treasury.  Both  seta  of 
ofGoials  are  under  the  direction  of  Uie  attorney-general,  as  head 
of  the  department  of  jnstice.  They  constitute  a  net-work  of 
Federal  authorities  covering  the  whole  territory  of  the  Union, 
and  independent  of  the  officers  of  the  State  courts  and  of  Hit 
public  prosecutors  who  represent  the  State  goTemmento.  Where 
a  State  maintains  a  gaol  for  tlie  reception  of  Federal  prisoners, 
iiie  U.S  marshal  delivers  his  prisoners  to  the  State  gaoler;  where 
this  provision  is  wanting,  he  must  himself  arrange  for  their  custody. 

The  French  or  English  reader  may  ask  how  it  is  possible  to 
work  a  system  so  extremely  complex,  under  which  every  yard  of 
ground  in  the  Union  is  covered  by  two  jurisdiction^  witli  two 
seta  of  judges  and  two  seU  of  officers,  responsible  to  difTerent 
superiors,  their  spheres  of  action  divided  only  by  an  ideal  line, 
and  their  action  liable  in  practice  to  clash.  The  answer  is  that 
the  system  does  work,  and  now,  after  a  hundred  years  of  ex- 
perience, works  smoothly.  It  is  more  coatiy  tiian  the  ampler 
systems  of  IVance,  Prussia,  or  England,  though,  owing  to  the 
small  salaries  paid,  the  expense  falls  rather  on  litigants  than  on, 
the  public  treasury.  But  it  leads  to  few  contlicte  or  heart-' 
burnings,  because  the  key  to  all  difficulties  is  found  in  the 
principle  that  wherever  Federal  law  is  applicable  Federal  law 
must  prevail,  and  that  every  suitor  who  contends  tbat  Federal 
law  is  applicable  is  entitled  to  have  the  point  determined  by  a 
Federal  court.  The  acumen  of  the  lawyers  and  judges,  the 
wealth  of  accumulated  precedents,  make  the  solution  of  these  - 
questions  of  applicability  and  jurisdiction  easier  than  a  European 
{BlnclpU  tbi  ooutracUoD  giTen  by  tlii  court*  of  th«.*uioiu  Stitai  to  tb*  Ic^t- 
latiTO  aeti  of  thow  Stita  il  nc«iv«d  h  tme,  nnlen  tliiy  com*  In  coufliet  witli 
th*  Coutltntloii,  Un,  or  tmtiM  of  ths  Cnllol  SUtM."— Uanlull,  C.-J.,  ia 
ElmtnJor/  i.  raglor,  10  Wheat  109. 
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practitioner  can  realise  ;  while  the  lav-abiding  habits  of  the  people 
and  their  sense  that  the  supremacy  of  Federal  law  and  jnris- 
diction  works  to  the  common  benefit  of  the  whole  people  secure 
general  obedience  to  Federal  judgments.  The  enforcement  of  the 
law,  especially  the  criminal  law,  in  some  parts  of  America  leaves 
much  to  be  desired ;  but  the  difficulties  which  arise  are  now 
dne  not  to  conflicts  between  State  and  Federal  pretensions  but  to 
other  tendencies  equally  hostile  to  both  authorities. 

A  word  in  conclusion  as  to  the  separation  of  the  judicial  from 
the  other  two  deportments,  a  point  on  which  the  framers  of  the 
Constitution  laid  great  Mress.  The  functions  of  the  legislature 
are  more  easily  distinguished  from  those  of  the  judiciary  than 
from  those  of  the  executiva  The  legislature  makes  the-law,  the 
judiciary  applies  it  to  particular  cases  by  inrestigating  the  facte 
and,  when  these  have  been  ascertained,  by  declaring  what  rule  of 
law  governs  them.  Neyertbelesa  there  are  certain'  points  in 
which  the  functions  of  the  two  departments  touch,  certain  ground 
which  is  debatable  between  the  judiciary  on  the  one  hand  and 
the  legislature  on  the  other.  In  most  countries  the  courts 
hare  grown  rut  of  the  legislature ;  or  rather,  the  sovereign  body, 
which,  like  Parliament^  was  originally  both  a  law  court  and  a 
legislature,  has  delivered  over  most  of  its  judicial  duties  to  other 
persons,  while  retaining  some  few  to  be  still  exercised  by  itsell 

In  most  points  America  has  followed  the  principles  and 
practice  of  England.  Like  England,  she  creates  no  separate 
administrative  tribunals  such  as  exist  in  the  states  of  the  European 
continent)  but  allows  officials  to  be  sued  in  or  indicted  before  the 
ordinary  courts.  Like  England,  she  has  given  the  judges  (ue. 
the  Federal  judges)  a  position  secured  against  tlie  caprice  of  the 
legislature  or  executive.  Like  England,  she  recognizee  judicial 
decisions  as  law  until  some  statute  has  set  them  aside.*  In  one 
respect  she  has  improved  on  England — viz.  in  forbidding  the 
legislature  to  exercise  the  powers  of  a  criminal  court,  by  passing 
acts  of  attainder  or  of  pains  and  penalties,  measures  still  legal, 
though  virtually  obsolete,  in  England.'  In  others,  she  stands 
behind  England.  England  has  practically  ceased  to  use  one 
branch  of  her  Parliament  as  a  court  for  the  trial  of  impeachments, 

■  Auamlng  th«  tUtut*  to  be  one  witbia  Iba  conipettoca  of  tlia  UgliUlDn 
Tliloh  bu  paj»d  It. 

*  Neitbar  Boaia  of  Congrau  un  pniilih  i  wltDen  for  coiitempt,  after  U« 
biMoB  of  tbe  Britlib  FnlUmuit  ISilboum  r.  TJuminen,  103  U.B.  p,  ItSV 
3m  noU  tc  Cbaplei  XXXIII.  jntt. 
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America  etill  occasionally  tltrom  upon  one  House  of  Congresa 
thia  function ;  irliich  though  it  is  Ul  auited  to  an  ordinary  court 
of  justice,  is  scarcely  better  discharged  by  a  political  assembly. 
England  has  remitted  to  the  courts  of  law  the  trial  of  disputed 
parliamentary  elections ;  America  still  reserves  these  for  com- 
mittees  of  Congress.  Special  and  local  bills  which  vest  in 
private  hands  certain  rights  of  the  State,  such  as  public  franchises, 
or  the  power  of  taking  private  property  against  the  owner's  will, 
are,  thot^b  in  form  exercises  of  legislative  power,  really  fitter  to 
be  ezamiaed  and  settled  by  judicial  methods  than  by  the  loose 
opinion,  the  private  motives,  the  lobbying  whicB  determine 
legislative  decisions  where  the  control  of  public  opinion  ia 
insufficiently  provided  for.  England  accordingly,  though  she 
refers  auch  bills  to  committees'  of  Parliament,  directs  these  com- 
mittees to  apply  a  quasi-judicial  procedure,  and  to  decide  accord- 
ing to  the  Evidence  tendered.  America  takes  no  auch  securities, 
but  handles  these  bills  like  any  others.  Here  therefore  we  see 
three  pieces  of  ground  debatable  between  the  legislature  and  the 
judiciary.  AU  of  them  originally  belonged  to  the  legislature. 
All  in  America  still  belong  to  it^  England,  however,  has 
abandoned  the  first,  has  delivered  over  the  second  to  the  judges, 
and  treats  the  third  as  matter  to  be  dealt  with  by  judicial 
rather  than  legislative  methods.  Such  points  of  difierence  are 
worth  noting,  because  the  impression  has  prevailed  in  Europe 
that  America  is  the  country  in  wbieh  ^e  province  of  the 
judiciary  has  been  most  widely  extended. 
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TlIK   CODSTS    AND   TUB   CONSTITUTION 

No  feature  in  the  goTemment  of  the  United  States  has  awakened 
so  much  curioeit]r  in  the  European  mind,  caused  so  much  discus- 
sion, received  so  much  admiration,  and  been  more  frequently 
misunderstood,  than  Uie  duties  assigned  to  the  Supreme  Court 
and  the  functions  which  it  discharges  in  guarding  the  ark  of  the 
Constitution.  Yet  there  is  really  no  mystery  about  the  matter. 
It  is  not  a  norel  device.  It  is  not  a  complicated  device.  It  ia 
tJlie  simplest  thing  in  the  world  if  approached  from  the  right  side.' 

In  England  and  many  other  modem  States  there  is  no  differ- 
ence in  authority  between  one  statute  and  another.  All  are 
made  by  the  legislature :  all  can  be  changed  by  the  legislature. 
What  are  called  in  England  constitutional  Btatutes,  Buch  as  Magna 
Charta,  the  BiU  of  Rights,  the  Act  of  Settlement,  the  Acts  of 
Union  yrith  Scotland  and  Ireland,  are  merely  ordinary  laws, 
which  could  be  repealed  by  Parliament  at  any  moment  in  exactly 
the  same  way  as  it  can  repeal  a  highway  act  or  lower  the  duty 
on  tobacco.  The  habit  has  grown  up  of  talking  of  the  British 
Constitution  as  if  it  were  a  fixed  and  definite  thing.  But  there 
is  in  England  no  such  thing  as  a  Constitution  apart  from  the  rest 
of  the  law :  there  is  merely  a  moss  of  law,  consisting  partly  of 
statutes  and  pajrtly  of  decided  cases  and  accepted  usages,  in  con- 
formity with  which  the  government  of  the  country  is  canied  on 
from  day  to  day,  but  which  is  being  constantly  modified  hy  fresh 
statutes  and  cases.  The  same  thing  existed  in  ancient  Rome, 
and  everywhere  in  Europe  a  century  ago.  It  is,  so  to  speak,  the 
"natural,"  and  used  to  be  the  nomial,  condition  of  things  in  all 
countries,  free  or  despotic 

The  condition  of  America  is  wholly  different.  There  the 
Dame  Constitution  designates  a  particular  instrument  adopted  in 
1788,  unended  in  some  points  since,  which  is  the  foundation  of 
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the  nation&l  goremment  This  Constitutioa  was  ratified  and 
made  binding  not  by  Congresa,  but  by  the  people  acting  through 
convendona  uumbled  in  the  thirteen  States  which  then  com- 
posed t^e  Confederation.  It  created  a  l^;islature  of  two  houses  ; 
but  that  legislature,  which  we  call  Congress,  has  no  power  to 
alter  it  in  the  unallest  parUcular.  That  which  the  people  have 
enacted,  Uie  people  only  can  alter  or  repeal 

Here  therefore  we  observe  two  capital  differences  between 
England  and  the  United  Slates.  The  former  has  left  the  out- 
lines as  well  as  the  details  of  her  syitem  of  government  to  be 
gathered  from  a  multitude  of  statutes  and  cases.  The  latter  haa> 
drawn  them  out  in  one  comprehensiTe  fundamental  enactmenL 
The  former  has  placed  these  so-called  constitutional  laws  at  the 
mercy  of  her  legislature,  which  can  abolish  when  it  pleases  any 
institution  of  the  country,  the  Crown,  the  House  of  Lords,  the 
Established  Church,  the  House  of  Commons,  Parliament  itself.* 
The  latter  has  placed  her  Constitution  altogether  out  of  the 
reach  of  Congress,  providing  a  method  of  amendment  whose 
difficulty  is  shown  by  the  fact  that  it  has  been  very  sparingly  used 

In  England  Parliament  is  omnipotent.  In  America  Congress 
is  doubly  restricted.  It  can  make  laws  only  for  certain  purposes 
specified  in  the  Constitution,  and  in  legislating  for  these  purposes 
it  must  not  b-ansgress  any  provision  of  the  Constitution  itsell 
The  stream  cannot  rise  above  its  source. 

Suppose,  however,  diat  Congress  does  so  transgress,  or  does 
overpast  the  specified  purposes.  It  may  do  so  intentionally  .*  it 
is  likely  to  do  so  inadvertently.  What  happens  t  If  the  Con- 
stitution is  to  be  respected,  there  must  be  some  means  of  secur- 
ing it  against  Congress.  If  a  usurpation  of  power  is  attempted, 
how  is  it  to  be  checked!  If  a  mistake  is  committed,  who  sets  it 
right  t 

The  point  may  be  elucidated  by  referring  it  to  a  wider 
category,  familiar  to  lawyers  and  easily  comprehensible  by  lay- 
men, that  of  acts  done  by  an  agent  for  a  principaL     If  a  land- 

'  PMllanunt  of  coi&w  uauoC  reitricl  Iti  own  ponn  by  «ny  p«r«oul»r  Act 
bMtOM  tli»t  Act  mighC  ba  npulsd  In  i  mbieqiitnt  nidaD,  and  lBd«d  uy  lob. 
MqnmiC  Act  lucoDslBtent  nitli  lay  of  <U  provliion)  np«*I«  ijno /acta  that  prcTlnon. 
(For  InitBoc^  tba  Aat  ot  Union  with  ScotUnd  (t  Anna,  a.  11)  dwUnd  cotaiB 
proridoD*  of  tbg  Union,  tor  tfa«  Mtabliihrnsut  of  PmbytarUn  Dtrarch  gOTonuntnl 
in  Sootlsnd,  to  b«  "  lusDtiil  ind  fundamantal  porta  of  the  Union,"  but  Mma  of 
thou  proTiiloDi  ha*<  bcon  alCertd  by  (abnquant  atatutu.)  Parllimcst  eonld, 
howBTv,  (ztin^iab  ItMlf  by  Iigiklly  dLtaoIvins  itMlt  laafiog  no  l^al  msuu 
wberaby  k  aubaoqnanC  Fuliuneat  could  b«  rammonod. 
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owner  directs  his  bailiff  to  collect  rents  for  him,  or  to  pay  debU 
dae  to  tradesmsn,  the  bailiff  hu  evidently  no  authority  to  bind 
his  employer  by  any  act  beyond  the  instructions  giren  him,  u, 
for  instance,  by  contracting  to  buy  a  field.  If  a  mannfactnrer 
directs  his  foreman  to  make  rules  for  the  hours  of  work  and 
mqals  in  the  factory,  and  the  foreman  makes  rules  not  only  for 
tlioae  purposes,  but  also  prescribing  what  clothes  the  workmen 
shall  wear  and  what  church  they  ehaD  attend,  the  latter  rules 
have  not  the  force  of  the  employer's  will  behind  them,  and  tlie 
workmen  are  not  to  be  blamed  for  neglecting  them. 

The  same  principle  applies  to  public  agents.  In  erery  country 
it  happens  that  a;cts  are  directed  to  be  done  and  rules  to  be  made 
by  bodies  yhich  are  in  the  position  of  agents,  i.e.  which  have 
received  from  some  superior  authority  a  limited  power  ol  acting 
and  of  rule-making  a  power  to  be  used  only  for  certain  purposes 
or  under  certain  condi^ons.  Wbwe  ibis  power  is  duly  exercised, 
the  act  or  rule  of  the  subordinate  body  has  all  the  force  of  an  act 
done  or  rule  made  by  the  superior  authority,  aud  is  deemed  to 
be  made  by  it.  And  if  the  latter  be  a  law-making  body,  the 
rule  of  the  subordinate  body  is  therefore  also  a  law.  But  if  the 
subordinate  body  attempts  to  transcend  the  power  conunitted  to 
it,  and  makes  rules  for  other  purposes  or  under  other  conditions 
than  those  specified  by  the  superior  authority,  these  rules  are 
not  law,  but  are  null  and  void.  Their  validity  depends  on 
their  being  within  the  scope  of  the  law-making  power  conferred 
by  the  superior  authority,  and  as  they  h&ve  passed  outside  th^t 
scope  they  are  invalid.  They  do  not  justify  any  act  done  under 
them  forbidden  by  the  ordinary  law.  They  ought  not  to  be 
obeyed  or  in  any  way  regarded  by  the  citizens,  because  they  are 
not  law. 

The  same  principle  applies  to  acts  done  by  an  executive  officer 
beypnd  the  scope  of  his  legal  authority.  In  free  countries  an 
individual  citizen  is  justified  in  disobeying  the  orders  of  a  magis- 
tnte  if  he  correctly  thinks  these  orders  to  be  in  excess  of  the 
magistrate's  legal  power,  because  in  that  case  they  are  not  really 
the  orders  of  a  magistrate,  but  of  a  private  person  affecting  to 
act  as  a  magistrate.  In' England,  for  instance,  if  a  secretary  of 
state,  or  a  police  constable,  does  any  act  which  the  dtieen  affected 
by  it  rightly  deems  unwarranted,  the  citizen  may  resist,  by  force 
if  necessary,  relying  on  the  ordinary  courts  of  the  land  to  sustain 
hinL  This  is  a  consequence  of  the  English  doctrine  that  sU 
VOL.  I  R 
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execatiTa  poTor  ia  strictly  limited  hj  the  law,  and  i>  indeed  a 
comer-stone  of  English  liberty.*  It  ia  applied  even  aa  against  the 
dominant  branch  of  the  legislature.  If  Uie  House  of  Commons 
shoold  act  in  ezceu  of  the  power  which  the  law  and  custom  of 
Parliament  has  secured  to  it,  a  private  individual  may  resist  ihe 
officers  of  the  House  and  the  courlx  will  protect  him  by  directing 
him  to  he  acquitted  if  he  is  prosecuted,  or,  if  he  is  plaintiff  in  a 
civil  action,  by  giving  judgment  in  his  favour. 

An  obvious  instance  of  the  way  in  which  rules  or  laws  made 
by  subordinate  bodies  are  treated  is  afforded  by  the  bye-laws 
made  by  an  English  railway  company  or  municipal  corporation 
under  powers  conferred  by  an  Act  of  Parliament.  So  long  aa 
these  bye-laws  are  within  the  scope  of  the  authority  which  the 
Act  of  Parliament  has  given,  they  are  good,  ie,  they  ore  laws, 
just  as  much  as  if  enacted  in  the  Act.  If  they  go  beyond  it, 
they  are  bad,  that  is  to  say,  they  bind  nobody  and  cannot  be 
enforced  If  a  railway  company  which  has  received  power  to 
make  bye-laws  imposing  fines  up  to  tlie  amount  of  forty  shillings, 
makes  a  bye-law  punishing  any  person  who  enters  or  quita  a 
train  in  motion  with  a  fine  of  fifty  shillings  or  a  week's  imprison- 
ment, that  bye-law  is  inv»lid,  that  ie  to  aay,  it  is  not  law  at  all, 
and  no  magistrate  can  either  imprison  or  impose'  a  fine  of  fifty 
shillings  on  a  person  accused  of  contravening  it.  If  a  municipal 
cOTporation  haa  been  by  statute  empowered  to  enter  into  contracta 
for  the  letting  of  lands  veeted  in  it,  and  directed  to  make  bye; 
lawB,  for  the  purpose  of  letting,  which  shall  provida^mong  other 
things,  for  the  advertising  of  all  lands  intended  to  be  let^  and  if 
it  makes  a  bye-law  in  which  no  provision  is  made  for  advertising 
and  under  that  bye-law  contracta  for  the  letting  of  a  piece  of 
land,  the  letting  made  in  pursuance  of  this  bye-Uw  is  void,  and 
conveys  no  title  to  the  purchaser.  All  this  is  obvious  to  a  lay  as 
well  as  to  a  legal  mind ;  and  it  is  no  less  obvious  tht,t  the  qaea- 
tion  of  the  validity  of  the  bye-law,  and  of  what  haa  been  done 
under  it,  is  one  to  be  decided  not  by  the  municip^  corporation 
or  company,  but  by  the  courts  of  justice  of. the  land 

Now,  in  the  United  States  the  position  of  Congress  may  for 

'  8m  m  to  th>  dilerant  doctrlnt  and  pncUc*  o[  tbs  Europein  coatloaat,  tnd 
putlcnlulj  u  tc  th«  *  admlnlaCttttlTS  Uw  "  o(  Fnnce,  ths  liuCnietlv*  TMnuk*  of 
Ut.  Dle*7  In  hij  Lav  <if  On  CMuMiition.  The  vitw  h*  than  Ukw  ot  th*  iel»- 
tloa  of  tha  FcdsmI  Oonitltatiaii  to  Coagnn  ooincidw  in  moit  points  wltb  tiint 
pnMntod  In  th*  praoDt  clupter,  wUcb,  Iwiravor,  «■*  writtan  batota  hli  book 
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this  purpose  be  compared  to  that  of  u  English  monicipal  cor- 
pon^OD  or  railway  companf.  The  Bupreme  law-siEikiQg  pover 
is  the  People,  that  is,  the  qualified  voters,  acting  in  a  preocribed 
waj.  The  people  have  by  their  Bupreme  law,  the  Conatitation, 
given  to  Congresa  a  delegated  and  limited  power  of  legislation. 
Every  statute  passed  under  that  power  confonnably  to  the  Con- 
stitution has  all  the  authority  of  the  Constitution  behind  it 
Any  statute  passed  which  goes  beyond  that  power  is  invalid,  and 
incapable  of  enforcement.  It  is  in  fact  not  a  statute  at  all,  be- 
cause Congress  in  passing  It  was  not  really  a  law-making  body, 
but  a  mere  group  of  private  persons: 

There  is  of  course  this  ^ormous  difference  between  Congress 
and  any  subordinate  law-making  anthority  in  England,  tbat 
Congress  is  supreme  within  its  proper  sphere,  the  people  having 
no  bigher  permanent  organ  to  override  or  repeal  such  statutes 
as  Congress  may  pass  within  that  sphere ;  whereas  in  England 
there  exists  in  Parliament  a  constantly  jn^sent  supervising 
authority,  which  may  at  any  moment  cancel  or  modify  what 
any  subordinate  body  may  have  enacted,  whether  within  or  with- 
out the  scope  of  its  delegated  powers.  This  is  a  momentous 
distinctioD.  But  it  does  not  afTect  the  special  point  which  I 
dedre  to  illustrate,  via.  that  a  statute  passed  by  Congress  beyond 
the  scope  of  its  powers  is  of  no  more  efTect  than  a  bye-law  made 
vUra  vires  by  an  English  municipality.  There  is  no  mystery  so 
far :  there  is  merely  an  application  of  the  ordinary  principles  of 
the  law  of  agency.  But  the  question  remains.  How  and  by 
whom,  in  case  of  dispute,  is  the  validity  or  invalidity  of  a  statute 
to  be  determined  1 

Such  determinalaon  is  to  be  effected  by  setting  the  statnte 
side  by  side  with  the  Constitution,  and  considering  whether  there 
is  any  discrepancy  between  them.  Is  the  purpose  of  the  statute 
one  of  the  purposes  mentioned  or  implied  in  the  Constitution  t 
Does  it  in  pursuing  that  purpose  contain  anything  which  violates 
any  clause  of  the  Constitution  I  Sometimes  this  is  a  simple 
question,  which  an  intelligent  layman  may  answer.  More  fre- 
quently it  is  a  difficult  one,  which  needs  not  only  the  subtlety 
of  the  trained  lawyer,  but  a  knowledge  of  former  cases  which 
have  thrown  light  on  the  same  or  a  similar  point  In  any  event 
it  is  an  imporUnt  question,  whose  solution  ought  to  proceed 
from  a  weighty  authority.  It  is  a  question  of  interpretation, 
that  is,  of  determining  the  true  meaning  both  of  the  superior 
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law  and  of  tbe  inferior  law,  bo  as  to  discover  whether  thej  ars 
iaconBiBtenL 

Now  the  interpretation  of  laws  belong!  to  courts  of  justice. 
A  law  implies  a  tzibunal,  not  only  in  order  to  direct  ite  enforce- 
ment against  individilal*,  but  to  ftdjuit  it  to  the  facts,  ic.  to 
determine  ile  precise  meaning  and  apply  that  meaning  to  the 
circumstances  of  the  particular  case.  The  legislature,  which  can 
only  speak  generally,  makes  every  law  in  reliance  on  this  power 
of  interpretation.  It  is  therefore  obvious  that  the  question, 
whether  a  congressional  statute  ofiends  against  the  Constitution, 
must  be  determined  by  the.  courts,  not  merely  because  it  is  a 
question  of  legal  construction,  but  because  there  is  nobody  else 
to  determine  it.  Congress  cannot  do  so,  because  Congress  is  a 
party  interested.  If  such  a  body  as  Congress  were  permitted  to 
decide  whether  the  acta  it  had  passed  were  constitutional,  it 
would  of  course  decide  in  its  own  favour,  and  to  allow  it  to 
decide  would  be  to  put  the  Constitution  at  ite  mercy.  The 
President  cannot,  because  he  is  not  a  lawyer,  and  he  also  may  be 
personally  interested.  There  remain  only  the  courts,  and  these 
must  be  the  National  or  Federal  courts,  because  no  other  courts 
can  be  relied  on  in  such  cases.  So  far  again  there  is  do  mystery 
about  the  matter. 

Now,  however,  we  arrive  at  a  feature  which  complicates  the 
facta,  though  it  introduces  no  new  principle.  The  United  States 
ia  a  federation  of  commonwealths,  each  of  which  has  its  own 
constitution  and  laws.  The  Federal  Constitution  not  only  gives 
certain  powers  to  Congress,  as  the  national  legislature,  but 
recognizes  certain  powers  in  the  States,  in  virtue  whereof  their 
respective  peoples  have  enacted  fundamental  State  laws  (the 
State  constitutions)  and  have  enabled  their  respective  legisla- 
tures to  pass  State  statutes.  However,  as  the  nation  takes 
precedence  of  the  States,  the  Federal  Constitution,  which  ia  the 
supreme  law  of  the  land  everywhere,  and  the  statutes  duly  made 
by  Congress  under  it,  are  preferred  to  all  State  consdtutiona  and 
statutes  ;  and  if  any  conflict  arise  between  them,  the  latter  must 
give  way.  The  same  phenomenon  therefore  occurs  as  in  the 
case  of  an  inconsistency  between  the  Constitution  and  a  con- 
gressional statute.  Where  it  is  shown  that  a  State  constitution 
or  statute  infringes  either  the  Federal  Constitution  or  a  Federal 
(ie.  congressional)  statute,  the  State  constitution  or  statute  must 
be  held  and  declared   invalid.     And   this  declaration  must,  of 
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eoune,  proceed  from  the  courte,  nor  solely  from  the  Federal 
conrta;  becauM  vhen  a  State  court  decides  againit  its  own 
atatntea  or  coiutitution  in  favour  of  a  Federal  law,  iU  deciaion  ia 
final. 

It  will  be  obaerred  that  iii  all  this  tliere  ia  no  conflict  between 
the  law  courta  and  any  legulative  body.  The  conflict  ia  between 
different  kinds  of  lawa.  The  duty  of  the  judgea  is  aa  atrictly 
confined  to  the  interpretation  of  the  laws  cited  to  them  as  it  is 
in  England  or  France ;  and  tl)e  only  difference  ia  that  in  America 
there  are  laws  of  four  different  degreea  of  authority,  whereas  in 
England  all  laws  (excluding  mere  bye-lawa,  I^vy  Council 
ordinances,  etc)  are  equal  because  all  proceed  from  Parliament. 
Theae  four  Mods  of  American  laws  are  : — 

L  The  Federal  Constitution. 
n.  Federal  statutes, 
m  State  conatitutions, 
rV.  State  statutes.^ 

The  American  law  court  therefore  does  not  itself  enter  on  any 
conflict  with  the  legislature.  It  merely  secures  to  each  kind  of 
law  its  due  authority.  It  does  not  even  preside  over  a  conflict 
and  decide  it,  for  the  relative  strength  of  each  kind  of  law  has 
been  aetlJed  already.  All  the  court  does  is  to  point  out  that  a 
conflict  exists  between  two  laws  of  different  degrees  of  authority. 
Then  the  question  is  at  an  end  for  the  weaker  law  is  extinct  * 

This  ia  the  abeb«ct  statement  of  the  matter ;  but  there  is 
also  an  historical  one.  Many  of  the  American  colonies  received 
chartATs  from  the  British  Crown,  which  created  or  recognized 
colonial  assemblies,  and  endowed  these  with  certain  powers  of 
making  laws  for  the  colony.  Such  powers  were  of  course  limited, 
portly  by  the  charter,  pwtly  by  usage,  and  were  subject  to  the 
superior  authority  of  the  Crown  or  of  the  British  Parliament. 
Questions  aometimes  arose  in  colonial  days  whether  the  statutes 
made  by  these  assemblies  were  in  excess  of  the  powers  conferred 
by  the  charter;  and  if  the  statutes  we're  found  to  be  in  excess, 

I  Of  tbese,  the  Fedenl  Canititntion  pnriili  agmlnit  sll  otlm  tin.  Fcdenil 
■tittBtsi,  ir  moda  la  pnnnsiicB  of  ind  confoimablr  to  tht  ConitltntlOD,  preTiU 
■gBiut  III.  ind  rV.  If  Id  ucui  oC  tha  powtn  gnnUd  bj  tha  Comtltstion, 
tha^  tn  whoUr  iDTalid.  A  SUta  oonatltutiDii  7i*ld«  to  I.  nod  U.,  bat  preTnila 
■Ctinit  tho  atotnUa  of  tha  Slita, 

■  Or  nthar  i  flaw  has  baeo  Indicatsd  whicli  mak«  tha  world  Ma  that  If  tlis 
t1<»  of  th*  smrt  ba  corract,  tha  lav  ii  In  fact  nnll.  Tha  court  dacEdu  uatblng 
bat  tha  caia  bafora  It ;  and  utf  cat  DiAf,  tt  ba  thinki  tha  court  wrong,  hiing  up 
a  Itwh  eu«  raldug  again  tha  ijaoitioa  whather  tha  Uw  ^l  nlid. 
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ihej  were  held  inTalid  hj  the  courta,  that  u  to  eay,  in  the  first 
vutance,  by  the  colonial  courts,  or,  if  the  matter  wu  csrried  to 
England,  by  the  Privy  CounciL' 

When  the  .thirteen  American  colonies  assarted  their  indepen- 
•dence  in  177G,  they  replaced  these  old  charters  by  new  conatitu- 
iions,*  and  by  thesa  constitutions  entrusted  their  reapecttTC 
legislatire  aasemhliea  with  certain  specified  and  limited  l^^slatiTe 
powere.  The  same  question  was  then  liable  to  recur  witli  reganJ 
to  a  statute  passed  by  one  of  these  assemblies.  If  luch  a  statuto 
was  in  excess  of  the  power  which  the  State  constitution  conferred 
■  tta  the  State  legislature,  or  in  any  way  transgressed  the  pro- 
visions of  that  constitution,  it  was  inralid,  and  acta  done  under 
it  were  void.  The  question,  like  any  other  question  of  law, 
came  for  decision  before  the  courts  of  the  Stat«.  Thus,  in  1786, 
the  supreme  court  of  Rhode  Island  held  a  statute  of  the  legisla- 
ture Toid,  on  the  ground  that  it  made  a  penalty  collectible  on 
: tummary. conriction,  without  bial  by  jury;  tlie  colonial  charter, 
wbich  was  then  aUU  in  force  aa  the  constitution  of  the  State, 
having  secured  the  right  of  trial  by  jury  in  all  cbsbs.*  When 
the  Constitution  of  the  United  States  came  into  operation  in 
3789,  and  was  declared  to  be  paramount  to  all  State  constitutiona 
:and  State  statutes,  no  new  principle  was  inlxodnced ;  there  was 
merely  a  new  application,  as  between  the  nation  and  the  States, 
t^  the  old  doctrine  that  a  subordinate  and  limited  legislature 
cannot  pass  beyond  the  limita  fixed  for  it.  It  was  clear,  on 
general  principles,  that  a  State  law  incompatible  with  a  Federal 
law  must  give  way ;  the  only  question  was :  What  courts  are  to 
pnmounce  upon  the  question  whether  such  incompatibility  exists  t 
Who  is  to  decide  whether  or  no  the  authority  given  to  Congress 
"has  been  exceeded,  and  whether  or  no  the  State  law  contravenes 
the  Federal  Constitution  or  a  Federal  statute  T 

Jn   1789  the  only  pre-existing  courts  were  the  State  courts. 

*  Ttw  urns  thing  hcpptni  aTan  noir  u  nfuia  tha  Britlah  colonia*.'  Hi* 
4)iiartlas  wu  latalf  uguad  "Men  thi  Prirj  Counctl  vhathar.tlu  lagltUtnn  of  On 
Dominion  of  Cuuda^  cnitad  Vj  Uia  Britiili  Korth  Amai-lot  Aot  of  1887  (u 
ImpariiJ  lUtute),  hid  povar  to  >iUngiiti)i  tha  rlj^t  of  appall  from  tha  inpiim* 
court  of  Cuiula  to  tha  BriUih  Qnaan  In  coddcO. 

■  Connactlaut  utd  Rhoda  tiland,  hovtraT,  want  On  nndai  tha  old  ohwtan, 
with  which  thaj  wan  wall  eoatant.  Sat  u  to  tMi  wbola  aubjact,  ChiptM 
'   ZXXVII.,  on  SUU  Coutltntlou. 

>  Smu  to  thl*iatBnitiiis<»M(iy«wflT.  ir«rf<ni),  th*  fint  la  which  alagliU- 
41n  act  w*i  daeUred  nnconitltatioul  tor  incompatibility  with  a  BUta  ooiutltatlaa- 
dralar'a  ComUtitHonai  LtmitationM,  p.  lOS  iota. 
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If  ft  case  coming  before  them  raiaed  the  point  whether  w,  Sbta 
constitution  or  statute  wu  inconsistent  with  the  Federal  Gonstita- 
tion  or  a  statute  of  Congress,  it  was  their  dutf  to  decide  it,  lih« 
anf  other  point  of  kv.  But  tfaeir  decision  could  pot  safdy  be 
accepted  as  final,  because,  being  themeelTas  the  oflspring  o^  and 
amenable  to  the  State  govemmeDts,  the7  would  naturally  tend 
to  uphold  State  laws  against  the  Federal  Constitution  or  statutes. 
Hence  it  became  necessary  to  call  in  courts  created  by  the  central 
Federal  authority  and  co-extonaive  with  it — tliat  is  to  say,  thosa 
Federal  fourta  which  hare  been  already  described  The  matter 
Menu  complicated,  because  w&  have  to  consider  not  only  th» 
superiority  of  the  Federal  Constttadon  to  the  Federal  Congrese^ 
but  also  the  superiority  of  both  the  Federal  Constitution  and 
Federal  statutes  to  all  State  laws.  But  the  principle  is  tha 
same  and  equally  simple  in  both  seU  of  cases.  Both  are  merely 
instances  of  the  doctrine,  that  a  law-maldng  body  must  not 
exceed  its  powers,  and  that  when  it  has  attempted  to  exceed  its 
powers,  its  ao-called  statutes  are  not  laws  at  all,  and  cannot  ba 
enforced. 

In  America  the  supreme  law-maldng  power  resides  in  tho 
people.  Whatever  they  enact  binds  all  courts  whateoever.  All 
other  law-making  bodies  are  subordinate,  and  the  enactments  of 
such  bodies  most  conform  to  the  supreme  law,  else  they  will 
perish  at  ite  touch,  as  a  fishing  smack  goes  domi  before  an  ocean 
steamer.  And  these  subordinate  eaactmentfi,  if  at  variance  with 
the  supreme  law,  are  invalid  from  the  first,  although  their  in- 
validity may  remain  for  yean  unnoticed  or  unproved  It  can 
be  proved  only  by  Uie  decision  of  a  court  in  a  case  which  raise» 
the  point  for  determination.  The  phenomenon  cannot  arise  in 
a  oountry  vrhoee  legislature  is  omnipotent^  but  naturally  '  arises 
wharever  we  find  a  legislature  limited  by  a  superior  authority, 
sncb  aa  a  ctmstitution  which  the  legislatilre  cannot  alter. 

In  England  tlie  judges  interpret  Acts  of  Parliament  exactly  aa 
American  judges  interpret  statutes  coming  before  thorn.  If  tjiey 
find  an  Act  conflicting  with  a  decided  ease,  they  prefer  tiie  Act 
to  the  case,  as  being  of  higher  aathority.  As  between  two  con- 
flicting Acta,  they  prefer  the  latter,  because  it  is  the  last  ezpres- 

>  I  do  Dot  Bj  "  imiiWiillj."  liaaiiuB  than  m  oonutria  on  tha  XnropBB 
goiitliMat  «h«n,.a]tlioii^  tlMn  «ilila  &  cotutltntloik  inparlor  to  tha  ItgUaton, 
tlw  cnuti  in  not  kUowtd  to  hoU  ■  lagUUtiTt  aot  IhtiIU,  IxcanM  th*  ligliUtiira 
la  dMmed  to  tun  th*  right  of  tiUng  It*  am  t1«w  of  tha  ooartttatlon.  This 
•Mmi  to  ba  tha  ma  teth  ta  Titaet  and  b  Bwltierlud. 
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rioQ  of  the  mind  of  Parliameat  If  tiie^  misinterpret  tlie  mind 
of  Parliament^  •.«.  if  they  construa  an  Act  in  a  sense  vhicfa 
Parliament 'did  not  really  intend,  their  decision  is  oeTertheleBS 
valid,  and  will  be  fallowed  by  other  courts'  until  Parliament 
speaks  ite  mind  again  by  another  Act  The  only  difTerence 
between  their  position  and  that  of  their  American  brethren  is 
that  they  hare  never  to  distinguish  between  the  authori^  of  one 
enactment  and  of  another,  otherwise  than  by  looking  to  Uie  date, 
and  that  they  hare  therefore  never  to  inquire  whether  an  Act  of 
Parliament  was  invaUd  when  first  passed.  Invalid  it  could  not 
have  been,  because  Parliament  la  omnipotent,  and  Parliament  it 
omnipotent  because  Parliament  is  deemed  to  be  tlie  people. 
Parliament  is  not  a  body  with-  delegated  or  limited  aulJiority. 
The  whole  fulness  of  popular  power  dwells  in  ib  The  whole 
nation  is  supposed  to  be  present  within  its  walls.*  Its  will  is 
law ;  or,  as  I>ante  says  in  a  famous  line,  "  ite  will  is  power." 

There  is  a  story  told  of  an  intelligent  Englishman  who,  having 
heard  that  the  Supreme  Federal  Court  was  created  to  protect  the 
Constitution,  and  had  authority  given  it  to  annul  bod  laws,  spent 
tvo  days  in  hunting  up  and  down  the  Federal  Constitution  for 
the  provisions  he  had  been  told  to  admire.  No  wonder  he  did 
not  find  them,  for  there  is  not  a  word' in  the  Constitution  on  Uie 
subject  The  powers  of  the  Federal  courts  are  the  same  as  those 
of,  all  other  courte  in  civilized  countries,  or  ra^er  they  differ  from 
those  of  otlier  courts  by  defect  and  not  by  excess,  being  limited 
to  certain  classes  of  cases.  The  so-called  "  power  of  annulling  an 
unconstitutional  statute  "  is  a  duty  rather  than  a  power,  and  a 
duty  incumbent  on  the  humblest  State  court  when  a  case  raising 
the  point  comes  before  it  no  less  than  on  the  Supreme  Federal 
Court  at  Washington.      When   therefore  people  talk,  as  they 

'  ThtX  Is,  bj  otlur  oonrU  of  tha  iin*  or  i  lawn  degro*  of  authorttr.  A 
court  «I  tbt  aunt  intlioiitr  will,  homTsr,  umctiinas  dlffu  from  i  dwUion  it 
thlnln  dioDdnu,  uid  >  higbcr  eonrt  nill  not  liuitata  to  do  w. 

*  Th*  old  writan  Ay  thmt  tha  nuon  wh]r  >d  Act  of  Pkrllunsnt  nqnlnt  no 
pablic  notifiomUon  la  tha  couDtry  UbscaoM  it  it  dccmad  to  b*  tatAt  hj  Uia  vbola 
utioo,  M  that  vnrj  panoD  ii  praxnt  *t  tha  iiultin;  of  It.  It  ii  certainly  traa 
Out  tha  orthodoi  lag*l  tU*  of  ParlUmcnt  norar  T^ardi  It  tt  eisrcUlug  powan 
that  can  In  any  amut  Ix  called  dalagatad.  A  nmarkablt  eiainpla  of  ths  povar 
vtilch  Parliunant  oaa  aiert  ai  an  ultlmataly  and  complBtaly  KTereigii  body  li 
aSordsd  by  tha  Septantilal  Ai:t  (1  Geo.  I.  tt.  2,  cap.  38].  By  thii  stitnta  a  Farlia- 
meBt  in  vhioh  tfas  Houa  of  Commoni  had  bean  alactad  for  tJirae  yaan  only, 
nndcr  tha  Trlannlal  Act  tlien  in  forca,  prolonged  not  only  the  ponlbla  dnratton  of 
fatun  FirKamenti  bnt  ita  own  tana  to  lareD  yean,  taking;  to  itaalC  four  ysatt 
«(  Dowtr  wbioh  the  alacton  bad  not  gitan  it. 
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■ometimes  do,  even  in  the  TJnited  Butee,  of  the  Supreme  court 
as  "  the  guardian  of  tlie  Constitation,''  iiiej  mean  uotluDg  more 
than  that  it  is  the  final  court  of  appeal,  befon  vhioh  suita  im- 
Tolving  conatitutional  questions  may  be  brought  tip  by  the 
partiea  for  decision.  '  In  so  far  th'e  phrase  is  le^timate.  But  tlie 
fimcdoni  of  the  Supreme  court  are  the  same  in  kind  as  those  of 
all  other  courts,  State  m  veil  as  Federal  Its  duty  and  theirs  is 
sbsply  to  declare  and  apply  the  law ;  and  where  any  com%  be  it 
a  State  court  of  first  instance,  or  the  Federal  court  of  last 
instonce,  'finds  a  law  of  lower  authority  clashing  with  a  lav  of 
higher  authority,  it  must  reject  the  former,  as  being  really  no 
law,  and  enforce  the  latter. 

It  is  therefore  no  mere  technicality  to  point  ont  tiiat  the 
American  judges  do  not^  as  Europeans  are  apt  to  say,  "  control 
the  legislature,"  but  simply  interpret  the  law.  The  word  "am.' 
txol  *  is  misleadina  because  it  implies  that  the  person  or  body  ti 
whom  it  is  used  possesses  and  exerts  discretionary  personal  \^1I 
Now  the  American  judges  have  no  will  in  the  matter  any  more 
than  has  an  English  court  when  it  interprets  an  Act  of  Farlisr 
ment  The  will  tiiat  prerails  is  the  will  of  the  people,  ezpressed 
in  the  Constitution  which  they  have  enacted.  All  that  the 
judges  have  to  do  is  to  discover  from  the  enactments  before  them 
what  the  will  of  the  people  is,  and  apply  that  will  to  the  fads  of 
a  given  casa  The  mwe  general  or  ambiguous  the  language 
which  the  people  have  used,  so  much  the  more  difGcult  is  the 
task  of  inteipretation,  so  much  greater  Ihe  need  for  ability  and 
integrity  in  ibo  judges.  But  the  task  is  always  the  same  in  its 
naturck  The  judges  have  no  concern  with  the  motives  or  the 
results  of  an  enactment^  otherwise  than  as  these  may  throw  light 
on  the  sense  in  which  the  enacting  authority  intended  ik  It 
would  be  a  breach  of  duty  for  them  to  express,  I  might  almost 
say  a  breach  of  duty  to  entertain,  an  opinion  on  its  policy  except 
BO  far  as  its  policy  explains  its  meaning.  They  may  think  a 
statute  excellent  in  purpose  and  working  but  if  Uiey  cannot  find 
in  the  Constitution  a  power  for  Congress  to  pass  it,  they  must 
-  brush  it  aside  as  inv^d.  They  may  deem  another  statute  per- 
nidouB^  but  if  it.  is  within  the  powers  of  Congress  they  must  en- 
force it.  To  construe  the  kw,  that  is,  to  elucidate  the  will  of  the 
people  as  sufveme  lawgiver,  is  Uie  beginning  and  end  of  their  duty.* 
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To  preu  this  point  u  Dot  to  minimizA  the  importaQce  of  tho  . 
functioiu  exercised  bj  the  judiciary  of  the  United  States,  but  to 
indicate  their  true  nature.  The  importance  of  thoee  functioni 
can  hardl7"be  exaggerated.  It  ariaes  from  two  facta  Ope  is 
Uiat  as  the  Constitution  cannot  easily  be  changed,  a  bad  decisioa 
on  its  meaning,  ie.  a  decision  which  the  general  opinioa  of  the 
profession  condemn^  may  go  uncorrected.  In  England,  if  a 
court  has  construed  a  statute  in  a  nj  unintended  or  unexpected, 
Parliament  sete  things  right  next  session  by  amending  the  statute, 
and  to  prevents  future  decisiona  to  the  same  effect.  Bub  Ameri- 
can history  shows  only  one  instance  in  which  an  unwelcome 
decision  on  Uie  meaning  of  the  Constitution  has  been  thus  dealt 
with,  Tu.  the  decision,  that  a  Stai«  could  be  sued  by  a  private 
dtisen,*  which-  led  to  tAe  elerentli  amendment^  whereby  it  was 
declared  tihat  the  Constitution  should  not  cover  a  case  which  the 
court  had  held  it  did  cover. 

The  other  fact  which  makes  the  function  of  an  American  judge 
BO  momontoas  is  the  brevity,  the  laudable  brevity,  of  the  Con- 
stitation.  The  words  of  that  instrument  are  general,  laying 
down  a  few  large  principlee.  The  cases  which  will  arise  as  to 
the  construcUon  of  these  general  words  cannot  be  foreseen  tiii 
they  arise.  When  they  do  arise  the  generality  of  the  words 
leaves  open  to  the  inteipreting  judges  a  far  wider  field  than  ia 
afforded  by  ordinary  statutes  which,  since  ihej  treat  of  one 
particular  subjectt  contain  Miactments  comparatively  minute 
and  precise.  Hence,  although  the  duty  of  a  court  is  only  to 
interpret,  the  considerations  affecting  interpretation  are  more 
numerous  than  in  the  case  of  ordinary  statutes,  more  delicate^ 
larger  in  their  reach  and  scope.  They  sometimes  need  the  exer- 
cise not  merely  of  legal  acumen  and  judicial  fairness,  but  of  a 
comprehension  of  the  nature  and  methods  of  government  which 
(ne  does  not  demand  from  the  European  judge  who  wallcs  in  the 
narrow  path  traqpd  for  him  by  ordinary  statutes.  It  is  therefore 
hardly  an  exaggeration  to  say  that  the  American  Constitution  as 
it  now  stands,  with  the  masa  of  fringing  decisions  which  explain 

41  td  what  ti  tlis  liir.  Thi*  voali  ba  4n  txatiM  of  JodicUl  will "  Doabtleu  it 
wonld,  but  it  Tonld  be  »  bnub  at  daty,  wonld  sipOM  th«  eotut  to  th*  diitnut 
of  tha  people,  and  miglit,  It  reputed  or  penlated  in  In  a  eerionj  nutter,  proroka 
niittBaee  tc  Eli*  lav  u  Uid  down  b7  the  conrt     See  Chaptei  JXXJU,  fiiL 

'  Bee  ebove,  p.  231.  The  doctrine  of  the  Dred  Scott  cue  (of  vbich  more 
uion)  fru  let  ulde  by  the  tonrteenth  usradmeDt,  but  that  unandnient  wM 
tnteuded  to  effect  mocb  more  Uuu  menl;  to  comet  the  oonrL 
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it,  ii  ft  ^  more  complete  and  flniihed  initramant  tlun  it  was 
when  it  came  fire-new  from  the  hands  of  the  Contention.  It  is 
not  merel;  their  work  but  thework  of  the  jndgee;  and  meet  of 
ftll  of  one  man,  the  great  Chief-Jnstice  Afanhall. 

The  march  of  democTMj  in  England  baa  dijipoaed  English 
writATS  aod  politicians  of  the  very  achool  Which  thirtj  or  twenty 
yeaia  ago  pointed  to  America  aa  a  terrible  example,  now  to  dis- 
oorer  that  her  repubHo  poauaaes  elements  of  ttability  wanting 
in  the  monarchy  of  the  mother  coontry.  They  lament  that 
England  ahonld  hare  no  sapreme  court  Some  bare  even  sng- 
gesled  tltat  England  ahonld  create  one.  They  do  not  aeem  t4> 
pereeiTe  that  the  dangers  they  discern  arise  not  from  the  want  of 
a  court  bnt  from  the  omnipotence  of  the  BriliBh  Parliament 
They  ask  for  a  court  to  guud  Ute  BritiBh  Constitution,  forget- 
ting that  Britain  has  no  constitution,  in  tita  American  sauac^  and 
never  had  on^  except  for  a  short  apace  under  Oliver  Cromwell. 
The  strongest  ooort  that  might  be  set  np  in  England  coold  effect 
nothing  so  long  aa  Parliament  retains  its  power  to  change  every 
part  of  the  law,  including  all  the  rules  and  doctrines  tjmi  are 
called  oonstitutionaL  If  Parliament  were  to  lose  that  power 
tiiere  would  be  no  need  to  create  a  supreme  court,  because  tlift 
existing  judges  of  the  laud  would  DeeeaBarily  discharge  the  very 
functions  which  American  judges  now  discharge.  If  Parliament 
were  to  be  split  up  into  four  parliamente  t<a  En^and,  Scotland, 
Ireland,  and  Wales,  and  a  new  Federal  Assembly  were  to  be 
eetabUehed  witli  limited  legislative  powers,  powers  defined  by  an 
instmmeht  which  neither  the  Federal  Assembly  nor  any  of  the 
four  parliaments  could  alter,  questaons  would  forthwith  arise,  as 
to  the  compatibility  both  of  act«  passed  by  the  Assembly  with 
the  provisions  of  tiie  instrument,  and  of  acta  passed  by  any  of 
the  fotv  parliaments  with  those  passed  by  the  Assembly.  These 
qasations  would  come  before  the  courts  and  be  determined  by 
them  like  any  other  question  of  law.  The,  same  liiiag  would 
happen  if  Britain  were  to  enter  into  »  federal  pact  with  her 
colonies,  creating  an  imperial  Council,  and  gjving  it  powers  which, 
though  restricted  by  the  pact  to  certain  plI^pose^  transcended 
those  of  the  British  Parliament.  The  interpretation  of  the  pact 
would  belong  to  the  courts,  and  both  Parliament  and  the  sup- 
posed CouncO  would  be  bound  by  that  interpretation.*     If  a 
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new  Eupreme  court  were  created  by  Britun,  it  would  be  (treated 
not  because  there  do  not  already  exist  courta  capable  of  enter- 
toinuig  all  the  questions  tliat  conld  arise,  but  because  the  partaet 
to  the  new  constitution  enacted  for  the  United  Kingdom,  or  the 
British  Empire  (as  the  case  might  be),  might  insist  that  a 
tribunal  composed  of  persons  chosen  bj  some  Federal  authoritj 
would  be  more  certainly  impartial  The  preliminary  therefore 
to  any  such  "  judicial  safeguard*"  as  has  been  suggested  ia  the 
extinction  of  the  present  British  Parliament  and  the  erection  of 
a  wholly  different  body  or  bodies  in  its  room. 

These  obserratimu  may  suffice  to  show  tliat  tliere  ia  notliing 
strange  or  mysterioos  about  tixt  relation  of  the  Federal  oourtH  to 
tiie  ConstitutioiL  The  plan  which  the  Convention  of  1767 
adopted  is  simple,  usefid,  and  conformable  to  general  legal 
prindplea.  It  ii,  in  the  original  sense  of  the  word,  an  elegant 
plan.  But  it  is  not  novel  It  was  at  work  in  the  States  before 
the  ConreotioQ.  of  1767  met.  It  was  at  work  in  tJie  thirteen 
colonies  before  they  revolted  from  England.  It  is  an  application 
of  old  and  familiar  legal  doctrines.  -  Soch  novelty  as  there  is 
belongs  to  the  scheme  of  a  Supreme  or  Blgid  constitution, 
reserving  the  ultunat«  power  to  the  people,' and  limiting  in  the 
same  measmre  the  power  of  a  legislature.' 

It  is  nevertheleas  true  that  there  is  no  part  of  the  American 
system  which  reflects  more  credit  on  its  authors  or  has  w<»ked 
better  in  practice.  It  has  had  the  advantage  of  nlegating 
questions  not  only  intricate  and  delicate,  but  peculiarly  liable  to 
exdte  political  passions,  to  the  cool,  dry  atmosphere  of  judicial 
determination.  The  relations  of  the  central  Federal  power  to 
the  States,  and  the  amount  of  authority  which  Congress  and  the 
President  are  respectively  entitled  to  exercise,  have  been  the 
most  permanently  grave   questions  in  American  history,  with 

'  ni>  *u  daulj  itatcd  bj  Juqm  WUaon  o[  TamurlmJa,  om  otth*  daapwt 
tbinkm  uid  nuMt  suet  nuonsn  unong  tba  msmban  a(  On  Omruition  of  178T. 
SpMlclDg  of  Hit  BUta  coiutitatiana,  b>  nrairked  la  the  PEmujlTmiilm  CouTaalion 
of  17SB  ;  "  Fsrbapa  Mm*  poIitlcUn  who  hu  not  conildaTed  witb  lafflciimt  mccnt- 
■cy  OUT  politictl  ayitcmi  would  obKrrc  thit  In  oar  p>Tsnim<mt«  ths  inpront 
pow  wu  tested  in  tba  cdoatttatioiij.  Tbli  opinion  tpproKcbM  tba  tmtb,  but 
doM  not  mcb  It.  Ths  tratb  ii  Uut  in  our  govimmuiti  tbs  topremt,  tbaolutt, 
uid  nncontroUibls  power  raiuiuu  in  tha  psopls.  Ai  mtr  eonsCituCioni  an 
■nparior  to  our  legiiUtnra,  *o  tba  paopla  tit  anpailiir  to  osr  conitttntiDni." — 
Elliot's  Dtbata,  iL  132. 

Hr.  U'Kun,  apeaking  In  tba  Buna  Goniaotion,  qaotod  Locka'i  OMi  Oovent- 
mmt  (c  %  1  UO,  and  c.  18,  9  lfi3)  aa  an  autboiltr  toi  tba  pnpodtion  that  tbt 
powan  of  Congrau  oonld  ba  no  gnatar  than  ths  podllTa  grant  ml|^t  eoufx^' 
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which  vmAj  6T«Ty  other  political  problem  hu  become  entangled. 
If  thej  had  been  left  to  be  eottled  bj  Congress,  itself  an  inter- 
eetM  party,  or  hj  any  dealings  betveen  Ccoigreas  and  the  State 
l^^slajsres,  the  dangers  of  a  conflict  woold  have  bean  eiiveme, 
and  inttfftd  of  one  civil  war  there  might  have  been  'severaL 
KA  the  nnivenal  respect  felt  for  the  ConstitutioQ,  a  respect 
wffich  grows  die  l«iger  it  stands,  has  disposed  men  to  defer  to 
uy  decision  which  seems  honestly  and  logically  to  unfold  the 
meaning  of  its  terms.  In  obeying  such  a  decision  they  are 
obeying^  not  the  judges,  but  tbe  people  who  enacted  the 
GoostitntitxL  To  lutve  foreseen  that  ^e  power  of  interpreting 
the  Federal  ConstitutiDn  and  statutes,  and  of  det«rmining 
whether  or  no  Stiite  constitutions  and  statutes  transgress  Federal 
proYisions,  would  be  suffioienb  to  prerent  stmgglee  between  the 
National  government  and  the  State  governments,  required  great 
insight  and  great  faith  in  tbe  soiindneBs  and  power  of  a  joinciple. 
While  the  Constitation  was  being  framed  the  suggestion  wn 
made,  and  lot  a  time  seemed  likely  to  be  adopted,  that  4  veto  on 
tlw  acta  of  State  Isgielaturee  ^onld  be  conferred  upon  the 
Federvl  Congress  Discussion  revealed  the  objections  to  such  a 
plan.  Its  introduction  would  liave  offended  the  sentiment  of  the- 
States,  always  jealous  of  ibeir  autonomy ;  its  ezendse  would 
have  provoked  collisions  with  them.  The  disallowance  of  a 
State  statute,  even  if  it  did  really  offend  against  the  Federal 
ConsUtation,  would  have  seemed  a  political  move,  to  be  resented 
by  a  political  eounter-more.  And  the  veto  would  dbea  have 
been  pronounced  before  it  could  have  been  ascertained  exactly 
how  tihe'  State  statute  would  work,  sometdmei,  perhaps,  pro- 
nounced in  cases  where  the  statute  was  neither  pernicious  in 
itself  nor  opposed  to  the  Federal  Constitution.  But  by  t^e 
action  of  the  conrts  the  self-love  of  the  States  is  not  wounded, 
and  the  decision  annulling  their  laws  is  nothing  but  a  tzibut^  to 
the  superior  anUiority  of  tliat  supreme  euactanent  to  which  they 
were  diemaelves  parties,  and  wluch  they  may  themselves  desire 
to  see  enforced  against  another  State  on  some  not  xemote 
occasion.  However,  the  idea  of  a  veto  by  Congress  was  most 
effectively  demolished  in  the  Convention  by  Boger  Sherman, 
who  acutely  remarked  that  a  veto  would  seem  to  recognise  as 
valid  the  State  statute  objected  to,  whereas  if  inconsistent  with 
the  Constitution  it  was  really  invalid  already  and  needed  no 
veta 
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Bj  le&Ting  ooDstitutaoDal  quMtions  to  ba  lettled  by  the 
eoorts  o{  Uw  another  ftdvaatage  was  iiicidenUUy  secured.  The 
court  does  not  go  to  meet  tlie  question ;  it  vuta  for  the  queititm 
to  oome  to  iL  Wben  the  court  acta  it  acta  at  the  iiutMiGe  of  a 
party.'  Sometimea  the  plaintiff  or  the  defendant  may  be  the 
Nadonal  government  or  a  State  goremment,  but  far  more 
frequently  both  ore  private  persons,  seeking  to  cmforce  or  defend 
their  private  rights.  For  instance,  in  the  famoos  case '  wMclt 
established  the  doctnne  that  a  statute  passed  by  a  Stats  repeal- 
ing a  grant  of  land  to  an  individual  made  on  certain  terms  by  a 
previous  statute  is  a  law  "impairing  the  obligation  of  a  con- 
tract," and  therefore  invalid,  tmder  Art  L  J  10  of  t^e  Federal 
Constitution ;  tiie  question  came  before  the  court  on  an  action 
by  one  Fletchw  against  one  Peck  on  a  coveaaat  contained  in  a 
deed  made  by  the  latter ;  and  to  do  justice  between  plaintiff  and 
defendant  it  was  necessary  to  examine  the  validity  of  a  statute 
passed  by  tbe  legislature  at  Georgia.  This  method  has  the  merit 
of  not  hurrying  a  question  on,  but  leaving  it  to  arise  of  itsell 
Full  legal  argument  on  both  sides  is  secured  by  the  private 
interests  which  the  partdee  have  in  setting  forth  their  conten- 
tions ;  and  the  decision  when  pronoimced,  since  it  appears  to  be, 
as  in  fact  it  is,  primarily  a  decision  upon  private  rights,  obtains 
that  respect  and  moral  support  which  a  private  plaintiff  or 
defendant  establishing  his  legal  right  is  endtjed  to  from  lair- 
abiding  ciUxens.  A  State  might  be  pirovoked  to  resistance  if  it 
saw,  as  Soon  as  it  had  passed  a  statute,  the  Federal  government 
inviting  the  Supreme  court  to  declare  that  statute  invalid.  But 
when  the  Federal  authority  stands  silent,  and  a  year  after  in  an 
ordinaiy  action  between  Smith  and  Jones  Uio  eonrt  decides  in 
favour  of  Jones,  who  argued  that  the  statute  on  which  tha 
plaintiff  relied  was  invalid  because  it  transgressed  some  provisioR 
of  the  Constitution,  everybody  feels  that  Jones  was  justified  in 
BO  arguing  and  that  since  judgment  was  given  in  his  favour  he 
must  be  allowed  to  retain  the  money  which  the  court  has  found 
to  be  his,  and  the  statute  which  violated  his  private  right  must 
fall  to  the  ground 

This  feature  has  particularly  excited  the  admiration  of 
Continental  critics.  To  an  Englishman  it  seems  perfectly  natural, 
because  it  is  exactly  in  this  way  that  much  of  English  con- 
stitutional law  has  been  built  up.  The  English  courts  had 
'  ritldur  *.  Pedt;  t  Cnneh,  f.  Sf. 
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indeed  no  rigid  documentary  ometitution  by  which  to  t«et  the 
ordlnanoea  or  ibe  execntive  acta  of  tlie  Crown,  and  tiuar  decidon* 
on  GonBtitutioiiBl  pointe  hmve  often  been  pronounced  in  pro- 
ceedings to  which  tlie  Crown  or  its  nunistera  were  partiee.  Bat 
they  have  repeatedly  eatablished  principles  of  tlie  greatest 
moment  by  judgments  deliyered  in  cases  where  a  private  interest 
WM  involved,  grounding  themselToa  either  on  a  statute  which 
they  interpreted  or  on  some  earlier  decision.'  Lord  Mansfield's 
famous  declaratian  that  slavery  was  legally  impossible  -in  £ngland 
was  pronounced  in  such  a  private  case.  Stoddale  v.  Hansard,  in 
which  ihe  law  regarding  tiie  publishing  of  debates  in  Parliament 
was  settled,  was  an  action  by  a  private  person  against  printers. 
The  American  metliod  of  settling  constitutional  questions,  like  all 
odier  legal  questioDS,  io  actions  between  private  parties  is  tfiere- 
fore  no  new  device,  but  a  p^  of  tliat  priceless  heritage  of  the 
English  Common  Iaw  which  tiia  colonists  carried  witli  Uiem 
across  the  sen,  and  which  they  have  preserved  and  developed  in 
a  manner  worthy  of  ilv  own  free  spirit  and  lofty  traditions. 

Europeans  commonly  suppose  that  the  functions  above  ae- 
eeribed  as  pertaining  to  tlie  American  courts  are  peculiar  to  and 
essential  to  a  Federal  government  This  is  a  mistake.  They 
are  not  peculiar  to  a  federation,  because  the  distinction  of 
fundamental  laws  and  inferior  laws  may  exist  equally  well  ' 
in  a  onified  government,  did  exist  in  each  c^  the  thirteen  colonies 
up  till  1776,  did  exist  in  each  of  the  thirteen  Statee  from  1776 
till  1789,  does  exist  in  every  one  of  the  forty-two  States  now. 
Nor  are  they  essential,  because  a  federation  may  be  imagined  in 
which  the  central  or  national  legislature  thonld  be  theoreticaUy 
sovereign  in  the  same  sense  and  to  the  same  full  extent  as  is  the 
British  Parliament*  The  component  parte  of  any  confederacy 
will  no  doubt  be  generally  disposed  to  place  their  respective 
State  rights  under  the  protection  of  a  compact  unchangeable  by 
the  national  legislature.  But  they  need  not  do  so,  for  they  may 
rely  on  ths  command  which  as   electors  they  have  over  that 

'  nu  luilepandaic*  {iliioi  Ihs  Banlntlon)  of  tlis  J^'g"*''  Jadga  and  of  tha 
Amcriean  FedAial  jadgss  hu  of  oonno  lATgaly  oontzilmtad  to  makv  tiiom  trattad, 
and  to  nuke-tham  act  vorthll^  of  tha  boM  rapoaad  in  tham, 

'  It  iroald  appear  that  In  tha  Achcan  Lea^ua  tfaa  Aaaamblj  (wUcli  votad  bj 
dtUi]  WM  aoTanign,'  and  oonld  bj  Ita  Tota  Tarj  tka  tanni  oT  tii*  fedaral  airanga- 
manta  batTMB  tha  dUci  toRning  tlia  fadaration  ;  altliongh  tha  asanlliiiaa  of  em 
data  and  what  HMj  ba  sailed  tba  want  oT  lagal-mindedoui  amone  tlia  Oraaki 
mala  tUa  and  aUnilar  qnaatloBi  aol  mMj  of  datemlnatlon. 
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legiiktan^  and  jdmj  [xvfer  the  gnabar  mergj-  irMoh  a  lOTereign 
l^uktore  promiMi  to  the  greater  wourity  for  State  rights  which 
ft  limited  legiaUture  implies.  In  Uie  particukr  cue  of  Amarics 
it  ia  abandanlly  clear  that  if  there  had  been  in  1787  no  States 
jealons  of  their  poweta,  but  an  united  nation  creating  for  itself 
an  imprOTed  frame  of  gOTemmentt  the  organs  of  that  government 
would  have  been  limited  bj  a  fundamental  law  just  as  they  are 
now,  becaoM  tiie  nation,  fearing  and  distrusting  the  aguite  it 
WM  creating  was  resolved  to  fetter, them  hj  reserving  to  itself 
(he  ultimate  and  OTer-riding  sovereigutj. 

He  case  of  Switserland  thowg  that  the  American  plan  is  not 
the  ooly  one  possible  to  a  federation.  The  Swiss  Federal  Court, 
while  instituted  in  imitatlDn  of  the  American,  is  not  the  only- 
aaUunity  competent  to  determine  whe^er  a  Cantonal  law  is  void 
because  inconsistont  with  tlie  Federal  Constitution,  for  in  some 
eases  reoonree  most  be  had  not  to  the  Court  but  to  the  Federal 
Council,  which  is  a  sort  of  executive  cabinet  of  the  Confederation. 
And  the  Federal  Court  is  bound  to  enforce  every  law  passed  by 
the  Federal  l^iskture,  even  if  it  violate  the  Constitution.  In 
otiier  words,  the  Swiss  Constitution  has  reserved  some  points  of 
Cantonal  law  for  an  aathority  not  judicial  but  political,  and  has 
made  the  Federal  legislature  the  sole  judge  of  ita  own  powers, 
the  authorized  interpreter  of  the  Constitution,  and  an  interpreter 
not  likely  to  proceed  on  purely  legaJ  grounds.^  To  an  English 
m  American  lawyer  the  Swiss  copy  seems  neitiier  so  eondstent 
with  sound  theory  nor  so  safe  in  [^actice  as  the  American  original. 
But  the  statesmen  of  Switierland  felt  that  a  method  fit  for 
America  might  be  iU-fltted  for  their  own  country,  where  the 
latitude  fpven  to  tiie  executive  is  greater ;  and  the  Swiss  halnt 
of  constantly  recurring  to  popular  vote  makes  it  lees  necessary  to 
restrain  the  legislature  by  a  permanently  enact«d  instrument 
The  political  traditions  of  the  European  continent  differ  widely 
from  thoee  of  Eughind  and  America ;  and  the  Federal  Judicature 
Is  not  the  only  Anglo-American  institution  which  might  fail  to 
thrive  anywhere  but  in  its  native  soil 

'  Bm  upon  this  lucinatliig  mbjaat,  tks  proTiiioni  of  tlu  SwU*  Fsdartl  Oon- 
fUtntion  of  187'!,  uta.  102,  110,  (od  114  ;  klM  Dnbi,  Dai  MftHtlieM  StdU  dtt 
AcAvmhtucAm  Bidgmoatntci^,  and  a  nlubla  puDphlat  bj  U.  Cb.  Boldtn, 
■uUtlad  Dti  nomm  di  Dnit  PiMia  <M  Tribunta  Fldtroi;  "BtXn,  ISSfi.  Dr. 
DdU  wu  hSmaalf  tha  author  of  tlia  plan  wharabj  tin  Ftdwtl  Ustalttura  Ii  mdr 
tlw  trbltar  of  Iti  Awu  ecaitltuHonnl  powan. 
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Thosb  readen  who  hare  follow«d  tiaa  far  tlie  ac<»nint  given  of 
die  Federal  courts  hare  probably  asked  themselves  how  jadicial 
authorities  can  sustain  the  functions  which  America  requires 
them  to  discharge.  It  is  plain  tbat  judges,  when  sucked  into 
tlie  Tortaz  of  politics,  most  lose  dignity,  impartuJitj,  and 
influence.  But  how  can  judges  keep  out  of  politics,  when 
political  issues  taising  partj'  passions  come  before  them  t  Must 
not  constitutiona)  questions,  questions  as  to  the  rights  under  the 
Constitution  of  the  Federal  government  against  the  Statos,  and 
of  the  branches  of  the  Federal  government  against  one  another, 
frequently  involve  momentous  political  issues  1  In  the  troublous 
times  during  which  the  outlines  of  the  Elnglish  Constitution  were 
settled,  controversy  oitoa  raged  round  the  courts,  because  the 
decision  of  contested  points  lay  in  their  handa  When  Charles 
L  could  not  induce  Parliament  to  admit  the  right  of  levying 
contributions  which  he  claimed,  and  Parliament  relied  on  the 
power  of  the  purse  as  its  defence  against  Charles  t,  the  question 
whether  ship-money  could  lawfully  be  levied  was  vital  to  both 
parties,  and  the  judges  held  the  balance  of  power  in  their  hands. 
At  that  moment  the  law  could  not  be  changed,  because  the 
Houses  and  the  king  stood  opposed :  hence  everything  turned 
on  the  interpretation  of  the  existing  law.  In  America  the 
Constitution  is  at  all  times  very  hard  to  charge :  much  more 
then  must  political  issues  turn  on  its  interpretation.  And  if 
this  be  so,  must  not  the  interpreting  court  be  led  to  assume  a 
eonlxDl  over  the  executive  and  legislative  branches  of  the  govern- 
ment, since  it  has  the  power  of  declaring  their  acts  illegal  t 

There  is  ground  for  these  criticisms.  The  evil  they  point  to 
has  occurred  and  may  recur.  But  it  occurs  very  rarely,  and  may 
be  averted  by  the  same  prudence  which  the  courts  have  hitherto 
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generally  shown.     The  cauftea  which  hare  enabled  the  Federal 
'  courts  to  KToid  it,  and  to  maintain  their  dignity  and  influence 
almost  onahaken,  are  the  following : — 

The  Supreme  court — I  speak  of  the  Supreme  court  becanaa 
its  conduct  baa  governed  tJiat  of  inferior  Federal  courta — haa 
ateadilj  refused  to  interfere  in  purely  political  queationa. 
Whenever  it  finds  any  discretion  given  to  the  Prealdent,  any 
executive  duty  imposed  on  him,  it  oonaidora  the  manner  in  whidi 
be  exercises  his  discretion  and  dischargee  the  duty  to  be  beyond 
its  province.  Whenever  the  CoastitutioQ  has  conferred  a  power 
of  l^ialating  upon  Congreas,  the  court  declines  to  inquire  whether 
tbe  use  of  the  power  was  in  the  case  of  a  particular  statute  passed 
by  Congress  either  necewary  or  desirable,  or  whether  it  wm 
exerted  in  a  prudent  manner,  for  it  holds  all  such  matters  to  be 
within  the  exclusive  province  of  ConKresa. 

"  In  mauimi  uclniiTflly  of*  political,  legiiUtli't,  or  uxnitiTe  ehtraottr, 
it  ii  plain  tlwt  H  tlis  icprami  nthority  u  to  thue  qnntium  balongi  to  tlu 
bgUlitiTS  tnd  ixeontir*  dspartmauU,  thej  euiiiot  b«  r«.*iunin*d  aJjeirhKli 
Thoi  Congnm,  IhtIh);  tha  poww  to  dtolara  irar,  to  liry  tazM,  to  Bp^vpriate 
inonay,  to  ragnlata  intarootme  and  aommBrea  with  foniga  natloni^  tinb 
moilg  o(  •icentiiiB  thaaa  powen  can  navar  bacomi  tha  aalijMit  of  "-"fnlnt- 
tion  In  any  othsr  tribnuL  So  tba  power  to  maka  baati«  bdng  conftded  ta 
tha  Praaidsnt  and  Sanata,  whan  a  traat;  ia  profieriy  nllflad,  it  baoomai  tha 
law  of  tha  land,  and  no  other  tribonal  can  gainiay  ita  itipulxtionK  Yatouti 
may  readily  ba  lina([ined  in  which  a  tu  nuy  be  Uld,  or  a  beat?  made  npoa 
motlrai  and  gro^mda  wholly  baaide  tha  tstantion  of  tha  Conatitntion.  The  . 
mnedy,  howarar,  in  inch  eaaai  ii  aolely  hy  an  appeal  to  the  people  at  tha 
elaotiona,  or  by  tha  aalntaiy  power  of  amendment  prorided  by  the  Conatita- 
ttonitaeU" 

This  may  seem  a  vague  atatoment  (d  the  principle  which  the 
court  has  followed,  but  it  could  be  rendered  more  precise  only 
by  setting  forth  the  instances  in  which  it  haa  been  applied.  It 
has  enabled  the  court  to  avoid  an  immixture  in  political  strife 
which  muat  have  destroyed  ita  credit,  haa  deterred  it  from  enter- 
ing the  political  arena,  where  it  would  have  been  weak,  and 
enabled  it  to  act  without  fear  in  the  apbere  of  pure  law,  where  it 
is  ata^ng.  Occaaionally,  however,  aa  I  shall  explain  presently, 
the  court  hu  come  into  collision  with  the  executive.  Occa- 
Bonally  it  has  been  required  to  give  decisions  which  have 
worked  with  tremendous  force  on  politics.  The  moat  famous  of 
'  9tory,  CoaiauiUariMt  en  M<  CbxililWiM.  |  97t    * 
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ttase  waa  the  Dred  Scott  case,^  in  which  the  Supreme  court,  on 
&n  action  b;  a  negro  for  ftsaanlt  and  battery  against  tho  person 
claiitdng  to  be  hia  master,  declared  that  a  slave  taken  temporarily 
to  a  free  State  and  to  a  Territory  in  irhjch  Congress  had  for- 
bidden Blaveiy,  and  afterwards  returning  into  a  slave  State  and 
resuming  residence  there,  was  not  a  citizen  capable  of  suing  in 
the  Federal  courts  if  hj  the  law  of  the  el^ve  State  he  was  atill  a 
slave.  This  was  the  point  which  actually  called  for  decision ; 
but  the  majority  of  the  court,  for  there  was  a  dissentient 
minority,  went  further,  and  delivered  a  variety  of  dieia  on 
variouB  other  points  touching  Hie  legal  status  of  negroes  and  the 
constitutional  view  of  slavery.  Thia  judgment,  since  the  lan- 
guage used  in  it  seemed  to  cut  off  the  hope  of  a  settlement  by 
the  authority  of  Congress  of  the  then  (1867)  pending  disputes 
over  slavery  and  ita  eztennon,  did  much  to  precipitate  the  Civil 
War. 

Some  qdestions,  and  among  them  many  which  involve  poli- 
tical issues,  can  never  come  before  the  Federal  courts,  because 
they  are  not  such  as  are  raisable  in  an  action  between  parties. 
Of  thoee  which  might  be  raised,  some  never  happen  to  arise, 
whOe  others  do  not  i^esenb  themselves  in  an  action  till  some 
time  aft«r  the  statute  has  been  passed  or  act  done  on  which  the 
court  is  called  to  pronounce.  By  that  time  it  may  happen  that 
the  warmth  of  feeling  which  expreued  itself  during  debate  in 
Congress  or  in  the  country  has  passed  away,  while  the  judgment 
of  the  nation  at  large  has  been  practically  pronounced  upon  the 
issue. 

Looking  upon  itself  as  a  pure  organ  of  the  lanr,  commistdoned 
to  do  justice  between  man  and  man,  but  to  do  nothing  more,  the 
Supreme  court  has  steadily  refused  to  decide  abstract  questions, 
OT  to  pve  opinions  in  advance  by  way  of  advice  to  the  executive. 
When,  in  1793,  President  Washington  requested  its  opinion  on 
the  construction  of  the  treaty  of  1778  with  France,  the  judges 
declined  to  comply.* 

This  resUiction  of  the  court's  duty  to  the  determination  of 
concrete  cases  arising  in  suits  has  excited  ao  much  admiration 

I  ScoU  T,  Santtford,  IB  Haw.  3B3.  Thcrs  li  in  Immeiug  Utdnttnre  kbont 
lU*  CMS,  tha  legit  pofnta  iDToWid  In  vUch  oie  too  Bameroiu  and  taclmlal 
to  b*  ben  itilod.  It  li  uoticeabls  that  tba  lUng  at  tba  dedilon  lay  rathu 
In  tha  cbittr  ditto  Oaa  In  tba  datannioation  of  tb«  main  qnentiaii  inTOlnd. 

■  Btorr,  ConmqUaria,  |  1571  i  d.  Uanball'a  Lift  4^  IfMAitvfim,  ToL  T. 
cbap.  rL  * 
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from  Se  TocquevUle  and  other  writeni,  that  the  corresponding 
diaadraata^eB  must  be  stated.     The;  are  these  : — 

To  settle  at  once  and  for  ever  a  disputed  point  of  oonstita- 
tiooal  lav  vould  often  be  a  gain  both  to  private  dtizens  and  to 
the  organs  of  the  goTenunent  Under  the  present  system  there 
is  no  certainty'  when,  if  ever,  such  a  point  will  be  settled.  '  No. 
bodj  may  care  to  incur  the  trouble  and  expense  of  taking  it 
before  the  court.  A  suit  which  raises  it  may  be  compromised  or 
dropped. 

When  such  a  question,  after  perhaps  tiie  l^ise  of  years,  comes 
before  the  Supreme  court  and  is  determined,  the  determination 
may  be  different  from  what  the  legal  profession  baa  expected, 
may  alter  that  which  haa  been  believed  to  be  the  law,  may 
shake  or  overtiirow  private  interesia  baaed  upon  views  now 
declared  to  be  erroneous.^  These  are,  no  doubt,  drawbacks  inci- 
dent to  every  system  in  which  the  decieionB  of  courts  play  a 
great  part  There  are  many  points  in  the  law  of  England  which 
are  uncertain  even  now,  y>acKaBe  they  have  never  come  before  a 
court  of  high  authority,  or,  having  been  decided  in  different 
ways  by  co-ordinate  courts,  have  not  been  carried  to  the  final 
court  of  appeal^  But  in  England,  if  the  inconvenience  is  great, 
it  can  be  removed  by  an  Act  of  Parliament,  and  it  can  hardly  be 
so  great  as  it  may  be  in  America,  where,  since  the  doubtful 
point  may  be  the  true  construction  of  the  fundamental  law  of 
the  Union,  l^e  President  and  Congress  may  be  left  in  uncertainty 
as  to  how  they  shall  shape  their  course.  With  the  best  wish 
in  the  world  to  act  conformably  to  the  Constitution,  these 
authorities  hare  no  means  of  ascertaining  before  they  act  what, 
in  the  view  of  its  anthoriied  interpreters,  the  Izue  meaning  of 
the  Constitution  is.  Moved  by  this  consideration,  five  States  of 
the  Union  have  by  their  Constitutions  empowered  the  governor 
or  legislature  to  require  the  written  opinions  of  the  judges  of  the 
highest    State   court   on  points  submitted    to  them.'     But  the 

'  Tba  Dnd  Scott  daditon  In  1S57  dacUred  tlis  Hiuouri  oompromin,  cuT]«d 
<n>t  bj  Act  of  Congra*  In  1B20,  to  havs  boen  beyond  tha  pomn  of  CongnH, 
wUah,  to.b*  nue,  lud  liiiiullr  repcil«d  It  i,  jttx  or  two  baton  by  tba  K»ni»a- 
Natoulca  lagialatian.  Daciaioni  Iults  been  gtves  on  tha  toaiteanth  uid  flttaeuth 
imandtnenti  upiettliig  or  qnaliiyiDg  ooognaaiDDal  legiilaUon  puaad  jttit  betora. 

<  ThB  point  >tlut  HtUad  in  Martin  t,  BclgaU  hy  tba  Hobn  td  Lord)  will 
occur  to  I^gliib  lawyui  u  t,  ramu^Bbla  inituica. 

'  9«e  Chiptar  XXXVII.  post.  Tt^rs  tiiiAa  a  timiitr  proTiiion  in  th* 
ttatutei  cctaling  Boma  of  tba  Britlib  colonial  goreninienE],  lod  tha  GortTDBiacI 
of  Irelaud  Bill,  introdnued  into  tba  Honaa  of  Commona  iiflSSS,  bat  dafeatad 
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President  of  the  XTnited  States  can  onlj  consult  tis  attorney- 
general,'  and  the  Houees  of  Congress  Lave  no  legal  Adviser, 
though  to  be  sure  they  are  apt  to  receive  a  profusion  of  advice 
from  their  own  legal  members. 

I  return  to  notice  other  cauaea  which  have  sustained  the 
authority  of  the  court  by  saving  it  from  immersion  in  the  turbid 
pool  of  politics.  These  are  the  strength  of  professional  feeling 
among  American  lawyers,  the  relation  of  the  bench  to  the  bar, 
the  power  of  the  legal  profession  in  the  country.  Proposing  to 
-  describe  both  bar  and  bench  in  subsequent  chapters,  I  will  only 
now  remark  that  the  keen  interest  which  the  profes^on  takes  in 
the  law  secures  an  unusually,  large  numbei'  of  aciite  and  com- 
peten'.  critics  of  the  interpretation  put  upon  the  law  by  the 
judges.  Such  men  form  a  tribunal  to  whose  opinion  the  judges 
are  sensitive,  and  all  the  more  sensitive  because  the  judges,  like 
those  of  England,  but  unlike  those  of  continent&l  Europe,  have 
been  themselves  practising  counsel  The  better  lawyers  of  the 
United  States  do  not  sink  their  profrssional  sentiment  and 
opinion  in  their  party  sympathies.  They  know  good  law  even 
when  it  goes  against  themselves,  and  privately  condemn  as  bad 
taw  a  decision  none  the  less  because  it  benefits  their  party  or 
their  client  The  Federal  judge  who  has  recently  quitted  the 
ranks  of  the  bar  remains  in  sympathy  with  it,  respects  its  views, 
desires  it«  approbation.  Both  his  inbred  professional  habits,  and 
his  respect  for  those  traditions  which  the  bar  prizes,  restrain  him 
from  prostituting  his  office  to  party  objects.  Though  he  has 
usually  been  a  politician,  and  owes  his  promotion  to  his  party, 
his  political  trappings  drop  off  him  when  he  mounts  the 
Supreme  bench.  He  has  now  nothing  to  fear  from  party 
displeasure,  because  he  is  irremovable  (except  by  impeachment), 
nothing  to  hope  from  part;  favour,  because  be  is  at  the  top  of 
the  tree  and  can  climb  no  higher.  Virtue  has  all  the  external 
conditions  in  her  favour.  It  is  true  that  virtue  b  compatible 
with  the  desire  to  extend  the  power  and  jurisdictian  of  the 
court     But  even  allowing  that  this  motive  may  occasionally 

tlian,  contKlDtd  (|  SG)  t  protlaa  nubliag  tha  Lord-liantenuit  of  Irelind  oi  ■ 
SccntUT  of  State  to  rafat  a  qnwUon  for  OpIoioD  to  tha  Judicial  committBa  of  tb* 
PrlFj  Council. 

1  Tha  Praaldeot  Mmatlmai,  for  tha  benefit  of  tha  public,  publbhei  tha  writtaD 
opinion  of  tha  attoniBj.general  on  an  importuit  and  doubtful  point ;  but  rach  an 
opinioD  hu  no  mora  authority  than  what  It  may  deilTa  from  the  protaauond 
'  "in  penon  nbo  girea  it. 
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SW&7  the  judicial  mind,  tihe  circunutanceB  vhich  surrotuid  Uto 
action  of  a  tribunal  deWred  from  initiatiTe,  capable  of  dealing 
only  irit^  concrete  easea  that  come  before  it  at  irregular  int«rvalB, 
unable  to  appropriate  any  of  the  Bveats  of  power  other  than 
power  itself  make  a  course  of  eyfltematic  usurpation  more 
difficult  and  laaa  aeductiTe  than  it  would  be  to  a  legislative 
BSBembly  or  an  ezecutiTe  council  Aa  the  reapect-of  the  bench 
for  the  bar  tends  to  keep  the  judges  in  the  atiaight  path,  eo  the 
RApect  and  regard  of  the  bar  for  the  bench,  a  regard  grounded 
on  the  aense  of  professional  broUierhood,  ensure  the  moral 
influence  of  the  court  in  the  eountry.  The  bar  has  usually  been 
very  powerful  in  America,  not  <alj  as  being  the  only  class  of 
educated  men  who  are  at  once  men  of  affiurs  and  skilled 
apeakera,  but  also  because  tliere  has  been  no  nobility  or  terri- 
torial aristocracy  to  overshadow  iU^  Politics  have  been  largely 
in  its  hands,  and  must  remain  bo  as  long  as  political  questions 
continne  to  be  involved  with  the  interpretation  of  constitutiona. 
Fctf  the  first  sixty  or  seventy  years  of  .the  B«publio  the  leading 
etftteemen  were  lawyer  and  the  lawyers  as  a  whole  moulded  and 
led.  the  public  opinion  of  the  countiy.  Now  to  the  better  class 
of  American  lawyers  law  vaa  a  sacred  science,  and  the  highest 
court  which  dispensed  it  a  sort  of  Mecca,  towards  which  the 
faces  of  the  faithful  tomed.  Hence  every  constitutional  case 
before  the  Su^oreme  court  was  doeely  watched,  the  reasonings  of 
the  court  stuped,  and  its  dedsions  apfffeciated  as  law  apart  from 
their  bearing  on  political  doctiines.  I  have  heard  elderly  men 
describe  the  interest  with  which,  in  their  youth,  a  famous  advo- 
cate who  had  gone  to  Washington  to  argue  a  case  before  .the 
Supreme  court  was  welcomed  by  the  bar  of  his  own  city  on'  his 
return,  how  the  rising  men  crowded  round  him  to  hear  what  he 
had  to  tell  of  the  combat  in  that  arena  where  the  beet  intellects 
of  the  nation  strove,  how  the  respect  which  he  never  failed  to 
ez[ffesB  for  the  ability  and  impartiality  of  the  court  communi- 
cated itself  to  them,  how  admiration  bred  acquiescence,  and  the 
whole  professitHi  accepted  expositions  of  the  law  unexpected  by 
many,  perhaps  unwel^me  to  taoet.  When  it  was  felt  Uiat  the 
judgee  had  honestly  sought  to  expound  the  Constitution,  and 
1  IliU  profMdoiul  Intanat  In  liw  f  iim  to  hin  Iihd  itnager  In  th>  bat 
fCUUntiiiii  than  it  li  now  ;  It  it  iTen  Dow  Btrons''  in  America  thu  in  England, 
or  oooTM  I  do  not  tpeak  of  tboaa  iliarpahooten  wlio,  whil*  okUing  themHlm 
lav;cR,  >n  mllf  politlciiiii  oi  lobbjiita,  bat  af  tlu  ngnlar  *nu7  '' 
pnotitioiian. 
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when  Uie  cogoscy  of  their  reaaonings  was  admitted,  resentment, 
if  any  there  had  boen,  passed  away,  and  the  support  vhich  tlie 
hor  gave  to  the  court  ensured  the  obedience  of  tiie  people. 

Tliab  this  botor  in  tiie  maintenance  of  judiml  influence 
proved  so  potent  vas  Urgely  due  to  tiie  personal  eminence  of 
the  judges.  One  must  not  call  that  a  result  of  fortune  which 
was  the  result  of  the  wisdom  of  successive  Presidents  in  choosing 
capable  men  to  sit  on  Uie  supreme  Federal  bench.  Yet  one 
man  was  so  singularly  fitted  for  the  office  of  chief  justice,  and 
rendered  such  incomparable  services  in  it,  that  the  Americans 
have  been  wont  to  regard  him  as  a  special  gift  of  favouring 
Providence.  This  was  John  UarshaJl,  who  presided  over  the 
Supreme  court  from  1801  till  his  death  in  1836  at  the  age  of 
seventy '  seven,  and  whose  fame  overtops  that  of  all  other 
American  judges  more  than  Papinian  overtops  the  jurists  of 
Home  or  Iiord  Mansfield  the  jurists  of  England.  No  other  man 
did  half  so  much  either  to  develop  the  Constitution  by  expound' 
ing  it^  or  to  secure  for  the  judiciary  its  rightful  place  in  the 
govemment  as  the  living  voice  of  the  Constitution.  No  one 
vindicated  more  strenuously  the  duty  of  the  court  to  establish  the 
authori^  of  the  fundamental  law  of  the  land,  no  one  abstained 
more  scrupulously  from  trespassing  on  the  field  of  executive 
administration  or  political  controversy.  The  admiration  and 
respect  which  he  and  his  colleagues  won  for  the  court  remain  its 
bulwark :  the  traditions  which  were  formed  under  bim  and  them 
have  continued  in  general  to  guide  the  action  and  elevate  the 
sentiments  of  their  successors. 

Nevertheless,  the  court  has  not  always  hod  smooth  seas  to 
navigate.  It  .has  more  than  once  been  shaken  by  blasts  of 
unpopular!^.  It  has  not  infrequently  found  itself  in  conflict 
with  other  authorities. 

The  first  attacks  arose  out  of  its  decision  that  it  had  juiis- 
dietion  to  entertain  suite  by  private  persons  against  a  State* 
This  point  was  set  at  rest  by  the  eleventh  amendment;  but  the 
States  then  first  learnt  to  fear  the  Supreme  court  as  an 
antagonist.  In  1801,  in  an  application,  requiring  the  secretary 
of  state  to  deliver  a  commission,  it  declared  itself  to  have  the 
power  to  compel  an  executive  ofScer  to  fulfil  a  ministerial  duty 
affec^g  the  rights  of  individuals.*   President  Jefferson  protested 

A  court  n/iued  to  iMua 
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angrily  agaitiBti  this  claim,  but  it  hu  been  repeatedljr  re-assert«d, 
&nd  ia  now  undoubted  lair.  It  was  in  this  aame  case  th&t  the 
court  first  explicitly  asserted  ita  duty  to  treat  m  invalid  an  Act 
of  CongreBa  inconsistent  with  the  Constitution.*  In  1806  it  for 
tbe  first  time  pronounced  a  Stat«  statute  void;  in  1816  and 
1S21  it  rendered  decisions  establishing  ite  autbority  as  a 
supremo  court  of  appeal  from  State  courts  on  "federal 
questions,"  and  unfolding  the  full  meaning  of  the  doctrine  that 
the  Constitution  and  Acts  of  Congress  dulj  made  in  pursuance 
of  tbe  Conetitutioa  are  the  fundamental  uid  supreme  lair  of  tbe 
land.  This  was  a  doctrine  which  had  not  been  adequately 
apprehended  even  by  lawyers,  and  its  development,  legitimate 
aa  we  now  deem  it^  roueed  opposition.  The  Democratic  party 
which  came  into  power  under  President  Jackson  in  1829,  was 
specially  boatOe  to  a  construction  of  the  Constitution  which 
seemed  to  trench  upon  State  rights,^  and  when  in  1832  the 
Supreme  court  ordered  the  State  of  Georgia  to  releaae  persona 
imprisoned  under  a  Georgian  statute  which  tiie  court  declared  te 
be  invalid,'  Jackson,  whoae  duty  it  was  to  enforce  the  decision 
by  the  executive  arm,  remarked,  "  John  Maraball  has  pronounced 
hit  judgment :  let  him  enforce  It  if  he  can."  The  successful 
resistance  of  Georgia  in  the  Cherokee  dispute  *  gave  a  blow  to  - 
the  authority  of  the  court,  and  marked  the  beginning  of  a  new 
period  in  its  history,  during  which,  in  the  hands  of  judges 
mostly  appointed  by  the  Democratic  party,  it  made  no  further 
advance  in  power. 

th«  mmdrnmiu  uked  fbr,  bat  upon  tha  ground  that  tlia  ititata  of  CoDgnu  girlng 
to  the  SnpTsnM  court  origliial  jniiadietioa  to  iuiu  t,  mandunii!  w>i  Ineotuditant 
with  tha  CoutitnUoa.  8«  ahia  Ktndal  T,  United  Stadw,  12  Fetan,  fllS  ;  UniUd 
Stala  V.  Schvn,  103  U.S:  37S. 

1  Thu  howgier  ti  i  powtt  nhieh  It  hu  nralf  baen  foimd  uccuury  to  eiart. 
3ea  Dt.  Andraw'i  ifonuol  qfOu  ConiiUtUion,  p.  19S. 

■  Hutin  Van  Boren  (Pnaidmit  18S7-11}  aipresMd  tha  faBUnga  of  tha  bnlk  of 
Ihis  putj  when  he  coinplalDed  bitterlj  of  the  aacroachmaate  of  the  Suprema 
court,  >nd  declared  tint  ft  would  DBTar  hive  Iiaen  dUtad  hid  tha  pacpla  ton- 
■aen  the  powen  It  wonld  acqnira. 

■  Thli  wu  oqIj  ana  act  in  tha  long  itrnggla  of  tha  Qharoka*  IndUni  agoinit 
th*  oppnsuT*  condnct  of  Qeoi^ — conduct  which  the  conrt  emphatioitllf  ood- 
demnad,  though  It  proved  powerlen  to  help  the  nnliappy  Chsrolcees. 

*  Tha  mattar  did  not  cDme  to  an  abeolnta  cocfllct,  became  bsfora  tha  time 
airlnd  for  the  conit  to  direct  tha  United  Btatea  nunlul  of  tha  diilriat  of 
Oeargfa  to  lunimon  the  poiM  eomiiattu  and  the  Fieaident  to  render  ualitinca  in 
libeiatlng  the  priaoiian,  tha  prlaonera  mbmitted  tothe  State  anUtoritiee,  and  were 
tharanpon  nlaaaed.  '  I'hay  prohahlj'  balierad  that  the  impaiioaa  Jackaoo  would 
peialtt  in  hla  hMtillty  to  tha  Soprema  oontt 
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la  1857  Uie  Dred  Scott  jvtdgment,  proDoiuiced  by  a  nuijonty 
of  the  judges,  excited  the  etrongeat  outbreak  of  displeasure  yet 
witnessed.  The  Republican  party,  then  rising  into  strength, 
denounced  this  decision  in  the  resolutions  of  the  convention 
vhich  nominated  Abraham  Lincohi  in  1860,  and  its  doctrine  as 
to  citizenship  vas  expressly  negatived  in  the  fourteenth  consti- 
tutional amendment  adopted  after  the  War  of  Secession. 

It  was  feared  that  tiie  political  leanings  of  the  judges  who 
formed  the  court  at  the  outbreak  of  the  war  would  induce  them 
.  to  throw  legal  difficulties  in  the  prosecution  of  the  measurea 
needed  for  re-establishing  the  aiiAority  of  the  Union.  These 
fears  proved  ungrounded,  although  some  contests  arose  as  to  the 
right  of  officers  in  the  Federal  army  to  disregard  writa  of  habeas 
corpus  issued  by  the  court^  In  1868,  having  then  become 
Bepublican  in  its  sympathies  by  the  appointment  of  new  mem- 
bers as  the  older  judges  disappeared,  it  tended  to  sustain  the  con- 
gressional plan  of  reconstruction  which  President  Johnson  desired 
to  defeat,  and  in  subsequent  cases  it  has  given  efibct  to  most, 
though  not  to  all,  of  the  statutes  passed  by  Congress  under  the 
^iree  amendments  which  abolished  slavery  and  secured  the 
rights  of  the  negroee.  In  1866  it  refused  to  entertain  pro- 
ceedinga  instituted  for  the  purpose  of  forbidding  the  President 
to  execute  the  Beconstruction  Acts. 

TVro  of  its  later  acts  are  thought  by  some  to  have  affectea 
public  confidence.  One  of  these  was  the  reversal,  first  in  1871, 
and  again,  upon  broader  but  not  inconsistent  grounds,  in  1884, 
of  the  decision,  given  in  1870,  which  declared  invalid  the  Act 
of  Congress  making  goremment;  paper  a  legal  tend^  for  debts. 
The  original  decision  of  1870  was  rendered  by  a  majority  of  five 
to  three.  The  court  was  afterwards  changed  by  the  creation  of 
an  additional  judgeship,*  and  by  the  appointment  of  a  new 
member  to  fill  a  vacancy  which  occurred  after  the  settlement, 
though  before  the  delivery,  of  the  first  decision.  Then  the 
question  was  brought  up  again  in  a  new  case  between  different 
parties,  and  decided  in  the  opposite  sense  (i.e.  in  favour  of  the 
power  of  Congress  to  pass  legal  tender  Acts)  by  a  majority  of 
five  to  four.  Finally,  in  188^  another  suit  having  brought  up 
a  point  practically  the  same,  though  under  a  later  statute  passed 

'  Sm  u  to  tlieu  tlw  uticla  "  Hibeu  Oorpni "  liy  lb.  Alts.  Joluutoa  la  th« 
Amtrican  Ciiclopadia  a/  PoUiicai  Sdaia.  And  conaiiler  tlu  tbtj  Impoitut 
aociaion  Id  SxparU  Miliigati,  *  WilL  129., 

'  Appoluted,  howsver,  under  na  Act  pssud  la  April  1S6B, 
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hj  Congress,  tbe  court  detennined  with  ouly  one  dissentient 
Toice  that  the  pover  existed.^  This  last  decision  excited  soma 
cridcism,  especially  among  the  more  conserTative  lawyers,  be- 
cause it  seemed  to  remove  restrictions  hitherto  supposed  to  eidsb 
on  the  authority  of  Congress,  recognizing  the  right  to  estahliBh 
a  forced  paper  currency  as  an  attribute  of  the  soTereignty  of  the 
national  goTemment  But  be  the  decision  right  or  vn'ong,  a  point 
on  which  high  authorities  are  still  divided,*  the  reversal  by  the 
highest  court  in  the  land  of  its  own  previous  decision  may  have 
tended  to  unsettle  men's  reliance  on  the  stability  of  the  law; 
while  the  manner  of  the  earlier  reversal,  following  as  it  did  on 
the  creation  of  a  new  judgeship  and  the  appointment  of  two 
justices,  both  known  to  be  in  favour  of  the  view  which  the 
majority  of  the  court  had  just  disapproved,  disclosed  a  weak 
point  in  the  constitution  of  the  tribunal  which  may  some  day 
prove  fatal  to  its  usefulness. 

The  other  misfortune  was  the  interposition  of  the  court  in 
the  presidential  electoral  count  dispute  of  1877.'  Most  people 
now  admit  that  Mr.  TUden  and  not  Mr.  Hayes  ought  to  have 
been  declared  elected  in  that  year.  But  the  five  justices  of  the 
Supreme  court  who  were  included  in  the  electoral  commission 
then  appointed  voted  on  party  lines  no  less  steadily  than  did 
the  senators  and  representatives  who  sat  on  it;  A  fimctton 
scarcely  judicial,  and  certainly  not  contemplated  by  the  Constitu- 
tion, was  then  for  the  first  tine  thrown  upon  the  judiciary,  and.in 
discharging  it  the  judiciary  actedexactly  like  non-judicial  persons. 

Notwithstanding  this  occurrence,  which  after  all  was  quite 
exceptional,  the  credit  and  dignity  of  the  Supreme  court  stanri 
very  high.  No  one  of  its  members  has  ever  been  suspected  of 
corruption,  and  comparatively  few  have  allowed  their  political 
sjnnpathies  to  disturb  their  official  judgmenL  Though  for  many 
years  back  every  President  has  appointed  only  men  of  his 
own  party,  and  frequently  leading  politicians  of  his  own 
party,*  the  new-made  judge  has  left  partisanship  behind  him, 

'  Tbo  wrliflT  duiilDa  la  faTonr  of  ths  power  deilnced  it  &om  imr  pomn,  ths 
liter  &am  tha  general  ■aTsnlgntj  of  ths  iutlou>l  govsrnment.  S«  Htpiium  v. 
OftnotrfASWia  803;  Legal  Tender  Caaa,  12  V/tU.  iST ;  JuiiKard  T.  Oreaanan, 

110  u.a  in. 

■  ae*  tlia  pampUcts  of  Mr.  Oeaise  Bonercft  and  Ur.  R.  C.  UuUurtrii,  ui 
Irtiel*  in  tli*  Amer.  law  RevUa,  It.  7S3,  b;  Kt.  (Jiutice]  0.  W.  UalniH,  ud 
tn  aAicla  In  tba  Harvard  La»  Revitw  for  Mtf  1S3T,  by  Mr.  James  B.  Thijar, 
of  Ilia  Uamrd  Lair  SohooL  '  See  abovf,  p.  *4. 

*  I  bava  beard  American  lawytn  aiprcas  lOrpilH  aa  trail  «  admtnUan  at  tba 
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while  no  doubt  usu&Uy  retainiiig  tlmt  bl-\3  or  tendency  of  hia 
mind  whioh  pertjr  traihing  produces.  In  1885  all  tha  judges 
but  thrM  belonged  to  tha  Republican  party,  but  although  the 
Democrats,  then  coming  into  power,  regretted  this,  and  welcomed 
the  proBpect  of  putting  in  tha-T  own  men  as  Tacancies  might  occur, 
the  circumstance  did  not  affect  their  respect  for  the  court  and  their 
faith  in  its  uprightness.  The  desire  for  an  equal  representation 
of  both  parties  is  ba^ed,  not  on  buj  fear  that  suitors  will  suffer 
from  the  influence  of  party  spirit^  but  on  the  foaling  that  whan 
anj  new  constitntioual  question  arises  it  is  right  that  the 
tendencies  which  have  characterized  the  Democrado  view  of  the 
Constitution  should  bo  duly  represented  ovar  against  those  tup- 
posed  to  influence  the  Kapublicans. 

Apart  from  these  cotuUtutional  questions,  the  val'ie  of  the 
Federal  courts  to  the  country  at  laxge  has  been  inestimable. 
Tbey  hare  done  much  to  meet  the  evils  which  an  elecUre  and 
ill-paid  State  jadidBry  inflicte  on  some  of  the  newer  and  a  few  . 
eren  of  the  older  States.  The  Federal  Circuit  and  District 
judges,  email  as  are  their  Salaries,  are  in  most  States  individually 
superior  men  to  the  State  judges,  because  die  greater  security  of 
tenure  induces  abler  men  to  accept  the  post  Being  irremovable, 
they  feel  themselves  independent  of  parties  and  politicians,  whom 
the  elected  State  judge^  holding  for  a  limited  term,  may  be 
tempted  to  conciliate  witlt  a  ■  view  to  re-election.  Plaintiffs, 
therefore,  when  they  have  a  choice  of  suing  in  a  State  court  or 
a  Federal  court,  frequently  prefer  the  latter ;  and  the  litigant 
who  belongs  to  a  fbr^gn  country,  or  to  a  different  State  from 
that  in  which  his  opponent  resides,  may  think  his  prospects  of  an 
unbiassed  decision  better  before  it  than  before  a  State  tribunal 

Federal  judgeships  of  the  second  and  third  nink  (Circuit  and 
District)  are  invariably  given  ta  the  members  of  the  President's 
party,  and  by  an  equally  well-established  usage,  to  persons 
resident  in  the  State  or  States  where  the  ci^'cuit  or  district  court 
is  held.  But  cases  of  corruption,  or  even  of  pronounced  partisan- 
ship) are  practically  unknown.  The  chief  present  defect  is  the 
inadequacy  of  the  salaries  of  the  District  judges  and  the  in- 

iMftSitwul  d«p«rttina  la  bigluHl  (u  noUblf  in  th*  ncent  um  of  Lord  Juatica 
Kolkir,  who,  havliig  baen  Attcmej-Gsnenl  of  od*  putf,  mi.  In  nip«t  of  hii 
■minut  mariti,  mppointad  Lord  Joitlct  of  Appeal  bj  th»  other)  from  tha  prtcUca 
of  political  appointmanta  to  JudJcUl  office.  Sncb  Doo-polltlcil  appointmtnti  an 
bovan  oocaaionAllj  mad*  in  the  MTaral  Sutai  b;  tha  goreraon,  or  avail  (u 
Is  tlia  cua  at  CUef-Joatiu  Rcdflald  of  Vermont)  by  tha  legUlatun. 
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sufficiency  of  tlie  staff  m  the  more  populous  commercial  States 
to  grapple  vith  the  vaSt  and  increasing  bueinesB  which  flows  in 
upon  them.  Soo  too,  in  the  Supreme  cout%  tirreare  have  so 
accumulated  that  it  is  now  more  than  three  years  from  the 
time  when  a  cause  is  entered  before  it  can  come  on  for  hearing. 
Some  have  proposed  to  meet  this '  evil  by  limiting  the  right  of 
appeal  to  cases  involving  a  considerable  sum  of  money ;  but 
a  better  remedy  might  be  to  divide  the  Supreme  court  into 
two  divisional  courts  for  the  hearing  of  ordinary  suit^  reserv- 
ing for  the  full  court  points  affecting  t^e  construction  of  the 
Constitution. 

One  question  remains  to  be  prt  and  answered. 

The  Supreme  court  is  U>e  living  voice  of  tie  Constitution — ' 
that  is,  of  the  will  of  the  people  expressed  in  the  fundamental 
law  they  have  enacted.  It  is,  therefore,  as  some  one  has  said, 
the  conscience  of  the  people,  who  have  resolved  to  restrain  them- 
selves from  hasty  or  unjust  action  by  placing  their  representa- 
tives under  the  restriction  of  a  permanent,  law.  It  is  the 
guarantee  of  the  minority,  who,  when  threatened  by  the  im- 
patient vehemence  of  a  majority,  can  appeal  to  this  permanent 
law,  finding  the  interpreter  and  enforcer  .thereof  in  a  court  set 
high  above  the  ossaolte  of  faction. 

To  discbarge  these  momentous  functions,  tne  court  must  be 
stable  even  as  the  Constitution  is  stable.  Its  spirit  and  tone 
must  be  that  of  the  people  at  their  best  momenta  It  must  resist 
transitory  impulses,  and  resist  them  the  mora  firmly  the  more 
vehement  they  are.  Entrenched  behind  impregnable  ramparts, 
it  must  be  able  to  defy  at  once  the  open  attacks  of  the  other 
departments  of  the  government,  and  the  more  dangerous,  because 
impalpable,  seductions  of  popular  sentiment. 

Does  it  possess,  has  it  displayed,  this  stTengtn  and  stabilityt 

It  has  not  always  followed  its  own  former  decisions.  This  is 
natural  in  a  court  whose  errors  cannot  be  cured  by  the  interven- 
tion of  the  legislature.  The  English  final  Court  of  Appeal  always 
follows  its  previous  decisions,  though  high  authorities  have 
declared  that  cases  may  be  imagined  in  which  it  would  refuse  to 
do  so.     And  that  court  (the  House  of  Lords)  can  afford  so  to 

'  Tha  Borauu  caDed  tlieir  chief  judicial  officer  "  th«  livIoB  Toiia  of  th*  Bl*n 
Uw  " ;  bttt  u  tbii  "  civil  liu  "  cOQiiitul  luf^ly  of  cuetom,  be  uturallr  eojoytd 
ft^VidcT  discntloa  in  moulding  ud  eipuding  u  well  u  Id  eiponadlng  the  Uw 
then  do  the  American  jodgei,  who  hire  &  foriiuUj  enuotcd  ccutitution  to  gujile 
«Dd  nitnin  Uiem. 
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adhere,  becaiue,  vhen  an  old  decision  begiiu  to  be  condemned, 
Parliament  can  forthwith  alter  the  law.  But  as  nothing  lesa 
than  a  constitutional  amendment  can  alter  ihe  taw  contained  in 
the  Federal  Constitution,  the  Supreme  court  must  choose  between 
the  evO  of  uneottliug  the  law  b;  reveTsing,  and  the  evil  of  per- 
petuating bad  law  bj  following  a  former  decision.  It  ma; 
reasonably,  in  extreme  cases,  deem  the  latt«r  evil  the  greater. 

The  Supreme  court  feels  l^e  touch  of  public  opinion.  Opinion 
i>  stronger  in  America  than  anj'wbere  else  in  the  world,  and 
judges  are  onl;  men.  To  yield  a  little  may  be  prudent,  for  the 
tree  that  cannot  bend  to  Uia  blast  may  be  broken.  There  is, 
moraoTer,  this  ground  at  least  for  presuming  public  opinion  to 
be  rights  that  through  it  the  prc^eseive  judgment  of  the  world 
is  expressed.  Of  course,  whenever  ihe  law  is  dear,  because  ihe 
irords  of  tho  Constitution  are  plain  or  the  cases  interpreting 
them  decisive  tm  ^e  point  raised,  tbe  court  must  look  solely  to 
tlioee  words  and  cases,  and  cannot  permit  any  other  considera- 
tion to  affect  its  mind.  But  when  the  terms  of  t^e  Constitution 
admit  of  more  than  one  construction,  and  when  previous  decisions 
have  left  the  true  construction  so  far  open  that  the  point  in 
question  may  be  deemed  new,- is  a  court  to  be  blamed  if  it  pre- 
fers the  construction  which  the  bulk  of  the  people  deem  suited 
to  the  needs  of  the  time  ?  A  court  is  sometimes  so  swayed 
consciously,  more  often  .unconsdously,  because  the  pervasive 
sympathy  of  numbers  is  irreaistible  even  by  elderly  lawyers. 
A  remarkable  example  is  furnished  by  the  decisions  (in  1876)  of 
the  Supreme  court  in  the  so-called  Granger  cases,  suits  involving 
the  power  of  a  State  to  subject  railways  and  other  corporations 
or  penons  exerdeiug  what  are  called  "  public  trades  "  to  restric- 
tive l^islation  without  making  pecuniary  compensation.'  I  do 
not  fvesume  to  doubt  the  correctness  of  these  decisions;  but 
they  evidently  represent  a  different  view  of  the  sacredness  of 
[»ivate  rights  and  of  the  powers  of  a  legislature  from  that  enter- 
tained by  Chief-Justice  Marshall  and  his  contemporaries.  They 
reveal  tliat    current   of   opinion    which  now    nins  strongly  in 

■  Baa  Ifiinn  r.  IBinoU,  and  th*  lOlIowlDg  sum  In  H  U.a  Bap.  103.  Thli 
«u  on*  of  thoM  cam  in  irbidi  tha  ooiut  felt  boiud  to  regard  not  only  tha  tjbw 
whlah  it  took  ittdf  of  tba  mtaniiig  of  tha  Coiutltation  bnt  that  which  a  IcgliU. 
ton  might  nuonabljr  talc*. — 8aa  Chaptar  ZJCXIV.  pott.  Ai  to  tha  non-liability 
to  maka  oompauatloo  iihara  Ilcencei  for  tha  lals  of  intoiIcaDta  u*  forbidden,  ■«. 
Vvgler  t.  Kanmu  dacidad  la  the  Bupreisa  court  of  the  Doited  Stataa  Gtb 
Dscembar  1887. 


dlyGOOt^lC 


SAS  THE  NATIONAL  OOVEBUVEKT  PUCT  I 

America  against  vhat  are  called  monopolios  and  the  powers  of 
incorporated  companiea. 

The  Supreme  court  baa  changed  its  colonr,  it.  iU  temper  and 
tendencies,  from  time  to  time,  according  to  the  political  prodivi- 
tiea  of  the  men  who  composed  it  It  changes  very  slowly,  becaose 
the  TBcancies  in  a  small  body  happen  rarely,  and  ito  composition 
therefore  often  representji  the  jffedominance  of  a  past  and  not  of 
the  preaently  ruling  party.  IVom  1789  down  tall  the  death  of 
Chief-Justice  Marshall  in  1635  its  tendency  was  to  the  eztenaioa 
of  the  powers  of  the  Federal  goTemmen^  and  therewith  of  its 
own  jurisdiction,  because  the  ruling  spirite  in  it  were  men  who 
belonged  to  the  old  Federalist  party,  though  that  party  fell  in 
1800,  and  disappeared  in  18U.  From  1635  tall  the  War  of 
Secession  its  sympa^es  were  with  the  doctrines  of  ^e  Demo- 
cratid  party.  Without  actually  abandoning  the  positions  of  th» 
previous  period,  the  courts  during  these  yean  when  Chief-Justice 
Taney  presided  oTer  i^  leant  against  any  furtiier  extension  of 
Federal  power  or  of  its  own  juriadictioiL  During  and  after  the 
war,  when  the  ascendency  of  the  Republican  party  had  begun  to 
change  the  compoeitioa  of  the  court,  a  third  period  opened. 
Centralizing  ideas  were  again  powerful:  the  Taat  war  powera 
ilsserted  by  Congress  were  lq  most  in  stances  supported  by  judi- 
cial decision,  the  rights  of  States  while  maintained  (as  in  the 
Granger  cases)  as  against  private  persons  or  bodies,  were  for  a 
time  regarded  with  less  favour  whenever  they  seemed  to  conflict 
with  those  of  the  Federal  government.  In  none  of  these  three 
periods  can  the  judges  be  charged  with  any  proetitution  of  their 
functions  to  party  purposes.  Their  action  flowed  naturaJly  from 
the  habits  of  thought  they  had  formed  before  their  accession  to 
tlLe  bench,  and  from  ^e  sympathy  they  could  not  but  feel  wiUi 
the  docbrines  on  whose  behalf  they  had  contended.  Even  on  Ute 
proverbially  upright  and  impartial  bench  of  England  the  same 
tendendes  may  be  discerned.  There  are  constitutional  questions, 
and  questions  touching  what  may  be  called  tJie  policy  of  the  law, 
which  would  be  decided  differently  by  one  English  judge  or  by 
another,  not  from  any  conscious  wish  to  favour  a  party  or  a  class, 
but  because  the  views  which  a  man  holds  as  a  citiien  cannot  fail 
to  colour  his  judgment  even  on  legal  points. 

The  lathers  of  the  Constitution  studied  nothing  more  than  to 
secure  the  complete  independence  of  the  judiciary.  The  Presi- 
dent was  not  permitted  to  remove  the  judges,  nor  Congress  to 
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^imini'h  tlieir  Balaries.  One  thing  only  vas  either  forgotten  or 
deemed  nndeeirable,  because  highly  inconvenient,  to  determine, 
— the  number  of  judges  in  the  Supreme  court.  Here  wae  a  weak 
point,  a  joint  in  the  court'i  armour  through  which  a  weapon 
might  some  day  penetrato.  Congress  having  in  1801,  pursuant 
to  a  power  contained  in  the  Constitution,  established  sixteen 
Circuit  courts,  President  Adams,  immediately  before'  he  quitted 
oflice,  appointed  members  of  his  own  party  to  the  jnsticeBhipe 
thus  created.  When  President  Jefferson  came  in,  he  refused  to 
admit  the  validity  of  the  appointments ;  and  the  newly  elected 
Congress,  which  waa  in  sympathy  with  him,  abolished  the  Circuit 
courts  themselves,  since  it  could  find  no  other  means  of  ousting 
the  new  justices.  This  method  of  attack,  whoee  constitutionality 
has  been  much  doubted,  cannot  be  used  against  the  Supreme 
cour^  because  Uiat  tribunal  is  directly  created  by  the  Constitu- 
tion. But  aa  the  Constitution  does  not  prescribe  the  number 
of  justices,  a  statute  roay  increase  or  diminish  the  number  aa 
Congress  thinks  fit  In  1866,  when  Congress  was  in  fierce 
antagonism  to  President  Johnson,  and  desired  to  prevent  him 
from  appointing  any  judges,  it  reduced  the  number,  whicb  was 
then  t^  by  a  statute  providing  that  no  vacancy  should  be  filled 
up  tUl  the  number  was  reduced  to  seven.  In  1869,  when  John- 
son had  been  succeeded  by  Grant,  the  number  was  raised  to  nine, 
and  the  legal  tender  decision  given  just  b^ore  waa  presently 
reversed  by  the  altered  court  This  method  is  plainly  susceptible 
of  further  and  possibly  dangerous  applicati<»i.  Suppose  a  Con- 
gress and  President  bent  on  doing  something  which  the  Supreme 
court  deems  contrary  to  the  Constitution.  They  pass  a  statute. 
A  case  arises  nnder  it  The  court  on  the  hearing  of  the  case 
unanimously  declares  the  statute  to  be  null,  as  being  beyond  the 
powers  of  Congress.  Congress  forthwith  posses  and  the  President 
signs  another  statute  more  than  doubling  the  number  of  the  jus- 
tices. The  President  appoints  to  the  new  justiceships  men  who 
are  pledged  to  hold  iht  former  statute  constitutionaL  The 
Senate  confirms  his  appointments.  Anotlira  case  raising  the 
validity  of  the  disputed  statute  is  brought  up  to  the  court  The 
new  justices  outvote  the  old  ones :  the  statute  is  held  valid :  the 
security  provided  for  the  protection  of  the  Constitution  is  gone 
like  a  morning  mist 

What  prevents  such  assaults  on  the  fundamental  law — assaults 
which,  howevar  immoral  in  substance^  would  be  perfectly'  le^  in 
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form  t  Xot  the  mechanism  of  government,  for  kU  its  checks  have 
been  eroded.  Not  the  conscience  of  the  legislature  and  the  Pre- 
sident, for  heated  combatants  seldom  shrink  from  justifying  the 
means  hj  the  end.  Nothing  but  the  fear  of  the  people,  whose 
broad  good  sense  and  attachment  to  the  great  principles  of  the 
Constitution  may  generally  be  relied  on  to  condemn  such  a  per^ 
version  of  ila  forms.  Yet  if  excitement  has  risen  high  over  \iit 
country,  a  majority  of  the  people  may  actjuiesce ;  and  then  it 
matters  little  whether  what  is  really  a  revolution  be  accomplished 
by  openly  violating  or  by  merely  distorting  the  forms  of  law.  To 
the  people  we  come  sooner  or  later :  it  is  upon  their  wisdom  and 
self-restraint  that  the  stability  of  the  most  cunningly  devised 
scheme  of  government  \ri\l  in  the  last  resort  depend. 
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OOMPABBON  OF  THK  AMKWCAK  AND  KUBOPKAN  STSTKMS 

The  relations  to  one  anoUier  of  the  dilferent  branches  of  the 
government  in  the  United  States  are  so  remiu-kable  and  so  fuU  of 
instruction  for  other  countries,  that  it  seems  desirable,  even  at 
the  risk  of  a  littls  repetition,  to  show  b;  a  comparison  with  the 
Cabinet  or  parliamentary  system  of  European  countries  how  this 
complex  American  inachinerj  actually  works. 

The  English  system  on  which  have  been  modelled,  of  coarse 
with  many  variations,  the  systems  of  France,  Belgium,  Holland, 
Italy,  Germany,  Hungary  (where,  however,  the  English  schemo 
has  been  compounded  with  nn  ancient  and  very  interesting 
native-bom  constitution),  Sweden,  Norway,  Denmark,'  Spain,  and 
Portugal,  as  well  as  the  constitutions  of  the  great  self-goveming 
English  colonies  in  North  America  and  Australia — this  English 
system  places  at  the  head  of  the  state  a  person  in  whose  name  all 
executive  acts  are  done,  and  who  is  (except  in  France)  irrespon- 
sible and  irremovable.*  His  acts  are  done  by  the  advice  and  on 
the  responsibility  of  ministers  chosen  nominally  by  him,  but 
really  by  the  representatives  of  the  people — usually,  but  not 
necessarily,  from  among  the  members  of  the  legislature.  The  re- 
presentaUves  are,  therefore,  through  the  agents  whom  they  select, 
the  true  government  of  the  country.  When  the  representative 
Msembly  ceases  to  trust  these  agents,  the  latter  resign,  and  a 
new  set  are  appointed.  Thus  the  executive  as  well  as  the  legis- 
laUve  power  really  belongs  to  the  majority  of  the  representative 
chamber,  though  in  appointing  agents,  an  expedient  which  its  size 
makes  needful,  it  iii  forced  to  leave  in  the  hands  of  these  agenta 

*  Id  Dcniniirk  canititnliaDml  goTanuasiit  lecmi  atUl  to  aulxUt  In  tktorj, 
thoagli  tor  K  good  many  years  it  has  bean  auipendtd  in  pncUcs. 

'  la  ib»  British  colonios  ttis  goviruor  li  immavsble  by  th*  colony,  and 
limpooiibla  to  it*  legiilatuit,  thoagli  raipinuible  to  and  Tomoiabie  bj  Um  boms 
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a  measure  of  discre^on  euffieient  to  nuike  Uiem  appeu  dutjnct 
from  it^  and  Bometimes  to  tempt  ihem  to  acta  which  their  mastera 
disapprove.  As  the  legielature  is  thus  in  a  sense  executive,  sa 
the  executive  government,  the  council  of  ministers  or  cabinet,  is 
in  BO  far  legislative  that  the  initiation  of  meaaureB  rests  very  largely 
with  them,  and  the  carrTing  of  measures  through  the  Chamber 
demands  Uieir  advocacy  and  counter  pressure  upon  the  majority 
of  the  representatives.  They  are  not  merely  executive  agento 
but  also  legislative  leaders.  One  may  say,  indeed,  that  the  legis- 
lative and  executive  functions  are  interwoven  as  closely  under 
this  system'  as  under  absolute  monarchies,  such  as  Imperial 
Rome  or  modem  Bussia;  and  the  fact  that  taxation,  while 
effected  by  means  of  legi^tion,  is  the  indispensable  engine  of 
administration,  shows  how  inseparable  are  these  two  apporentiy 
distinct  powers. 

Under  this  system  the  sovereignty  of  the  legislature  may  be 
more  or  leas  complete.  It  ia  most  complete  ia  Fraaoe;  least 
complete  in  Germany  and  Prussia,  where  the  power  of  tlte  Em- 
peror and  King  is  great  and  not  declining.  But  in  all  tliese 
countries  not  only  are  the  legislature  and  executive  in  dose  touch 
with  one  another,  but  they  settle  their  disputes  without  reference 
to  the  judiciary.  The  courts  of  law  camiot  be  invoked  by  the 
executive  against  the  legislature^  because  questions  involving  the 
validity  of  a  legislative  act  do  not  come  before  it,  since  the  legis- 
lature is  either  complete^  sovereign,  as  in  England,  or  the  judge 
of  its  own  competence,  as  in  Belgium.  The  judiciary,  in  other 
words,  does  not  enter  into  the  consideration  of  the  political  part 
of  the  machinery  of  government. 

This  system  of  so-called  cabinet  government  seems  to  Europeaiiit 
now,  who  observe  it  at  work  over  a  large  part  of  the  world,  an 
obvious  and  simple  system.  We  are  apt  to  forget  that  it  was 
never  seen  anywhere  till  the  English  developed  it  by  slow 
degrees,  and  that  it  is  a  very  delicate  system,  depending  on 
habits,  traditions,  and  understandings  which  are  not  easily  set 
forth  in  words,  much  less  transplanted  to  a  new  soiL 

We  are  also  prone  to  forget  how  very  recent  it  is.  People 
commonly  date  it  from  tt-i  reign  of  King  William  the  Thinl ; 
but  it  worked  very  irregularly  till  the  Hanoverian  kings  came  to 
the  throne,  and  even  then  it  at  first  worked  by  means  of  a 
monstroua  system  of  bribery  and  place-mongering.  In  tiie  days 
of  George  the  Third  the  personal  power  of  the  Crown  for  a 
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while  -revived  and  corruption  declined.^  The  ezecutiTe  head  of 
the  state  was,  during  the  latter  decades  of  the  centtuy,  a  factor 
apart  from  bis  ministers.  They  were  not  then,  aa  now,  a  mere 
conunittee  of  Parliament  dependent  upon  Parliament,  but  rather 
a  compromise  betveen  the  king's  will  and  the  will  of  the  parlia- 
mcntarj  majority.  They  deemed  and  declared  themselves  to 
owe  a  duty  to  the  king  conflicting  with,  sometimes  overriding, 
their  duty  to  Parliament  Those  phrases  of  abasement  before 
the  Crown  which  when  now  employed  by  prime  ministers  amuse 
OS.  by  their  remoteness  from  the  realities  of  the  case,  then 
expressed  realities!  In  1787,  when  the  Constitutianal  Conven- 
tion met  at  Philadelphia,  the  Cabinet  system  of  government  was 
in  England  still  immature.  It  was  so  immature  that  its  true 
nature  had  not  been  perceived."  And  although  we  now  can  see 
that  the  tendency  was  really  towards  the  depression  of  the 
C^wn  and  the  exaltation  of  Parliament,  men  might  well,  when 
they  compared  the  influence  of  George  lEL  with  that  exercised 
by  George  L,*  argne  in  the  terma  of  Dunning's  famous  resolu- 
tion, that  "  the  power  of  the  Crown  has  increased,  is  increasiiig, 
and  ought  to  be  diminished."  * 

'  Comptlan  wta  pmlble,  baeiinia  tha  HonM  of  Oodusoili  did  not  look  tm 
tnpport  to  ths  BaUon,  lU  dslata  mn  K*ntilj  reportAd,  it  bul  Uttla  mdh  of 
ntpooaiMlitr.  An  wtiTt  Idng  iru  Uientore  able  to  usart  blnuelf  ag&iuit  It,  tud 
to  form  *  put;  in  it,  li  vtU  *a  ostiids  ot  tt,  which  regarded  Um  m  iU  hud. 
Tbla  forcad  th*  WhSga  to  tluow  themaelvM  upon  tiu  dcUod  it  luge  ;  tlie  Toriu 
did  the  auue  ;  oormpUon  withered  tutj ;  tad  u  Pullunent  cuiie  mora  and 
more  under  Iha  intchfol  •7a  of  tha  people,  and  napouiihle  to  it,  the  IsflneDca  of 

*  Qoufernedr  Horili,  howeier,  one  ot  the  ftontiat  minds  in  tba  ConTsntioD  ot 
17S7,  renurked  there,  "  Our  Frerident  trill  be  the  Britiih  (Prima)  Ulnlatar.  It 
Hr.  foi  bid  orried  hli  Indl*  Bill,  ia  would  have  made  the  Uiniatoi  tiie  Sing 
In  form  ilmoat  la  well  aa  in  rabatiuictt." — EUiot'a  Debaia,  L  IBl. 

*  Qeoixa  in.  lied  the  adTintage  of  being  »  natioiul  king,  whsreu  hli  two 
tHcdeceaion  hid  bean  G«rniini  by  Impugs  lud  hibita  u  wall  u  b;  blood.  Bla 
populirity  contribntod  to  hii  inflaeniM  in  politlci.  Ura.  Fspendielc'i  Diary  con- 
tains aonia  amnalng  lllnaB&tloai  of  tha  eznbarant  damonitntlona  of  "  lojilty  " 
which  he  eidted.  Whan  he  went  to  Wejmooth  for  ■(•  -  Bathing  alter  bia 
tttomj  from  the  Brat  aeriouj  attiok  of  Innaer,  aowda  gathered  along  tha 
ihon,  and  banda  of  mn^o  atrnck  np  "  Qod  aire  the  Sing"  when  ha  docked  hii 
head  beneath  the  brine. 

<  It  li  not  eoiy  to  1*7  when  the  prindpla  ot  the  ibeolute  depeudence  of 
miniiten  on  1  perliunentuy  nuOoi^t?  wlthoat  regard  to  tha  wiahea  of  tha  Crown 
peued  into  1  aettled  doctrine.  (Needleei  to  uy  that  It  hu  lecelred  no  ConnallT 
Itgal  reoognitlon,  but  ii  merely  nai^ )  Tha  long  colnddence  during  the  dominuce 
ot  Pitt  and  hia  Tory  ancoMsoci  down  till  IS27  (^  the  wiahaa  and  intaierti  of  the 
Crown  with  thoie  of  the  jurllimentiry  majority  preTontad  the  qaeitioa  from 
•riling  In  a  piactieil  ihipe.    Eiau  is  1827  Ur.  Cuming  wntss  to  J.  W.  Croker  :— 
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The  greatest  problem  that  free  peoples  have  to  solve  is  hov 
to  enable  the  citizens  at  large  to  conduct  or  control  the  executive 
business  of  the  state.  Enghuid  was  in  ITS?  the  only  nation  (the 
cantons  of  Switzerland  wei-e  so  Bm&U  as  scarcely  to  be  thought  of) 
that  had  solved  this  problem,  firstly,  by  the  development  of  a 
representative  system,  secondly,  by  giving  to  her  representatives 
a  large  authority  over  the  executive.  The  Constitutional  Con- 
vention, therefore,  turned  its  eyes  to  her  when  it  sought  to  con- 
stitute a  free  government  for  the  new  nation  which  the  "more 
perfect  union  "  of. the  States  ^vas  calling  into  conscious  being.^ 

Very  few  of  the  members  of  the  Convention  had  been  in 
England  so  as  to  know  her  constitution,  such  as  it  then  was,  at 
first  hand.  Yet  there  were  three  sources  whence  light  fell  upon 
it,  and  for  that  light  they  were  grateful  One  was  their  experi- 
ence in  dealing  with  the  mother  country  sincd  the  quarrel  began. 
They  saw  in  Britain  an  executive  largely  influenced  by  the  per- 
sonal volitions  of  the  kin^  and  in  its  conduct  of  colonial  and 
foreign  afl'airs  largely  detached  from  and  independent  of  Parlia- 
ment, since  it  was  able  to  take  tyrannical  steps  without  the  pi'c- 
vious  knowledge  or  consent  of  Parliament^  and  able  afterwards 
to  defend  those  steps  by  alleging  a  necessity  whereof  Parliament, 
wanting  confidential  information,  could  imperfectly  judge.  It 
was  in  these  colonial  and  foreign  afiairs  that  the  power  of  the 
Crown  chiefly  lay  (as,  indeed,  to  this  day  the  authority  of  Par- 
liament over  the  executive  is  smaller  here  than  in  any  other  de- 
partment^ because  secrecy  and  promptitude  are  more  essential), 
so  they  could  not  be  expected  to  know  for  bow  much  less  the 
king  counted  in  domestic  ofiairs.  Moreover,  there  was  be- 
lieved to  be  often  a  secret  junto  which  really  controlled  the 
ministry,  because  acting  in  concert  with  the  Croivn ;  and  the 
Crown  had  powerful  engines  at  its  disposal!,  bribes  and  honours, 
pensions  and  places,  engines  irresistible  by  the  average  virtue  uf 
representatives  whose  words  and  votes  were  not  reported,  and 
nearly  half  of  whom  were  the  nominees  of  some  magnato.' 

"Am  I  to  uDiluiUnd,  then,  that  yoa  conaldar  tlir  King  [Ceoree  IV.]  u  cam- 
plctelj  In  tha  hiada  of  ttaa  Tory  uiitocrocy  u  hii  talher,  or  ritlisr  u  Geoiva  IL 
wu  in  tba  luDdi  otthB  Whi«i  t  If  h,  Geor^a  III.  nigued  sod  Mr.  Pitt  (both 
bthsr  and  md)  tdmini^teml  th«  OoVErnment  in  vain.  I  hira  a  better  opiuioa  of 
the  nal  rigour  ot  the  Cronrn  vhen  it  chooMi  to  put  fortb  itk  own  *tr«ngtli,  shd  I 
un  not  without  lame  nliuica  on  ths  bod;  of  tbe  peoi'lo  "  ' — Crobcr  Correipoiidt-Kf, 
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The  second  mirce  wu  the  legal  preaentetion  of  Uie  I 
GoDstitation  in  saientifio  text-books,  and  p&rticukrlj  in  Bkick- 
Btona,  whose  famoiu  ComfMtUaria,  first  published  in  1766  (^eir 
aabstonce  having  been  delirered  as  profeBsorial  lectures  at  Oxford 
in  1768  and  Bereral  succeeding  years),  had  quickly  become  the 
Btondard  authority  on  the  subject  Now  Blacketone,  as  is 
natural  in  a  lawyer  who  looks  rather  to  the  strict  letter  of  the 
hiw  than  to  the  praelace  which  had  grown  np  modifying  it, 
describes  the  royal  prerogative  in  terms  more  appropriate  to 
the  days  of  the  Stuarta  than  to  those  in  which  he  wrote,  and 
dwells  on  the  independence  of  the  execntiTe,  while  also  declar- 
ing the  withholding  from  it  of  legislatiTe  power  .to  be  essential 
to  freedom.' 

The  third  source  was  the  yiew  of  the  English  Constitution 
given  by  the  political  philosophers  of  the  eighteenth  century, 
among  whom,  since  he  was  by  far  the  most  important,  we  seed 
look  at  Montesquieu  alone. 

When  the  famous  treatise  on  The  Spirii  of  Lma  appeared  in 
1746,  a  treatise  belonging  to  the  small  class  of  books  which  p«- 
maneaUy  turn  the  course  of  human  thought,  and  which,  unlike 
Si.  Augustine's  dtt/  of  Ood,  turned  it  immediately  instead  of 
having  to  wait  for  centuries  til]  the  hour  of  its  power  arrived,  it 
dwelt  nptm  the  separation  of  the  executive,  legislative,  and 
judicial  powers  in  the  British  Constitution  as  the  most  remark- 
able feature  of  that  system.  Accustomed  to  see  the  two  former 
powers,  and  to  some  extont  the  Huid  also,  exercised  by  or  under 
the  direct  control  of  the  French  monarch,  Montesquieu   attri- 

'  Sm  Blujkitons,  Commoifariu,  bk.  1.  chtp.  S. — "Wheueter  tho  power  □( 
Diiklag  tnd  tlutt  of  ufon^Dg  tha  lam  >r«  nnHed  togatber,  then  can  bs  so  pnUic 
IHMrty,  .  ,  .  Wlien  tlis  Itglalatln  oad  aiscutiTS  iiutbori^  tn  In  dlatinct  han^ 
tha  tormtt  will  Uka  can  not  to  antrugt  the  UtUr  with  M  largs  a  power  M  majr 
tand  to  tlia  mbTonlon  nf  Ita  own  indspendBncB,  and  thBTSwitli  o[  tha  libtrty  of 
tha  labjact.  .  .  .  Tha  Crows  cannot  of  itaaU  begin  an;  tltantioD  In  tta*  piuest 
aatabUibad  law  ;  bnt  It  may  approT*  or  duapproTO  of  tba  altaratlom  ingBsited 
and  oonaaolad  to  by  tha  two  Houiai.  Tba  IsgislatiTe,  theratora,  cannot  abridg* 
tba  aiBcntlTa  powar  of  any  ilghta  vblcli  it  now  bai  by  law  witbont  ita  own  con- 
aant."  Tbara  ii  no  bint  bsra,  or  in  cbap.  rii.  on  tba  nya]  pramgatlTa,  that  tba 
royal  powar  of  diaapptoral  bad  sot  baan  in  fact  aiarciiad  for  Wma  fifty  yaan. 
Blackatona  doaa  not  qaot«  Uonteaqnian  for  tba  partionlar  propoaition  tbat  tlia 
powan  mnat  be  lepanted,  bnt  baa  aTJdently  bean  iaSDancad  by  bio.  A.  littla 
lalai  ba  dtaa  a  famoua  dictiun,  "  Tha  Piaiident  MoDteaqnlan,  tbongh  I  traat  U 

haftHi,  preaagea  tbat  aa  Roma,  Sparta,  and  Cu 

pariihld,  ao  tha  Conititotion  of  Eneland  will  In 
It  will  perlah  whanarar  tlia  l^laUtlva  power  il 
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buted  English  freedom  to  their  separation.'  The  King  of  Great 
Britain  then  possessed  a  larger  prerogative  than  he  has  now,  and 
as  even  then  it  seemed  on  paper  much  larger  than  it  realHj  was, 
it  was  natural  that  a  foreign'  observer  should  underrate  the 
dzecutive  character  of  the  Bntish  Parliament  and  overrate  the 
executive  anthoritf  of  the  monarch  as  a  person.  Now 
Montesquieu's  treatise  was  taken  by  the  thinkers  of  the  next 
generation  as  a  sort  of  Bible  of  political  philosophy.  Hamilton 
and  Madison,  the  two  earliest  exponents  of  the  American  Con- 
stitution they  had  done  so  much  to  create,  cite  it  in  the  Federaiiat 
much  as  the  schoolmen  cite  Aristotle,  that  is,  they  cite  it  as  an 
authority  whjch  everybody  will  recognise  to  be  binding;  and 
Madison  in  particular  constantly  refers  to  this  separatloa  of  the 
legislative,  executive,  and  judicial  powars  as  the  distinguishing 
note  of  a  free  goramment; 

These  views  of  the  British  Constitution  tallied  with  and  were 
strengthened  by  the  ideas  and  habits  formed  in  the  Americans 
by  their  experience  of  representative  government  in  the  colonies, 
ideas  and  habits  which  were  after  all  the  dominant  factor  in  the 
construction  of  their  political  system.  In  these  colonies  the 
executive  power  had  been  vested  either  in  a  governor  sent  from 
England  by  the  Crown,  or  in  cert&in  proprietors,  as  they  were 
called,  persons  to  whom  the  English  Crown  had  granted  heredi* 
tary  rights  in  a  provinca*  Along  with  these  authorities  there 
had  existed  representative  assemblies,  who  made  laws  and  voted 
money  for  the  purposes  of  their  respective  commonwealths. 
They  did  not  control  the  governor  because  his  commission  issued 
from  the  British  Crown,  and  be  was  responsible  thereto  and  not 
to  the  Colonial  Government.  A  governor  had  no  parliamentary 
cabinet,  but  only  officials  responsible  to  himself  and  the  Crown. 
His  veto  on  acts  of  the  colonial  legislature  was  frequently  used ; 
and  that  body,  with  no  means  of  controlling  his  conduct  other 
than  the  refusal  to  vote  money,  was  a  legislature  and  nothing 
more.  Thus  the  Americans  found  and  admired  in  their  colonial 
(or  State)  systems,  a  separation  of  the  legislative  from  the  exe- 
cutive branch,  more  complete-  than  in  England,  because  in  the 
colonics  no  ministers  sat  in  the  le^slaturo.     And  being  already 

■  Locks  had  alnadj  ranirkad  {On  CivO  Oavemtaenl,  cDap.  ijt.)  tbat  "  tbt 
Icciilativa  ■nd  tiacntlva  pomn  tit  to  diitinut  hands  Id  4II  modented  EDaDanhlw 
■ad  well-lnniMl  gDvammcnU." 

*  ManUud  nodfr  Lord  BtiltUnoic  ii  the  rAToUliT  eiaiopla 
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proud  of  tfaeir  freedoin,  ihej  attributed  its  amplitude  chiefly  to 

From  their  colonial  experience,  coupled  with  these  notions  of 
tiie  British  Constitutaon,  the  men  of  1787  drew  three  conclusions: 
Firetly,  that  the  Testing  of  the  execntSre  and  the  legislative 
powers  in  different  bands  was  the  nonnal  and  natural  feature  of 
a  free  goTemment  Secondly,  that  the  power  of  the  execntive 
vas  dangerous  to  liberty,  and  Kiust  be  kept  within  well-defined 
boundaries.  Thirdly,  that  in  order  to  check  the  head  of  the 
state  it  was  necessary  not  only  to  define  his  powers,  and  appoint 
him  for  a  limited  period,  but  also  to  destroy  his  opportunities  of 
influencing  the  legislature. .  Conceiving  that  ministers,  as  named 
by  and  acting  under  the  orders  of  the  President^  would  be  hia 
instmmente  ratiier  than  faithful  representatives  of  the  people, 
tjiey resolved  to  prevent  them  from  holding  this  doable  character, 
and  therefore  forbade  "any  person  holding  office  under  the 
United  States  "  to  be  a  member  of  either  House.*  They  deemed 
~  that  in  this  way  they  had  rendered  their  legislature  pure,  in- 
dependent, vigilant,  the  servant  of  the  people,  the  foe  of  arbitrary 
power.  Omnipotent,  however,  ihe  framers  of  the  Constatution 
did  not  mean  to  make  it^  They  were  seanble  of  the  opposite 
dangers  which  might  flow  from  a  feeble  and  dependent  executive. 
The  proposal  made  in  the  first  draft  of  the  Constitution  that 
Congress  should  elect  the  President^  was  abandoned,  leat  he 
shoidd  be  merely  it«  creature  and  unable  to  check  it,  To 
etrengthen  his  position,  aod  prevent  intrigues  among  members  of 
Cougreaa  for  this  supreme  office,  it  was  settled  that  the  people 
should  tiiemselves,  through  certain  electors  appointed  for  the 
purpose,  choose  the  President  By  giving  him  the  better  status 
of  a  popular,  though  indirect,  mandate,  he  became  independent 
of  Congress,  and  was  «ncouraged  to'  use  his  veto,  which  a  mere 
nominee  of  Congress  might  have  hesitated  to  do.  Thus  it  was 
believed  in  1787  that  a  due  balance  had  been  arrived  at,  the 
independence,  of  Congress  being  secured  on  the  one  side  and  the 
independence  of  the  President  on  the  other.  Each  power  hold* 
ing  the  other  in  checl^  tiie  people,  jealous  of  their  hardly-won 

*  Id  1700  tha  Eogllali  Aot  at  Baltltmant  viuctad  that  "  no  peraoD  irbo  baa  an 
offlca  oi  a  place  of  profit  nndar  tha  Eing  atiall  ba  capable  or  esning  aa  a  member 
of  tba  Home  of  Commaiu.''  Thle  proriatan  nerar  took  effect,  baring  been  re- 
pealed by  tbe  Act  i  A>Uia>  c.  8.  Bnt  tbe  holding  of  tbe  gnat  nujoritr  of  oOcoa 
nndec  (ba  Crom  li  now,  ij  Itatnta,  a  diaquallllcalloa  for  alttlug  In  tha  Hona*  of 
Cominoiia.    Sea  Aaaon,  Law  and  Ciutvn  iff  (Aa  Coiutituliim,  toL  L  p.  171. 
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Ubortio^  woiildbo  conrtea  %.eaJ^:M^.'Sar'fi6m  tto  oncro«B> 
meiita  of  eitherr 

There  vaa  t^  course  Uid  riak  that  coutroTBi«leB  u  to  thmr 
respectaTe  rights  and  powera  would  arise  between  these  two 
'departments.  But  the  creation  of  a  court  entitled  to  place  an 
^udioritatiTe  interpretation  upon  the  Constitutaon  in  which  the 
^preme  will  of  the  people  was  expreased,  provided  a  remedy, 
'ftviilable  in  manj,  if  not  in  all,  of  each  cases,  and  a  secimty  for  tiie 
faithful  observance  of  tlie  Constitution  whicb  England  did  no^  and 
Wder  her  STstem  of  aif  ompipotent  Parliament  could  not,  possess.^ 

"They  bnilded  better  tJun  they  knew."  They  divided  the 
l^;ialature  from  the  executive  so  completely  as  to  make  each  not 
'only  independent,  but  weak  even  in  its  own  proper  sphere.  The 
'PrMident  was  debarred  from  carrying  Congress  along  with  him, 
'as  a  popular  prime  minister  may  carry  Parliament  in  England, 
'to  effsct  some  sweeping  change.  He  is  fettered  in  foreign  policy, 
'and  in  appointments,  by  tho  concurrent  rights  of  the  Senate.' 
'He  is  forludden  to  appeal  at  a  crisis  from  Congress  to  the  country.  . 
iNeveitheless  his  office  retains  a  measure  of  solid  independence 
in  the  fact  that  the  nation  regards  him  as  a  direct  representative 
'and  embodiment  of  its  majesty,  while  the  circumstance  that  he 
'holds  office  for  foUr  years  only  makes  it  possible  for  him  to  do 
'acts  of  power  during  those  four  years  which  would  excite  alarm 
^m  a  permanent  sovereign.  Entrenched  behind  the  ramparts 
'of  a  rigid  Constitution,  he  has  retained  rights  of  which  his 
prototype  the  English  king  has  been  gradnalOy  stripped.  Con- 
gress on  the  other  hand  was  weakened,  as  compared  with  the' 
British  Parliament  in  which  one  House  has  become  dominant^' 
'by  its  division  into  two  co-equal  houses,  whooe  disagreemeDt 
paralyses  legislative  action.  And  it  lost  that  direct  control  over 
the  executive  which  the  presence  of  ministers  in  the  legislature^' 
and  their  dependence  upon  a  majority  of  the  popular  Houae^ 
give  to  the  Parliaments  of  Britain  and  her  colonies.  It  has 
diverged  widely  from  the  EngUah  original  i^ch  it  seemed  likely,' 
with  only  a  alight  difference,  to  reproduce.  ' 

The  British  House  of  Commons  has  grown  to  the  suture  of  a 
supreme  executive  as  well  as  legislative  council,  acting  not  only 
hy  its  [oxiperly  legislative  power,  but  through  its  right  to  dis- 
place ministers  by  a  resolution  of  want  of  confidence,  and  to  * 
£ompd  the  sovereign  to  employ  such  servants  as  it  approves. 
Congress  remains  a  pure  legislature,  unable  to  displace  a  minister  i 
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unable  to  choose  the  agenta  hj  whom  its  laws  are  to  be  carried 
out,  and  taving  hitherto  failed  to  develop  that  internal  organixv 
tiott  which  a  large  assembly  needs  in  order  to  frame  and  saccesa- 
fully  pursue  definite  schemes  of  poh'cy.  Nevertheleae^  so  far- 
reaching  is  tlie  power  of  legislation.  Congress  has  encroached, 
and  may  encroach  still  farther,  upon  the  sphere  of  the  executive, 
Zt  encroaches  not  merely  with  a  consdous  [niipose,  but  because 
the  law  of  its  being  has  forced  it  to  create  in  its  committees 
bodies  whose  expansioii  necessarily  presses  Oil  the  executive; 
It  emaroachea  because  it  is  restless,  unwearied,  always  drawn  by 
the  progress  of  events  into. new  fields  of  labour. 

These  observations  may  suffice  to  show  why  the  Fathers  of 
the  ConstitatJon  did  not  adopt  the  English  parliamentary  or 
Cabinet  system.  They  could  not  adopt  it  because  they  did  not 
know  of  its  ezuteuce.  They  did  not  know  of  it  because  it  was 
still  immature,  because  Englishmen  bhemselyes  had  not  under- 
stood it,  because  tdie  recognized  authorities  did  not  mention  it^ 
Thore  is  not  a  word  in  Blackstone,  mnch  less  in  Montesquieu,  as 
to  the  duty  of  ministers  to  resigD  at  the  bidding  of  the  House 
of  Commons,  nor  anything  to  indicate  that  the  whole  life  of  the 
House  of  Commons  was  destined  to  centre  in  the  leadership 
of  ministers.  Whether  the  Fathers  would  have  imitated  the 
cabinet  system  had  it  bean  proposed  to  them  as  a  model  may  be 
doubted.  They  would  probably  have  thou^t  that  the  creation 
of  a  frame  of  government  so  unified,  so  sb^ng  so  c&pable  of 
swiftly  and  irresistibly  accomplishing  tlie  purposes  of  a  transitory 
majority  as  we  now  perceive  it  to  be,  might  prove  dangerons  to 
those  liberties  of  the  several  States,  as  well  as  ot  individual 
citizens,  which  filled  the  whole  background  of  their  landscape. 
But  as  the  idea  never  presented  itself,  we  cannot  say  that  it  was 
rejected,  nor  cite  the  course  they  took  as  an  expression  of  their 
judgment  against  the  system  under  which  England  and  her 
colonies  have  so  far  prospered. 

'  Roger  Bbemun  un  ihe  loiporUnca  of  tfa«  Engllih  CaliiTict,  thongli  bs 
looked  on  it  u  m  mere  engine  in  the  Ccown'i  luodi.  "  The  nallDii,"  he  olueired, 
In  the  CoiiTention  of  1797,  "  !•  in  fut  sorerned  b;  tbe  Cnbinet  coandl,  who  (n 
the  ore«tnr^  oC  the  Croirii.  The  conient  ot  Parllemeiit  ii  neceHu7  to  gtre 
uneUon  to  their  meamr«,  end  Ihii  they  eeiLly  obtoin  by  the  inHuence  of  the 
Crown  in  »ppointlng  to  »U  offiaej  of  hononr  end  pioflt."  11  most  be  Mmein'bered 
th«t  the  HouM  of  Lords  »u  tu  more  powerful  in  1787  then  It  ii  now,  not  only 
«  a  branch  of  the  legiiUture,  hot  In  reapect  of  the  horoughi  owned  by  tb* 
lading  peer)  :  ntid  thcrerote  the  dependence  of  the  minlitrf  on  the  Hoiue  of 
Commona  wu  >  leu  promiiwnt  feetare  of  the  Conititntion  than  It  ie  now. 
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That  Byetem  could  not  be  deemed  to  have  reached  ita  maturity^ 
till  the  power  of  the  people  at  large  had  been  established  b^  tho 
Beform  Act  of  1832.  For  its  essence  resides  in  the  delicate 
equipoise  it  creates  between  the  three  powers,  the  ministry,  ths 
Hoose  of  Commons,  and  the  people.  The  House  ia  strong,  be- 
cause it  can  caU  t^e  ministry  to  acconnt  for  every  act,  and  can, 
by  refusing  supplies,  compel  their  resignation.  The  ministry 
are  not  defenceless,  because  they  can  disaolTe  Parliament,  and 
ask  the  people  to  judge  between  it  and  them.  Parliament,  when 
it  displaces  a  ministry,  does  not  strike  at  execulJTe  authority :  it 
merely  changes  ila  agents.  The  ministry,  when  they  dissolTe 
Parliunent,  do  not  attack  Parliament  as  an  institution :  they 
recognize  the  supremacy  of  the  body  in  aaking  the  country  to 
change  the  individuals  who  compose  it.  '  BoUi  the  House  of 
Commons  and  the  ministry  act  and  move  in  the  full  view  of  the 
people,  who  sit  as  arbiters,  prepared  to  judge  in  any  controversy 
that  may  arise  The  House  is  in  touch  with  t^e  people,  becanse 
every  member  must  watch  the  lights  and  shadows  of  sentiment 
whidi  play  over  his  own  constituency.  The  ministry  are  in 
touch  with  the  people,  becanse  they  are  not  only  Uiemselvea 
representatives,  but  are  beads  of  a  groat  party,  sensitive  to  its 
feelings,  forced  to  weigh  the  effect  of  every  act  they  do  upon  the 
confidence  which  their  party  places  in  them.  The  only  con- 
juncture which  this  system  of  "  checks  and  balances "  does  not 
provide  for  la  that  of  a-  nunistry  supported  by  a  parliamentary 
majority  pursuing  a  policy  which  was  not  presented  to  the 
people  at  the  last  general  election,  and  of  which  the  bulk  of  the 
people  in  fact  disapprove.*  This  is  a  real  danger,  yet  one  which 
can  seldom  last  long  enoogh  to  work  grave  mischief  for  the 
organs  of  public  opinion  are  now  so  potent,  and  the  opportunities 
for  its  expression  to  numerous,  that  the  anger  of  a  popular 
majority,  perhaps  even  of  a  very  strong  minority,  is  almost 
certain  to  akrm  both  the  ministry  and  tho  House,  and  to  arrest 
them  in  their  couree.' 

'  Ths  ncmt  leading  cue  on  tbli  lubject  ii  thit  at  Loid  Baiooniflald  • 
QoTsnuaant  from  1S76  till  1880.  It  followed,  daring  tha  join  1877  and  IS7S, 
•  fonign  [wlicj  uliiiih  tha  bnlk  of  tha  alsotmi  apparentlT  dlupprored  (thongh 
•oma  ponona  hold  that  than  mm  not  a  dUappioTlng  majorJt]r  In  tha  couatr;  till 
1879),  bnt  irhich  Parliament  uoctfonad  by  large  raajoritie*.  Bat  the  Tahameut 
popnlar  agitation  at  1S7S-78  asenis  to  hara  had  tha  effect  of  oontideTablr  modl^* 
ing  tha  policy  of  tha  mlnlitrj,  though  K  coold  not  whollf  change  Ita  dlreotion. 

>  "Tha  dangan  arlting  from  a  ftitj  aplrit  In  Parliamant  aii»«Urig  Uuit  «t 
tha  nation,  and  of  a  tel&ihneai  in  Parliament  eontradiotliig  tha  Cne  Intcaat 
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The  drawback  to  this  sjBtem  of  exquisite  equipoise  is  the 
liability  of  its  equilibrium  to  be  frequently  disturbed,  eocli  dis- 
turbance iitTolTing  either  a  change  of  govemment,  with  immense 
temporary  inconvenience  to  the  departments,  or  a  general  elec- 
tion, with  immense  expenditure  of  money  and  trouble  in  the 
country.  It  is  a  system  whose  succesEfol  working  presupposes 
the  existence  of  two  great  parties  and  no  more,  parties  each 
steong  enough  to  restrain  the  violence  of  the  other,  yet  one  of 
them  steadily  preponderant  in  any  given  House  of  Conunoos. 
Where  a' third,  perhaps- a  fourth,  party  appears,  the  conditions 
are  changed.  The  scales  of  Parliament  oscillate  as  the  weight 
of  this  detached  group  is  thrown  on  onn  side  or  the  other ;  dis- 
solutions become  more  frequent^  and  even  dissolutiona  may  fail 
to  restore  stability.  The  recent  history  of  the  French  Republic 
shows  the  difGcmties  of  working  a  Chamber  composed  of  groups  : 
nor  is  the  same  source  of  difficulty  unknown  in  England. 

It  is  worth  while  to  compare  tlie  form  which  a  constitutional 
struggle  takes  under  the  Cabinet  system  and  under  that  of 
America 

In  England,  if  the  ezecutivs  ministry  displeases  the  House  of 
Commons,  the  House  passes  an  adverse  vote.  The' ministry  have 
their  choice  to  resign  or  to  dissolve  Parliament  If  they  resign, 
a  new  ministry  is  appointed  from  the  party  which  has  proved 
itself  strongest  in  the  House  of  Commons ;  and  co-operation 
being  restored  between  the  legislature  and  the  executive,  public 
business  proceeds.  I^  on  the  other  hand,  the  ministi?  dissolve 
Parliament,  a  new  Parliament  is  sent  up  which,  if  favourable  to 
the  existing  cabinet,  keeps  them  in  ofSce,  if  un&vourable, 
dismisses  them  forthwith.*  Accord  is  in  either  case  restored. 
Should  the  difference  arise  between  the  House  of  Lords  and  a 

tho  nation,  an  not  grut  dsugtn  In  *  eovntT;  vbar*  tha  mind  of  the  natlou  U 
it«ulll7  politi«l,  and  vhart  ixt  contial'  ovar  Iti  n|H«MiitatiT«i  It  conatuit.  A 
Mttadj  oppoaition  to  a  fOTTDsd  pnbtia  opioios  li  liardl^  pooiiljla  in  our  Hoiu»  of 
ComiDoiii,  10  Inetuant  Li  tlis  naUoiul  ittentlon  to  politici,  and  to  beoii  tha  CeiT 
In  tilt  mind  at  uch  mimber  tliat  h«  may  loae  hia  T^nad  Hat. " — Walt«T  Bagthot, 
Xnglith  CamtHviion,  p.  241.  Than  ismtrki  of  tha  mott  acuta  of  T^g"'''  paliUcal 
writan  aiw  tna  mora  tma  now  than  tha;  wan  in  1872. 

'  Bceant  Inslancei,  dating  from  Mr.  IHsruli'i  nuignatlon  tn  December  13SS, 
«ben  tha  naultaol  tha  alaotlon  of  that  Tear  wan  aacartalned,  have  eatabllabcd  tba 
naaga  that  a  mlnUtTf  qnit*  olBce,  withont  waiting  to  ba  tanad  oat,  whan  tliaj 
know  that  tha  alactlon  ba*  gons  againit  tbam.  Hr.  Oladatost  resignad  forthwith 
after  tha  Qtnenl  Elactloni  of  1871  and  1886,  Lord  Beacooifiald  aftar  that  of 
1860.  Tha  luage,  howavar,  i>  not  yat  a  nla  of  tha  Conitltutloii  though  It  utau 
on  tha  waj  to  boMme  ona. 
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ministry  Bupported  by  the  House  of  ConunonB,  and  the  former 
persiat  in  rejecting  a  bill  irhicb  the  CommonB  send  np^  a 
dissolution  is  the  constitatioiial  remedy ;  and  if  the  newly-elected 
House  of  Gommoas  reasserts  the  view  of  its  predecessor,  the 
Lords,  according  to  the  no  v.  recognised  constitutional  practice, 
yield  at  once.  Should  they,  however,  edll  stand  out,  there 
Temains  the  extreme  expedient^  threatened  in  1833,  bnt  never 
yet  resorted  to,  of  a  crealdon  by  the  soTereign  (is.  the  ministry) 
of  new  peers  sufficient  to  turn  the  balance  of  votes  in  the  Upper 
Houbbl  FractJcaUy  the  altimat«  decision  always  rests  with  the 
people,  that  is  to  say,  with  the  party  which  for  the  moment 
commands  a  majority  of  electoral  votes.  This  method  of 
cutting  knots  applies  to  all  differences  that  can  arise  between 
executive  and  legislature.  It  is  a  swift  and  effective  metliod ; 
in  this  swiftness  and  effectivenesB  lie  it«  dangers  as  well  as  its 
merits. 

In  America  a  dispute  between  the  President  and  Congress 
may  arise  over  an  executive  act  ot  over  a  bill.  If  over  an 
executive  act,  an  appointment  or  a  treaty,  one  branch  of  Con- 
gress, the  Senate,  can  check  the  President,  that  is,  can  prevent  him 
from  doing  what  be  wishes,  but  cannot  make  him  do  what  they 
wiah.  If  over  a  bill  which  the  President  has  returned  to  Con- 
gress unsigned,  the  two  Houses  can,  by  a  two-tbirds  majority, 
pass  it  over  his  veto,  and  so  end  the  quarrel ;  though  the  carry- 
ing out  of  the  bill  in  its  details  must  be  left  to  him  and  lue 
ministers,  whose  dislike  of  it  may  render  them  unwilling  and 
therefore  unsuitable  agents.  Should  there  not  be  a  two-thirds 
majority,  the  bill  drope ;  and  however  important  tiie  question 
may  be,  however  essential  to  the  countiy  some  prompt  dealing 
with  it,  either  in  the  sense  desired  by  the  majority  of  Congress 
or  in  that  preferred  by  the  President^  nothing  can  be  done  till  the 
current  term  of  Cougrese  expires.  The  matter  is  then  remitted 
to  the  people.  If  the  President  has  still  two  more  years  in 
ofBce,  the  people  may  signify  their  approval  of  his  policy  by 
electing  a  House  in  political  agreement  with  him,  or  disapprove 
it  by  re-electing  a  hostile  House,  If  the  election  of  a  new 
President  coincides  with  that  of  the  new  House,  the  people  have 
a  second  means  provided  of  expressing  tlieir  judgment.  They 
may  choose  not  only  a  House  of  the  same  or  an  opposite  com- 
plexion to  the  last,  but  a  President  of  the  same  or  an  opposite 
complexion.     Anyhow  they  can  now  establish  accord  between 
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one  honM  of  Congress  and  ihe  executiTe.'  •  The  Senate,  however, 
ntaj  stOl  retmun  opposed  to  the  President^  and  may  not  be 
brought  into  harmony  with  him  until  a  sufficient  time  has  elapsed 
fot  the  majority  in  it  to  be  changed  by  the  choice  of  nev  senators 
by  the  State  l^slatures.  This  is  a  slover  method  than  that  of 
Britain.  It  may  fail  in  a  crisis  needing  immediate  action ;  but  it 
escapes  the  danger  of  a  hurried  and  perhaps  irrevocable  decision. 
There  exists  between  England  and  the  United  States  a 
difference  which  ia  full  of  interest.  In  England  the  legislative 
branch  has  become  supreme,  and  it  is  considered  by  Englishmen 
a  merit  in  their  system  that  the  practical  executive  of  tbe  country 
is  directly  responsible  to  the  House  of  Commons.  In  the  United 
States,  however,  not  only  in  the  national  government,  but  in  every 
one  of  the  States,  the  exactly  opposite  theory  is  proceeded  upon — 
that  the  executive  should  be  wholly  independent  of  the  legislative 
branch.  Americans  understand  that  this  scheme  involves  a  loss 
of  power  and  efficiency,  but  they  believe  that  it  makes  greatly 
for  safety  in  a  popular  government.  They  expect  the  executive 
and  the  legislature  to  work  together  as  well  as  they  can,  and 
public  opinion  does  nsually  compel  a  degree  of  co-operation  and 
efficiency  which  perhaps  could  not  be  expected  theoretically.  It 
is  an  interesting  commentary  on  the  tendencies  of  democratic 
government^  that  in  America  reliance  is  coming  to  be  placed 
more  and  more,  in  the  nation,  in  the  State,  and  in  the  city,  upon 
the  veto  of  the  Executive  as  a  protection  to  the  community 
against  the  legislatire  braneL  Weak  Executives  frequently  do 
harm,  but  a  strong  Executive  has  rarely  abused  popular  con- 
fidence. On  the  other  hand,  instances  where  the  Executive,  by  the 
use  of  his  veto  power,  has  arrested  mischiefs  due  to  the  action  of  the 
leg^latnre  are  by  no  means 'rar&  This  circumstance  leads  some 
Americans  to  believe  that  the  day  is  not  far  distant  when  in 
England  some  sort  of  veto  power,  or  other  constitutional  safe- 
guturd,  must  be  interposed  to  protect  the  people  against  their 
Parlitunent^* 

■  It  ii-  of  eouni  poulbt*  that  tbt  people  mtj  «l«ct  >t  tli«  tun*  tlma  > 
pTuident  lialaDgiiig  to  one  part;  uid  ■  Hcim  tbs  miO<"^t)'  vhtraof  belongs  to 
th<  othsr  part;.  Thli  faipptned  ta  187S,  when,  ImeTer,  tbe  preddeutlal  electun 
wu  dlipatcd.  It  i)  rendered  t-Miible  by  the  fact  that  the  Freitdaat  ii  electa  oa 
a  diSeiest  plan  from  the  Hoaae,  the  imiiller  States  having  rBlatiiely  mon  weight 
in  a  pruideDtial  ejitction,  and  the  prtildeiitial  eleoton  being  now  choaes,  in  each 
8UtA  by  "  gBnaral  ticket,"  not  In  dletricti. 

>  6m  Note  to  CUptu  XXXV.  at  the  and  ot  thia  Tolnma 
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While  some  bid  EogUnd  borroir  from  her  daughter,  other 
Americans  conceire  that  the  separation  of  the  legislature  from 
the  executive  haa  been  carried  too  far  in  the  United  States,  and 
suggest  that  it  would  be  an  improvement  if  the  ministers  of  the 
President  were  permitted  to  appear  in  both  Houses  of  Congress 
to  answer  questions,  perhaps  even  to  join  in  debatCL  I  have  no 
space  to  discuss  the  merits  of  this  proposal,  but  must  obeerve 
that  it  might  lead  to  changes  more  extensive  than  its  advocates 
seem  to  contemplate.  The  more  the  President's  ministers  come 
into  contact  with  Congress,  the  more  difficult  will  it  be  to  nuain- 
tain  the  independence  of  Congress  which  he  and  they  now 
possess.  When  not  long  ago'the  Norwegian  Star  Thing  forced 
the  King  of  Sweden  and  Norway  to  consent  to  his  ministers 
appearing  in  that  legislature,  the  king,  perceiving  the  import  of 
the  concession,  resolved  to  choose  in  future  ministers  in  accord  with 
the  party  holding  a  majority  in  the  Stor  Thing.  It  is  hard  to 
say,  when  one  begins  to  make  alteraldons  in  an  old  house,  how 
far  one  will  be  led  on  in  rebuilding,  and  I  doubt  whether  thia 
change  in  the  present  American  system,*po3siblyin  itself  desirable, 
might  not  be  found  to  involve  a  reconstruction  l&rge  enough  to 
put  a  new  face  upon  several  parts  of  that  system. 

In  the  history  of  the  United  States  there  have  been  four 
serioos  conflicts  between  the  legislature  and  the  execntdve.  The 
Urst  was  that  between  President  Jackson  and  Congress.  It 
ended  in  Jackson's  favour,  for  he  got  his  way ;  but  he  prevailed 
because  during  the  time  when  both  Houses  were  against  him,  his 
opponents  had  not  a  two-thirds  majority.  In  the  latter  part  of 
the  struggle  the  (re-elected)  House  was  with  him  ;  and  before  he 
had  quitted  office  his  friends  obtained  a  majority  in  the  always- 
changing  Senate.  But  his  success  was  not  so  much  the  success, 
of  the  executive  office  as  of  a  particular  President  popular  witb 
the  masses.  The  second  contest,  which  was  between  President 
Tyler  and  both  Houses  of  Congress,  was  a  drawn  battle,  because 
the  majority  in  the  Houses  felt  short  of  two-thirds.  In  the  third, 
between  President  Johnson  and  Congress,  Congress  prevailed; 
the  ebemies  of  the  President  having,  owing  to  the  disfrunchise- 
ment  of  most  Southern  States,  an  overpowering  majority  in  both 
Houses,  and  by  that  majority  carrying  over  his  veto  a  series  of 
Acta  so  peremptory  that  even  his  reluctance  to  obey  them  could 
not  destroy,  though  it  sometimes  marred,  their  efficiency.  It 
the  fourth  cose,  referred  to  in  a  previous  chapter,  the  victor; 
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remained  with  the  President)  because  the  Congressional  majority 
against  Tiim  wss  slender.  But  a  presidential  victory  is  usu&lly  a 
negative  victory.  It  consists  not  in  his  getting  what  be  wants, 
but  in  his  preventing  Congreaa  from  getting  what  it  wants  *  The 
practical  result  of  the  American  airangementB  thus  comes  to  be 
that  when  one  party  poseesses  a  large  majority  in  Congress  it  can 
overpower  the  Presents  taking  from  him  all  but  a  few  strictly 
reserved  functions,  such  as  those  of  pardoning,  of  making  pro- 
motions in  the  army  and  navy,  and  of  negotiating  (not  of  con- 
cluding treadea,  for  these  require  the  aasent  of  the  Senate)  with 
foreign  states.  Where  parties  are  pretty  equally  divided,  i.e.  when 
the  majority  is  one  way  in  the  Senate,  tbe  other  way  in  the  House, 
or  when  there  is  only  a  small  majority  against  the  President  in 
both  Honsee,  the  President  is  in  bo  far  free  that  new  fetters 
cannot  be  laid  upon  him  ;  but  be  must  move  under  those  which 
previous  legislation  has  imposed,  and  caa  take  no  step  for  which 
new  legislation  is  needed. 

It  is  mother  and  a  remarkable  consequence  of  the  absence  ol 
cabinet  government  in  .America,  that  there  is  also  no  party 
government  in  the  European  sense.  Party  government  in 
E^nce,  Italy,  and  England  means,  that  one  set  of  men,  united, 
or  professing  to  be  united,  by  holding  one  set  of  opinions,  have 
obtained  control  of  the  whole  machinery  of  government,  and  are 
'  working  it  in  conformity  with  those  opituons.  Their  majority 
in  tbe  country  is  represented  by  a  majority  in  tbe  legislature, 
and  to  this  majority  the  ministry  o£  necessity  belongs.  The 
ministry  is  the  supreme  committee  of  Uie  party,  and  controls  all 
the  foreign  as  well  as  domestic  affairs  of  the  nation,  because  tbe 
majority  is  deemed  to  be  the  nation.  It  is  otherwise  in  America. 
Men  do,  no  doubt,  t^Ik  of  one  party  as  being  "  in  power,"  meaning 
thereby  th^party  to  which  the  then  President  belongs.  But  they 
do  so  because  that  party  enjoys  the  spoils  of  office,  in  which  to  so 
many  politicians  the  value  of  power  consist*.  They  do  so  also 
because  in  tbe  early  days  the  party  which  prevailed  in  tbe  legis- 
lative usually  prevailed  also  in  tbe  executive  depiirtment,  and 
because  the  presidential  election  was,  and  still  is,  the  main  sttiiggle 
which  proclaimed'  the  predominance  of  one  or  other  party.* 

'  la  tbe  rimoiu  om  of  Pruldent  J&ckgon's  remonl  ot  tha  gaTDnuDeDt  dspoilti 
of  mons;  from  th*  United  SUtei  Buk,  tha  Pnsideut  did  ucompliih  hii  objacL 
But  thii  vu  «  Torr  eicaptionil  cue,  b«uQu  one  which  had  lenuiaed  within  tha 
flxtCQtlve  diKntlan  of  tht  Prewdest  (iiiM  DO  stttiit*  bul  happaned  to  provida  for  IL 

*  Tha  htitco?  of  ths  Bepablig  dividea  itMlf  in  the  mind  ot  moat  Americuu 
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But  the  Americans,  vben  they  speak  of  the  admmJstration 
party  u  the  party  in  power,  have,  in  borrowing  an  English 
phnue,  applied  it  to  utterly  different  fact&  Their  "  party  in 
power"  need  have  no  "power"  beyond  that  of  securing  places 
for  its  adberente.  It  may  be  in  a  minority  in  one  House  of 
Congress,  in  which  event  it  accomplishes  nothing,  but  can  at 
most  merely  arrest  adverse  legislation,  or  in  a  smoU  minority  in 
both  Houses  of  Qongress,  in  which  event  it  must  submit  to  see 
many  things  done  which  it  dislikes.  And  if  ita  enemies  control 
the  Senate,  even  its  executive  arm  is  paralysed.  Though  party 
feeling  has  generally  been  stronger  in  America  than  in  England, 
and  even  now  covers  a  larger  proportion  of  the  voters,  and 
enforces  a  stricter  discipline,  party  government  is  distinctly 
weaker. 

Those  who  lament  the  violence  of  European  factions  may 
fancy  America  an  Elysium  where  legislation  is  just  and  reason- 
able, because  free  from  bias,  where  pure  and  enlarged  views  of 
national  interest  override  the  selfish  designs  of  politicians.  It 
would  be  nearer  the  truth  to  say  that  the  absence  of  party 
control  operates  chiefly  to  make  laws  less  consistent^  and  to  pre- 
vwit  extended  schemes  of  policy  from  being  framed,  because  the 
chance  of  giving  continuous  effect  to  them  is  smalL  The  natural 
history  of  the  party  system  belongs  to  a  later  part  of  this  book. 
I  will  only  here  observe  that,  while  this  system  is  complete  and 
well  compacted  In  every  other  respect,  the  Constitution  has 
denied  to  it  some  of  the  means  which  European  methods  afford 
of  acting  through  both  the  legislature  and  tike  executive  at  onoa 
on  the  direct  and  daUy  government  of  the  country. 

We  are  now  in  a  position  to  sum  up  the  practical  results  of 
the  system  which  purports  to  sep&rato  Congress  from  tike  execu- 
tive, instead  of  uniting  them  as  they  are  united  under  a  cabinet 
government.  I  say  "purports  to  separate,"  because  it  is  plain 
that  the  separation,  significant  as  it  is,  is  less  complete  than 
current  language  imports,  or  than  tlie  Fathers  of  the  Constitu- 
tion would  seem  to  have  intended.  The  necessary  coherence  of 
the  two  powers  baffled  them.     These  results  are  five : — 

The  President  and  his  ministers  have  no  initiative  in  Congress, 

into  k  (Dcoenion  of  FmldeDU  ud  AdmlniitntioBi,  jnit  u  old-tuihiouad  hltloriMB* 
dirided  tbt  hlitOTT  of  Sn^Iuid  hf  tli«  nigna  of  ilogi,  b  tolanbia  m;  of  nekoD' 
tug  In  tha  difi  of  Edward  tb*  Third  ud  Biehard  ths  Baeotid,  when  Uw  paraenal 
lUU  of  tha  tonttiga  yiat  a  chiaf  tkctcr  to  tSiin,  bat  atannl  In  Ui«  dsp  '^ 

GMrgi  the  Fonrth  ud  WUlJiui  ths  f  ourlh. 
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litUe  influence   over   Congress,  except  .what  they  can 
exert  upon  individual  membera,  through  the  bestowal  of    . 
patf onage. 
Congress  has,  together  with  unlimited  powers  of  inquiry, 
imperfect   powers    of    control    oTsr    the    administrative 
departments. 
The  nation  does  not  always  know  how  or  where  to  fix  re- 
sponsibility for  misfeasance  or  neglect,     The  person  and 
bodies  concerned  in  making  and  executing  the  laws  are 
to  related  to  one  another  that  each  can  generally  shift 
the  bnrden  of  blame  on  some  one  else,  and  no  one  act« 
under  the  full  sense  of  direct  accountability. 
There  is  a  loss  of  force  by  friction — i.e.  part  of  the  energy, 
force,  and  time  of  the  n\en  aud  bodies  that  make  up  the 
government  is  dissipated  in  struggles  with  one  another. 
This  belongs  to  all  free  gOTemments,  because  all  free 
governments  rely  upon  checka     But  the  more  checks, 
the  more  friction. 
^eHi  is  a  risk  that  executive  vigour  and  promptitude  may 

be  found  wanting  at  critical  moments. 
We  may  include  these  defects  in  one  genwal  expression. 
There  is  in  the  American  government,  considered  as  a  whole,  a 
want  of  unity.  Its  branches  are  unconnected  ;  their  efibrts  are 
not  directed  to  one  aim,  do  not  produce  one  harmonious  result 
The  Bailors,  the  helmsman,  the  engineer,  do  not  seem  to  have  one 
purpose  or  obisy  one  will,  so  that  instead  of  making  steady  way  the 
vessel  may  pursue  a  devious  or  zigzag  course,  and  sometimes 
merely  turn  round  and  round  in  the  water.  The  more  closely  any 
one  watches  from  year  to  year  the  history  of  £ree  governments,  and 
himself  swims  in  the  deep-eddying  time  curreut,  the  more  does 
he  feel  that  current's  force,  so  that  human  foresight  and  purpose 
seem  to  count  for  Uttle,  and  ministers  and  parliaments  to  be 
swept  along  they  know  not  whither  by  tome  overmastering 
fate  or  overruling  providence.  But  this  feeling  is  stronger  in 
America  than  in  Europe,  because  in  America  such  powers  as 
exist  act  with  little  concert  and  resign  themselves  to  a  conscious 
impotence.  Clouds  arise,  blot  out  the  sun  overhead,  and  burst 
in  a  tempest;  the  tempest  passes,  and  leaves  the  blue  above 
bright  as  before,  but  at  the  same  moment  other  clouds  are 
already  beginning  to  peer  over  the  horizon.  Parties  are  formed 
and  dissolved,  compromises  are  settled  and  assailed  and  violated. 
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wars  bre&k  ont  and  are  fought  tliFoagh  and  forgotten,  new 
problems  begin  to  show  themEelves,  and  the  civil  powers,  PrBsi- 
denta,  and  Gabineta,  and  State  goremmenta,  and  Houses  of 
Congress,  seem  to  have  as  little  to  do  with  all  these  changes,  as 
little  ability  to  foresee  or  avert  or  resist  them,  as  the  former,  who 
sees  appr(»clung  the  tornado  which  will  uproot  his  crop,  has 
power  to  stay  its  devastating  course. 

A  President  can  do  little,  for  he  does  not  lead  either  Congress 
or  the  nation.  Congress  cannot  guide  or  stimulate  the  President, 
nor  replace  him  by  a  man  fitter  for  the  emergency.  The  Cabinet 
neitlier  receive  a  policy  from  Congress  nor  give  one  to  ik  Each 
power  in  the  state  goes  its  own  way,  or  wastes  precious  moments 
in  discussing  which  way  it  shall  go,  and  that  which  comee  to 
pass  seems  to  be  a  result  not  of  the  action  of  the  legal  o^ans  of 
the  state,  but  of  some  larger  force  which  at  one  time  uses  tiieir 
discord  as  its  means,  at  another  neglects  them  altogether.  This 
at  least  is  the  impression  -which  the  history  of  the  greatest 
problem  and  greatest  straggle  that  America  has  seen,  the  struggle 
of  the  slaveholders  against  the  Free  Soil  and  Union  party,  cul- 
minating in  the  war  of  the  rebellion,  makes  upon  one  who  look- 
ing back  on  its  events  sees  them  all  as  parts  of  one  drama.  The 
carefully  devised  machinery  of  the  Constitution  did  littie  to  solve 
that  problem  or  avert  thai  struggle.  The  nation  asserted  itself 
at  last,  but  not  till  this  machinery  had  failed  to  furnish  a  peace- 
ful means  of  trying  the  real  strength  of  the  parties,  so  as  to 
give  the  victory  to  one  or  to  settie  a  compromise  between  thoDL 

Not  wholly  dissimilar  was  the  course  of  events  in  the  first 
years  of  the  French  Revolution.  The  Constitution  framed  by 
the  National  Assembly  in  1791  so  limited  the  functions  and 
authority  of  each  power  in  the  state  that  no  one  person,  no  one 
body,  was  capable  of  leading  eiUier  the  nation  or  the  legislatnre, 
or  of  framing  and  maintaining  a  constructive  policy.  Things 
ware  left  to  take  their  own  course.  The  l^t  drifted  to  the 
rapids,  and  the  rapids  hurried  her  over  the  precipice.' 

This  want  of  unity  is  painfully  felt  in  a  crisis.  When  a 
sudden  crisis  comes  upon  a  free  state,  the  executive  needs  two 
things,  a  large  command  of  money  and  powers  in  excess  of  those 

'  Thii  Constitiition  of  ITSl  *ru  fi-uii«d  nsdar  Om  tuns  ide&  of  tti«  noed  Bs' 
(gpanUnx  Iha  eiecutlTa  uut  legiiUtlTS  dcputrnmU  vhioh  )innUed  at  Fhilidal. 
phis  in  1787.  For  wuit  of  « l«gitiiiuts  npraim  poim,  power  «t  l*it  fall  bits 
Iha  hand*  oT  Ita  Commlttcs  ot  Pabllc  Sarctf,  and  oltenroriia  of  tlir  Dircctorr. 
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■lloired  at  ordinkry  times.  Under  the  European  ijatem  the 
duty  of  meeting  sncli  a  cmiB  is  felt  to  devplve  as  mach  on  the 
repreaoDtative  Chamber  as  on  the  mlnisten  who  are  iLe  agents. 
The  Chamber  is  thereforo  at  once  appealed  to  for  Buppliea,  and 
for  Boch  legiakdon  u  tbe  occasion  demands.  When  these  have 
been  given,  the  ministry  moves  on  irith  the  weight  of  the  people 
behind  it ;  and  as  it  is  accustomed  to  work  at  all  times  with  the 
Chamber,  and  the  Chamber  with  it,  tho  piston  plays  emootUy 
and  quickly  in  the  cylinder.  In  America  the  President  has  at 
ordinary  times  little  to  do  with  Congress,  while  Congress  is 
unaccustomed  to  deal  with  executive  questions.  Its  ma^unery, 
and  especially  the  absence  of  ministerial  leaders  and  consequent 
want  of  oi^anizatioD,  nn£t  it  for  promptly  confronting  pnctlcal 
boubles.  It  is  apt  to  be  sparing  of  supplies,  and  of  that  confi- 
dence which  doubles  the  v&Iue  of  supplies.  Jealousies  of  the 
executive,  which  are  proper  in  quiet  times  and  natural  towards 
those  witit  whom  Congress  has  little  direct  intercourse,  may  now 
be  perilous,  yet  how  is  Congress  to  trust  persons  not  members 
of  its  own  body  nor  directly  amenable  to  ite  control  I  When 
dangers  thicken  the  only  device  may  be  the  Roman  one  of  a 
temporary  dictatorship.  Something  like  this  happened  in  the  ' 
War  of  Secession,  for  the  powers  then  conferred  upon  President 
lincoln,  or  exercised  without  congressional  censure  by  tiim,  were 
almost  as  much  in  excess  of  those  enjoyed  under  the  ordinary 
law  as  the  authority  of  a  Boman  dictator  exceeded  that  of  a 
Boman  consul'  Fortunately  the  habits  of  legality,  which  lie 
deep  in  the  American  as  tiiey  did  in  the  Boman  people,  re- 
assertod  themselves  after  the  war  was  over,  as  they  were  wont 
to  do  at  Borne  in  her  earlier  and  better  days.  When  the  squall 
had  pawed  the  ship  nghtod,  and  she  has  pursued  her  subseguent 
course  on  as  even  a  keel  as  before. 

The  defects  of  the  tools  are  the  glory  of  the  workman.  The 
more  completely  self-acting  is  Uie  machine,  the  smaller   is  the 

■  Thsca  Ii  ■  itor;  that  Fnaidcnt  Uncaln  uid  to  Salmon  F.  Cbtat,  bii  taen- 
iMij  of  ths  tr«Mut7,  In  tb*  Milf  d«j«  of  the  wu  :  "  Theu  nbeli  in  TioUtliii! 
tha  CoDititatlDii  to  dutrof  ths  Dulan.  I  ir<Il  Tlalita  <b«  Coiutitatiou  If  uaooMrj 
to  M*>  tba  Union  ;  and  I  inapect,  Cliua,  that  oar  Cotutltntloa  ia  going  to  ha** 
a  rough  tima  of  It  before  ve  gtt  dons  vith  this  ro*."  Ur.  Hajr,  haireTar,  tba 
dliUngaiahed  biographer  of  Lincoln,  to  vhom  I  liava  applied  for  infomaUoD, 
doabti  the  authentleltjr  of  the  anecdote,  aa  dnei  alia  lb.  Kobart  T.  tJi..h^1ii 
Praaident  Lincoln  tunallr  argBad  that  hit  nae  of  eitnacdlnary  powen  wai  pn>- 
Tldad  for  in  the  Coiutitntlau.  See,  hawavar,  the  paaai«e  in  Ui  •o-etUed  Hodcaa 
Uttar,  qnoted  to  1  note  to  Chapter  ZXXTV. 
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inteUigence  needed  to  irork  it ;  the  more  liable  it  ia  to  denoge- 
ment,  so  mxuHx  greater  most  be  the  skill  and  care  applied  hj  one 
who  tendi  it  The  Sngliflh  Coiutitatioii,  irhich  ire  admin  as  a 
masterpiece  of  delicate  eqoipoisea  and  complicated  medianiam, 
would  anywhere  bat  in  England  be  full  of  difficultiee  and  dangers 
It  stands  and  prospers  in  rirtae  of  the  traditiona  that  still  live 
among  English  statesmen  and  the  reverence  tliat  has  ruled 
English  dtiEena.  It  works  by  a  body  of  understandings  which 
no  writer  can  formulate  and  of  habits  which  centoriea  hare  been 
needed  to  instil  So  tbe  American  people  have  a  practical 
aptitude  for  politics,  a  clearness  of  vision  and  capacity  for  self- 
eontrol  never  equalled  by  any  otlier  nation.  In  1861  tliey 
brushed  aside  their  darling  legalitiee,  allowed  tlie  executive  to 
exert  novel  powers  passed  lightly  laws  whose  oonstitationBlity 
remains  doubtful,  nJsed  an  enormoos  army,  and  contracted  a 
prodigioos  debt  Bomans  could  not  have  been  more  energetie 
in  their  sense  of  civic  duty,  nor  more  trustful  to  their  magiatTateai 
When  the  emergency  had  passed  away  the  torrent  which  had 
overspread  the  plain  fell  back  at  once  into  its  safe  and  well-worn 
channel  The  reign  of  legality  returned  ;  and  only  four  years 
*  after  the  power  of  the  executive  had  reached  its  highest  point  in 
the  hands '  of  President  Lincoln,  it  was  reduced  to  its  lowest 
point  in  those  of  President  Johnson:  Such  a  people  can  work 
•ny  Constitution.  The  danger  for  them  is  that  this  reliance  on 
their  skill  and  their  star  may  make  them  heedleas  of  the  faults 
of  tiheir  political  machinery,  alow  to  deviw  improvement!  which 
are  beet  applied  in  quiet  timet. 
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Tbi  occonnt  which  has  been  so  hi  given  of  the  working  of  the 
American  GoTernmeot  has  been  necessarily  an  account  rather  of 
its  mechanism  than  of  ito  cpirit  Its  foactical  character,  its  tent 
per  and  colour,  bo  to  speai;  largely  depend  on  the  party  system 
by  which  it  is  worked,  and  od  what  may  be  called  the  political 
habiU  of  the  people.  These  will  be  described  in  later  diapters. 
Here,  however,  before  quitting  the  study  of  the'  oonstitutioRat 
organs  of  government,  it  is  well  to  sum  up  the  criticisms  we  have 
been  led  to  make,  and  to  add  a  few  remarks,  for  which  no  fitting 
place  could  be  found  in  preceding  chapters,  on  t^e  general 
features  of  the  national  government 

L-No  part  of  the  Constitution  cost  its  framers  so  much 
time  and  trouble  aa  the  method  of  choosing  the  President 
They  saw  the  evils  of  a  popular  vote.  They  saw  also  the 
objections  to  pktcing  in  the  hands  of  Congress  the  election 
of  a  person  whose  chief  duty  it  was  to  hold  Congress  in  check. 
The  plan  of  having  him  selected  by  judicious  persons,  specially 
chosen  by  the  people  for  that  purpose,  seemed  to  meet  bolii 
difBculties,  and  was  tiierefore  recommended  with  confidence.  The 
result  has,  however,  so  completely  falsified  these  expectations 
that  it  is  hard  to  comprehend  how  they  came  to  be  entertained. 
The  preaidentia]  electors  are  mere  cyphers,  who  vote,  as  a  matter 
of  course,  for  the  candidate  of  the  party  which  names  Utem ;  and 
the  President  is  practically  chosen  by  the  people  at  large.  The 
only  imporlKncB  which  the  elaborate  maclunery  provided  in  the 
Constitution  retains,  is  that  it  prevents  a  simple  popular  rote  in 
which  the  majority  of  the  nation  should  prevail,  and  makes  the 
issue  of  the  election  turn  cm  the  voting  in  certain  "pivotal* 
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TL  The  choice  of  the  President,  by  what  u  nov  practicallj  a 
simultaneous  popular  vote,  not  only  inTolvea  once  in  ereiy  four 
yetm  a  tremendous  expenditure  of  energy,  time,  and  money,  bat 
induce*  of  necessity  'a  crisis  which,  if  it  happens  to  coincide  with 
any  passion  powerfully  agitating  the  people,  may  be  dangerous 
to  the  commonwealth. 

m.  There  is  always  a  risk  that  the  result  of  a  preaidential 
election  may  be  doubtful  or  disputed  on  the  ground  of  error, 
fraud,  or  violence.  When  such  a  case  arises,  the  difBculty  of 
finding  an  authority  compet«nt  to  deal  with  it,  and  likely  to  be 
biisted,  is  extreme.  MoreoTer,  the  question  may  not  be  settled 
until  the  pre-existing  executive  has,  by  effluxion  of  time,  ceased 
to  have  a  right  to  the  obedience  of  the  citizens.  The  experience 
of  the  election  of  1676  illustrates  these  dangers.  Such  a  risk  of 
interregna  is  incidental  to  all  systems,  monsrchio  or  republican, 
which  make  the  executive  head  elective,  as  witness  the  Romano- 
tiermanio  Empire  of  the  Middle  Ages,  and  the  Papacy.  But  It 
ii  more  serious  where  he  is  elected  by  the  people  than  where,  as 
in  France  or  Switzerland,  he  is  chosen  by  the  Chambers.' 

IV.  The  change  of  the  higher  executive  officers,  and  of  many 
of  ihe  lower  executive  officers  also,  which  usually  takes  place  once  ' 
in  four  years,  gives  a  jerk  to  the  machinery,  and  causes  a  discon- 
tinuity of  policy,  unless,  of  course,  the  President  has  served  only 
one  term,  and  is  re-eIeot«d.  Moreover,  there  is  generally  a  loss 
either  of  respoiuibility  or  of  efficient^  in  the  executive  chief 
magistiato  during  the  last  part  of  his  term.  An  outgoing  Pran- 
dent  may  possibly  be  a  rec^ese  President,  because  he  has  little 
to  lose  by  misconduct^  little  to  hope  from  good  conduct  He  may 
therefore  abuse  bis  patittnage,  w  gratify  his  whims  with  impun- 
ity. But  more  often  he  is  a  weak  I^«eident*  He  has  littie 
influence  with  Congress,  because  his  patronage  will  soon  come  to 
an  end,  little  hold  on  the  people,  who  are  already  speculating  on 

'  Id  Switnrluid  ths  Fcder&l  Oannell  of  tvna  *n  alsetad  hj  tfas  two  Cbun- 
Imt*,  ud  tbcD  Bloat  os'a  of  their  own  aainbeT  to  1>a  t]»Sr  pTecidaat,  and  thcrawltk 
*lio  Fruidant  of  tlia  Confularatlos  (ConiUt.  of  lg7i,  art  98).  In  aoma  Britiah 
cotouiBi  It  !lu  ba«a  prorldcd  that,  In  cu«  c4  tha  abaaoEe  oi  death  or  Iniiaiiuiltj 
of  tlia  GoTaruor,  tlia  Chief  JnatLoa  ihall  aet  *a  QoTSnor.  In  India  tha  Mnlor 
nsmbar  at  Camictl  acta  in  tlmilar  caaea  fOr  the  TIcerojr. 

'  A  Britiih  Bouae  of  Commoni  in  t^a  U>t  few  montha  bafora  Ita  impoidlng 
diaaolation  nioaUj  preaanta  the  lams  alteniatioiu  of  nckleaaneaa  [gananillx  takin§ 
tha  fonn  of  elactionserlng  bidi  to  powerful  aectiani  of  oplnioa  In  tha  comtry)  and 
heblenaaa  which  ahrinki  from  eatering  on  uij  lerga  acheme  of  poller,  ■>'  String ' 
■nf  Important  daclaion.  Thia  wu  mar1:cd  in  the  latter  [lart  of  tha  aeaaion  of  188St 
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tho  policy  of  his  succeBSor.  Eis  secretaiy  of  st&to  cannot  treat 
boldly  with  foreign  poiren,  who  perceive  that  he  has  a  diminished 
inflaenoe  in  the  Senate,  and  know  that  the  next  Becretary  may 
have  different  vievB. 

The  aboTe  considemtionB  euggeat  the  inquiry  vhether  the 
United  States,  which  no  doubt  needed  a  President  in  1789  to 
typify  the  then  crearted  political  unity  of  the  nation,  might  not 
now  dispense  with  one.  This  question,  however,  has  never  been 
r&ised  in  a  practical  form  in  America,  where  the  people  approve 
the  office,  though  dissatisfied  with  the  method  of  choice.^ 

The  strength  and  worth  of  the  office  reside  in  its  independence 
of  Congress  and  direct  responsibility  to  the  people.  Americans 
condemn  any  plan  under  which,  as  lately  befell  in  France,  the 
legislature  can  drive  a  President  from  power  and  itself  proceed 
to  choose  a  new  one. 

Y.  The  Vice-President's  office  is  ill-conceived.  Eis  only 
ordinary  function  is  to  act  as  Chairman  of  the  Senate,  but  as  he 
does  not  appoint  the  Committees  of  that  House,  and  has  not  even 
a  vote  (except  a  casting  vote)  in  it,  this  function  is  of  little 
moment  I^  however,  the  President  dies,  or  becomes  incapable 
ot  acting,  or  is  removed  from  office,  the  Vice-President  succeeds 
to  the  Presidency.  What'  is  the  result  T  The  place  being  in 
itself  unimportant,  the  choice  of  a  candidate  for  it  excites  little 
interest,  and  is  cbiefiy  used  by  the  party  managers  as  a  means  of 
conciliating  a  sectipn  of  their  party.  It  becomes  what  is  called 
.  "a  complimentary  nomination."  The  man  elected  Vice-President 
is  therefore  never  a  man  in  the  front  rank.  But  when  the  Presi- 
dent dies  during  his  term  of  office,  which  has  happened  to  four 
out  of  the  eighteen  Presidents,  this  second-class  man  stops  into 
n  great  place  for  which  he  was  never  intended.  Sometimes,  as 
in  the  case  of  Mr.  Arthur,  he  fills  the  place  respectably.  Some- 
times, as  in  that  of  Andrew  Johnson,  he  throws  the  country  into 
confusion.* 

Ee  is  oul  nvllvs  out  Catar, 

VL  The  defects  in  the  atnicture  and  working  of  Congress,  and 
in  its  relations  to  the  executive,  have  been  so  fully  dwelt  on 

'  Us  quMtton  Dt  repUcing  tba  Preiid«nt  bf  s  mlnlstsTUI  conndl  i«  nrsl;  dli' 
tosMd  in  AnMiiM.    It  luu  rscsaU;  begn  mooted  in  Fnuce. 

■  l£r.  Junaa-Q.  Bljiiii«  obMrres  tlikt  >  Vlco-Pniidsat  lutiag  honour  bat  no 
powar  ii  luiull;  the  malcoDtvnt  MDtTB  of  dlnppolDted  and  dlKontaoted  man,  la 
tbe  bair-prtanrnpliva  to  tba  tbiona  is  ^  to  ba  bi  motiMoblo. — Tvoify  Ttan  in 
Cvngnu,  vol.  il  f.  &T. 
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almdy  tiiat  it  ia  enough  to  refer  lummBrily  to  them.     Thej 
tn— 

The  discoptinuitf  of  CoflgremoniJ  policy. 
The  want'  of  adeqiute  cotittol  over  officials. 
The  want  of  opportunitiee  tot  the  ezecutiTe  to  inflaenee  the 

legisUture.* 
The  vant  of  aaj  authority  ohuged  to  Monre  tbe  passing  of 

auch  legislation  as  the  coontiy  needB, 
The  frequency  of  diaputes  between  three  co-ordinate  powers, 

the  Presideiit,  the  Senate,  and  the  House. 
The  maintenance  of  a  continuous  policy  is  a  difficulty  in  all 
popular  gOTemments.     lb  the  United  States  it  ia  specially  so, 


The  ezecu  tire  head  and  hiaministera  are  neoeasarily  (unless  when 
a  Freeident  is  re-elected)  changed  onco  every  four  years. 

One  House  of  Congresa  is  changed  every  two  years. 

Neither  House  Tecognisea  permanent  leaders. 

No  accord  need  exist  between  Congress  and  the  executive. 

There  is  (aa  already  explained)  no  auch  tiling  as  a  party  in 
power,  in  the  European  sense  of  the  tenn.  The  Amwicans  use 
it  to  denote  the  party  to  which  l^e  Presideot  belongs.  But  this 
party  may  be  in*a  minori^  in  one  or  both  Houses  of  Congress, 
in  which  case  it  cannot  do  anything  which  r^ui^es  fresh  legisk- 
tion, — may  be  in  a  minority  in  tihe  Senate,  in  which  case  it  can 
take  no  executive  act  of  importance. 

There  ia  no  true  leadership  in  political  action,  because  the 
meet  prominent  man  has  no  recognized  party  authority.  Gon- 
gresB  was  not  elected  to  support  him.  He  cannot  threaten  dis- 
obedient followers  with  a  dissolution  of  Parliament  like  an  English 
prime  minister.  He  has  not  even  the  French  president's  right 
of  dissolving  the  Honse  with  the  consent  of  the  Senate. 

There  is  often  no  general  and  continuous  cabinet  policy,  be- 
cause the  cabinet  has  no  authority  over  Congress,  may  perhaps 
have  no  influence  with  it; 

>  It  li  runarked  1>r  Ur.  Hone*  WUt«  (/'orinipUIy  JUvUu^  1879)  OM  th* 
qiulltj  of  till  PnsidiDt'i  c4blnkt  raffm  bj  Uia  nelualoii  of  minlttan  trtaa  Con. 
gnu,  becasM  it  tb«;  htd  to  bold  thdr  own  and  detsad  their  muter'i  polu;  Is 
ths  HosM,  tlM  Preaidrat  vonld  bo  drlTsn  to  Hiect  abls  men  initeid  of,  u  bu 
M  hippontd,  bU  own  ptttonil  fticnd*.     Thia  ii  tins  ;  tbongh  Europeuu 
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There  u  no  genenl  or  Gontinuoiu  leguladTe  policy,  because 
the  legislature,  h&Ting  no  recognized  leaders,  and  no  one  guiding 
oommittoe,  act*  through  a  large  number  of  committoea,  inde- 
pendent of  one  another,  and  seldom  able  to  bring  their  measures 
to  maturity.  What  continuity  exists  is  due  to  the  general 
acceptuice  of  a  few  broad  maxims,  such  as  that  of  non-interyen- 
tion  in  the  affairs  of  the  Old  World,  -and  to  the  fact  that  a  large 
nation  does  not  frequently  or  lightly  change  its  vievs  npon  lead- 
ing prindples.  In  minor  matters  of  l^islation  and  administration 
there  is  little  settled  policy.  The  Houses  trifle  with  questions, 
take  them  up  in  one  seesiou  and  drop  them  the  next,  seem  in- 
sensible to  the  duty  of  completing  work  onoe  begun.  It  is  no 
one's  business  to  press  this  duty  on  them. 

There  is  no  security  that  Congreea  wiU  attend  to  each  minor 
defects  in  the  administntiTo  ByBt«m  of  tiie  country  as  may  need 
a  statute  to  correct  them.  In  Europe  the  daily  experience  of  the 
administratiTe  departments  discloses  small  faults  or  omissions  in 
the  law  which  involre  needless  trouble  to  officiab;  needless  coat 
to  the  treasury,  needless  injustice  to  classes  of  the  peopla  Some- 
times for  their  own  eakes,  sometimas  from  tliat  desire  to  see 
things  well  done  which  is  the  life-breath  of  a  good  public  servant, 
tiu  permanent  officials  call  the  att«ntion  of  tlieir  parUamentary 
chief,  the  minister,  to  tlie  defective  state  of  the  law,  and  submit 
to  him  the  draft  of  a  bill  to  amend  it  He  brings  in  this  bill, 
and  if.  it  inrolres  no  matter  of  political  controversy  (which 
it  rarely  does),  he  gets  it  passed.'  As  sn  American  mini- 
ster does  not  sit  in  Congress,  and  has  no  means  of  getting  any- 
thing he  propoeea  attended  to  Hiere,  it  is  a  mere  chance  if  such 
amending  statutes  as  these  are  introduced  or  pass  into  law. 

These  defects  are  all  reducible  ta  twa  There  is  an  excessive 
friction  in  the  American  system,  a  waste  of  force  in  the  strife  of 
various  bodies  and  persons  creiated  to  check  and  balance  one 
another.  There  is  a  want  of  executive  unity,  and  therefore  a 
pKwsible  want  of  executive  vigour.  Power  is  so  much  subdivided 
that  it  is  hard  at  a  given  moment  to  concentrate  it  for  prompt 
and  efTective  actioa  In  fad^  this  happens  only  when  a  distinct 
majority  of  the  people  are  so  clearly  of  one  mind  that  the  several 

'  Thu  murk  sppllt*  nthor  to  fnuiM,  Qsmumj,  and  lU}j,  thu  to  Eagland. 
bwMvis  at  lita  jtta  die  rulM  ol  ths  ^i^e"*^  HouM  of  Commou  lun  •nahlid  ■ 
•liigla  priTitc  mooibv  (d  lo  ratird  u  DaucUj'  to  dsfeat  tor  mcunn  Vhich  th* 
OOTunmnkt  doM  not  put  torth  It*  hll  rtnnsth  to  007, 
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coordinate  organs  of  goTemment  obey  thia  majoritf,  oiiiting 
tbeir  efforta  to  Mrvo  ita  wiU. 

Vn.  The  relatiooB  of  the  people  to  the  legulature  ore  far 
from  perfect.  These  relations  are  in  eTeiy  free  coimtrj  so  much 
the  most  refined  and  delicate,  as  well  as  so  much  the  moBt  im- 
portant part  of  the  whole  scheme  and  doctrine  of  government 
that  we  must  not  expect  to  find  perfection  anTwhere.  But  com^ 
paring  America  with  Qreat  Britain  from  1832  to  1885,  for  it  is 
still  too  soon  to  judge  the  condition  of  things  created  bf  the 
Keform  Acta  of  that  year,  the  working  of  the  representative 
sfBtem  in  America  seems  somewhat  inferior. 

There  are  four  essentials  to  the  excellence  <d  a  representative 

•Tstem: — 

'  That  the  representatives  shall  be  chosen  from  among  the  best 

men  of  the   country,  and,  if  possible,  from  its  natural 

leaders. 

That  they  shall  be  stficUy  and  palpably  responsible  to  their 

conititiientB  for  tkai  speeches  and  votes. 
That  tJiey  shall  have  courage  enough  to  resist  a  momentary 
impulse  of  their  consdtuente  which  they  think  mischiev- 
ous,   i.e.    shall    be    representatives     rather     than   mers 
delegates 
That  they  individually,  and  the  Chamber  they  form,  shaD 
have  a  reflex  action  on  the  people,  i.e,  that  while  they 
derive  authority  from  the  people,  they  shall  slso  give  the 
people  the  benefit  of  the  experience  they  acquire  in  tiie 
Chamber,  as  well  as   of  the  aaperior   knowledge  and 
capacity  they  may  be  presumed  to  possess. 
Americans  declare,  and  no  doubt  correctly,  that  of  these  four 
requisites,  the  firsts  third,  and  fourth  are  not  attained  in  their 
country.      Congressmen  are  not  chosen  from  among  the  best 
citizens.     They  mostly  deem  themselves  mere  delegates.     They 
do  not  pretend  to  lead  the  people,  being  indeed  seldom  Bpecially 
qualified  to  do  so. 

But  one  also  learns  in  America  that  the  second  reqniaite,  re- 
sponsibility, is  not  fully  realised.  This  seems  surjurising  in  a 
democratic  counlay,  and  indeed  ilmost  inconsistent  with  that 
conception  of  the  representative  as  a  delegate,  which  is  supposed, 
perhaps  erroneously,  to  be  characteristic  of  democracies.  Still 
the  &ict  is  there.  One  cause,  on  which  I  have  already  dwelt,  is 
to  be  found  in  the  committee  system.     Another  is  the  want  of 
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organized  leaderahip  in  Conigreas,  An  English  member'a  re- 
apoiiBibility  ognaUy  takes  the  form  of  his  being  bound  to  support 
the  leader  of  hie  party  on  all  import&nt  divisione.  In  America, 
this  obligation  attaches  only  when  the  party  has  "gone  into 
canoua,''  and -there  reaolred  upon  ite  oourseL  Seeing  that  the 
member  need  not  obey  the  leader,  the*  leader  cannot  be  held  re- 
sponsible for  the  action  of  the  rank  and  fila  As  a  third  cause 
ve  may  noto  the  &ct  that  owing  to  the  restricted  competence  of 
Congress  many  of  the  questions  which  chiefly  interest  the  voter 
do  not  come  before  Congress  at  all,  so  that  its  proceedings  are 
not  followed  with  that  close  and  keen  attention  which  the  debates 
and  divisions  of  European  Chambers  excite. 

One  may  say  in  general  that  the  reciprocal  action  and  reaction 
between  the  electors  and  Congress,  what  is  commonly  called  the 
"  touch  "  of  the  people  witii  their  agents,  is  not  sufficiently  close, 
qnick,  and  delicate.  Repreaentatives  ought  to  give  light  and  leading 
to  the  people,  just  as  the  people  give  stimulus  and  momentum  to 
theoT  representatives.  This  incidental  merit  of  the  parliamentary 
systom  is  among  its  greatest  merits.  But  in  America  the  action 
of  the  voter  foils  to  tell  upon  Congress.  He  votes  for  a  candidate 
of  his  own  party,  hut  he  does  not  convey  to  that  candidate  an 
impulse' towards  the  carrying  of  particular  measures,  because  the 
candidate  when  in  Congress  will  be  practically  unable  to  promote 
those  measures,  unless  he  happens  to  be  placed  on  the  committee 
to  which  they  ore  referred.  Hence  the  citizen,  when  he  casts 
bis  ballot,  can  seldom  feel  that  he  is  advancing  any  measure  or 
policy,  except  the  vague  and  general  policy  indicated  in  his  party 
platfonn.  He  is  voting  fw  a  party,  but  he  does  not  know  what 
the  party  will  do,  and  for  a  man,  but  a  man  whom  chance  may 
deprive  of  the  opportunity  of  advocating  the  measures  be  cares 
most  for. 

Conversely,  Congress  does  not  guide  and  illuminate  its  con- 
stituents. It  is  amorphous,  and  has  little  initiative.  It  does 
not  focus  the  light  of  the  nation,  does  not  warm  its  imagination, 
does  not  dramatize  principles  in  the  deeds  and  characters  of  men.* 
This  happens  because,  in  ordinary  times,  it  lacks  great  leaders, 

'  Ai  an  iUmtnitiai]  of  tb«  wuit  oS  th«  dnmatia  alement  in  Congrua,  I  may 
mcntioQ  that  lome  it  least  of  tha  pu-lUmenUrT  debating  >ocietie>  In  Uia  American 
coUegH  (colleges  tor  vomeTi  Included)  take  for  tbelr  model  not  either  Hoais  «f 
CoDgreu  bat  tbo  BrIUih  Uouia  of  ComniaDa,  tha  itudanti  oondoctins  thalr  da- 
liat«a  ander  tlie  namei  of  prominent  memben  of  tbat  asHmbly.  Tbey  i»y  thai 
tlitj  do  thia  bacaa«  Congraa*  hai  no  Uiniatrj  and  no  lewlen  of  the  OppiMltloii. 
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snd  the  nuMt  obvious  caow  whf  it  lacks  them,  is  its  diacotmection 
from  tiie  executire.  As  it  is  ofC«n  devoid  of  such  men,  n  neither 
4oeB  the  country  hAbitually  come  to  it  to  look  for  them.  In  the 
old  dkyn,  neither  HamiltoD,  nor  Jefferson,  nor  John  Adams,  in 
our  own  timc^  neither  Stanton,  nu  Qrant,  nor  Tilden,  nor  Clere- 
laod,  ever  sat  in'C<»igreBs.  Lincoln  eat  for  two  7ean  otHj,  and 
owed  little  of  his  subsequent  eminence  to  his  career  tJiere. 

Tin.  The  independence  of  the  judiciary,  due  to  ito  holding 
f^r  life,  has  been  a  coospicuoua  merit  <rf  the  Federal  system,  as 
compared  with  the  popular  election  and  short  tenus  of  judges 
in  moot  of  the  States,  Yet  even  the  Federal  judiciary  is  not 
secure  from  the  attacks  of  the  two  other  powers,  if  combined. 
For  the  l^iislature  may  by  statute  increase  the  number  of  Tederal 
justices,  increase  it  to  any  extent,,  since  the  Constitution  leaves 
the  number  undetermined,  and'  Uie  President  may  appoint  per- 
stms  whom  be  knows  to  be  actuated  by  a  particular  political  Inas, 
perhapa  even  prepared  io  decide  specific  questions  in  a  particular 
sense.  Thus  he  and  Congress  together  may,  if  not  afnud  of 
popular  displeasure,  obtain  such  a  judicial  determination  (A  any 
eODstitutional  question  as  tJiey  join  in  desiring  even  although 
that  question  has  been  heretofore  differently  decided  by  the 
Supreme  court  The  only  safeguard  is  in  the  disapproval  of  the 
people. 

It  is  worth  remarldng  that  the  points  in  which  the  American 
frame  of  national  government  has  proved  least  successful  are 
those  which  are  most  distinctly  artificial,  v.&  those  which  are  not 
tha  natural  outgrowth  of  old  institutions  and  well-formed  habits, 
but  devices  eonsdously  introduced  to  attain  specifie  ends,*     The 

'  Sm  CSwpUi  IT.  antf,  tuA  Hot*  thneto^  in  wUob  It  li  ihovn  that  nan  ol 
tbe  piDTUani  of  th*  Fadanl  CotutitnUou  wbiali  hiTi  worktd  vdl  van  dnwD 
from  tha  Conitltntioai  at  th«  MTanl  BUtw. 

Tb.\t  mtj  Mfm  to  b«  anotbtr  mj  at  —jfat  that  utan,  i.*.  iittorietl  darelop- 
nunt,  it  vImt  tbin  tb*  viiot  tntn.  Tat  It  mnit  ba  ransinbnwl  that  whit  «■  call 
biitoiical  dBTtlopmrat  It  niHj  tha  nnlt  of  >  grait  11UU17  uniU  aipwUanti  In- 
vanlad  bj  man  during  muij  gutantioni  foi  earinj  tlis  pirtlcolw  «tU*  In  tbaii 
(aiarnmant  vbldi  bom  tlpia  to  time  bad  to  1n  cnrad.  Ha  moral  tharafora  U 
tbat  a  anoeawlon  of  anall  ImpniTamanta,  Mch  mada  conformabi]'  to  aiidlng  eon- 
dlUona  and  lubUa,  la  mora  Viktij  to  nucaad  than  a  Urge  icliema,  nude  all  at 
ODoa  tn  vbat  nsj  ba  caDad  tba  iplrit  of  coudooi  sxparlment.  The  Fadeiml 
ConaUtntlon  baa  baas  gcnaiallT  anppoaod  in  Europe  to  hara  bean  tnch  *  achema, 
and  iti  anonaw  baa  aiMOwscad  othar  eoiutrlaa  to  attempt  ilmilar  bold  and  largi 
axpnimaots,  TUa  U  an  mar.  Tha  Conitltation  of  the  United  SUtie  la  almort 
aa  Ovlj  tha  natond  nnit  at  lang  and  (radnsl  hiatoiioal  daralopmanl  aa  tha 
Aigliih  CoDjtltatlen  Itaell 
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«lectiaii  of  the  Fneideat  uid  Vico-Preridsnt  \)j  election  appointed 
4idhoeia  each  a  device.  The  fimctdoiu  of  the  jadiciaiy  do  not 
belong  ta  this  category;  they  are  the  natoral  ootgrovl^  of 
commoa  law  doctrisee  uid  (A  the  proTioiu  history  of  the  colonies 
and  Statee ;  all  that  is  novel  in  them,  for  it  can  hardly  be  called 
artificial,  is  the  creati<n  of  Courts  co-azteneiTe  vith  the  sphere 
of  the  national  government. 

All  the  main  featorea  of  American  government  may  be  de- 
duced from  two  prindplee.  One  ia  tlie  sovereignty  of  the  people^ 
which  eiproMoe  itaelf  in  the  fact  that  the  supreme  law — Ute 
Constitution — ia  the  direct  atteranoe  of  ^eir  wHl,  that  they 
alone  can  amend  it^  that  it  prevails  against  every  other  law,  that 
whatever  powen  it  does  not  delegate  sfe  deemed  to  be  reaerved 
to  it,  that  every  power  in  the  State  draws  it«  authority,  whether 
directly,  like  the  House  of  Bepresentative^  or  in  the  second 
degree,  like  the  President  and  the  Senate,  or  in  the  third  degcee, 
like  the  Federal  jodidary,  from  the  people,  and  is  legally  rv 
sponsible  to  thepeople^  and  not  to  any  one  of  the  other  powers^ 

The  second  principle,  itself  a  ooneequence  of  this  first  one,  is 
the  distrust  of  the  various  organs  and  agente  of  government 
The  States  are  -carefully  safeguarded  against  aggression  by  the 
central  goremment.  So  are  the  individual,  citizens.  Each  oi^an 
of  government,  the  execatave,  the  legislature,  the  judiciary,  ia 
made  a  jealous  obeen;er  and  reetiiuner  of  the  othera.  Since  the 
people,  being  too  numerous,  cannot  directly  manage  their  a&irs, 
but  must  commit  them  to  agents,  they  have  resolved  to  prevent 
abuaea  by  trusting  each  agent  as  little  as  poasible,  and  subjecting 
him  to  the  oversight  of  other  agents,  who  will  harass  and  check 
him  if  he  attempts  to  overstep  his  inttinictionB. 

Some  one  has  eaid  that  t^e  American  Government  and  Con- 
stitution are  V  .id  on  the  theology  of  Calvin  and  the  philosophy 
of  Hobbes.  This  at  least  is  true,  that  there  is  a  hearty  Furitan- 
ism  in  the  vipw  of  humsn  nature  which  pervades  the  instrument 
of  1787.  It  ii  the  work  of  men  who  believed  in  original  sin,  and 
were  resolved  to  leave  open  for  transgressors  no  door  which  they 
could  possibly  shuL*  Compare  this  spirit  with  the  enthusiastic 
optimism  of  the  Frenchmen  of  1789.  It  is  not  merely  a  difference 
of  race  temperaments ;  it  is  a  difierence  of  fundamental  idaaa 

With  the  spirit  of  Puritanism  there  is  blent  a  double  portion 
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of  Hie  ifHrit  of  legalism.  Not  onl^  it  there  no  reli&ncfl  on 
otiiicat  forces  to  help  the  goTemment  to  work:  there  is  mn 
elaborate  machinery  oi  law  to  preserre  tihe  equilibriam  of  each 
of  its  organs.  The  aim  ctf  the  Gonstitation  seems  to  be  not  so 
mudi  to  att&in  great  common  ends  hj  sectirii^  a  good  govern- 
ment  as  to  arert  the  erili  which  will  flow,  not  merely  from  a 
bad  goTemment^  but  from  any  goTemment  ibrong  enoo^  to 
threaten  the  pre-existing  oommnnities  or  the  individual  citizen. 

The  spirit  of  1787  was  an  English  spirit^  and  therefore  a 
conservatire  spirit^  tinged,  no  doubt,  by  the  hatred  to  tyranny 
developed  in  the  revolationary  stTuggle,  tinged  also  lay  the 
nascent  dislike  to  inequality,  but  in  the  main  an  English  spirit, 
which  desired  to  wa^  in  the  old  paUu  erf  precedent,  which 
thought  of  government  as  a  means  of  mamtwning  order  and 
securing  to  every  one  his  rights,  ra>^er  Utan  as  a  great  ideal 
power,  capable  of  guiding  and  developing  a  nation's  life.  And 
thus,  though  the  Constitution  of  1769  represented  a  great  ad- 
vuicB  on  the  still  oligarchic  system  of  contemporary  England, 
it  was  yet,  if  we  regard  simply  its  legal  provisions^  the  least 
democratic  of  democracies.  Had  the  points  which  it  left  un- 
determined been  dealt  with  in  an  aristoeratio  spirit  had  tbe 
legislatioD  of  Congress  and  of  the  several  States  taken  an  aristo- 
cratic turn,  it  might  have  grown  into  an  sristooratia  system.* 
The  democratic  character  which  it  now  possesses  is  largely  the 
result  of  Bubeequeat  events,  which  have  changed  tlie  oondita(»ia 
under  which  it  had  to  work,  and  have  delivered  its  derelt^nnent 
into  the  hands  of  that  passion  for  equality  which  has  beMme  a 
powerful  factor  in  the  modem  world  everywhere. 

He  who  should  desire  to  draw  an  indictment  against  the 
American  scheme  of  government  might  make  it  a  long  one,  and 
might  for  every  count  in  it  dto  high  Ameriom  authority  and 
adduce  evidence  from  Am^can  history.  Yet  a  European  reader 
would  greatly  err  were  he  to  eondude  that  this  scheme  of 
government  is  a  failure,  or  is,  indeed,  for  the  purposes  of  the 
Gountiy,  inferior  to  the  political  system  of  any  of  the  great 
nations  of  the  Old  World 

All  governments  ar«  faulty ;  and  an  equally  minuto  analysis 
of'  the  conatitnticntB  of  England,  or  I^ance,  or  Germany  would 

*  Tin  paint  most  vital  for  datirmiaisg  the  elunetci  of  Oongrao,  ni.  Hi* 
qiullBotioii  of  Qm  deeton,  iru  Uft  to  Uii  BUtm.     Tfaaj  haTi  dekmainod  it  bj 

•■UbliihlDg  nwnliood  nlTnge 
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duolose  miBchiefi  u  seriaiu,  retativelj'  ta  the  problems  with 
irhich  thoM  itatea  have  to  deal,  as  these  we  have  noted  iii*the 
Amflrioan  flyitem.  To  any  one  familiar  with  Uie  practical  work- 
ing oS  free  govemmentB  it  is  a  standing  wonder  that  tliey  work 
at  aU.  The  fint  impulse  of  mankind  is  to  follow  and  obey ; 
•ervitade  rather  than  freedom  ia  their  natural  state.  With  free- 
dom, when  it  emerges  among  tbe  more  progressive  races,  there 
eome  dissension  and  faction ;  and  it  takes  many  centuries  to  form 
ibtxa  habits  of  compromise,  that  love  of  order,  and  that  respect 
for  public  opinion  which  make  democracy  ttrferable.  What  keeps 
a  free  government  going  is  the  good  sense  and  patriotism  of  the 
people,  or  of  the  guiding  dasi,  embodied  in  usages  and  traditions 
which  it  is  hard  to  describe,  but  which  find,  in  moments  of  diffi- 
culty, remedies  for  the  inevitable  faults  of  the  system.  Now,  this 
good  sense  and  tliat  power  of  subordinating  sectional  to  national 
interests  which  we  call  patnotism,  exist  in  higher  measure  in 
America  than  in  any  of  the  great  states  of  Europe.  And  the 
United  States  more  than  any  other  country,  are  governed  by 
pablio  opinion,  tint  is  to  say,  by  the  general  sentiment  of  the 
mass  of  the  nation,  which  all  the  organs  of  the  national  goTem- 
ment  and  of  the  State  governments  look  to  and  obey.^ 

A  philosopher  from  Jupiter  or  Saturn  who  should  examine 
the  constitution  of  England  or  that  of  America  would  probably 
pronounce  that  soch  a  body  of  complicated  devices,  full  of  oppor- 
tunities for  conflict  and  deadlock,  could  not  work  at  all  K^y 
of  tliose  who  examined  the  American  constitution  when  it  was 
laonched  did  point  to  a  multitude  of  difficulties,. and  confidently 
predicted  its  failure.  Still  more  confidently  did  the  European 
enemies  of  free  government  declare  in  the  crisis  of  the  War  of 
Secesnon  that  "^e  republican  bubble  bad  burst"  Some  of 
these  censures  were  well  grounded,  though  there  were  also 
defects  which  had  escaped  criticism,  and  were  first  disclosed  by 
experience.  But  the  Constitution  has  lived  on  in  spite  of  all 
defects,  and  seems  stronger  now  than  at  any  previous  epoch. 

Every  ConBtitntion,-like  every  man,  has  "the  defects  of  its 
good  qualities."  If  a  nation  desires  perfect  stability  it  must  put 
up  with  a  certain  slowness  and  cumbrousneas ;  it  must  face  the 
possibility  of  a  want  of  action  where  action  is  called  for.  If,  on 
the  other'band,  it  seeks  to  obtain  executive  speed  and  vigour  by 
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&  complete  ooncentriitioa  of  poirer,  it  must  run  tiu  risk  tlutt 
power  will  be  abtued  and  itrerocable  steps  too  hutilf  taken. 
Thoce  faults  on  which  I  bave  kid  itma,  the  waste  of  power  I7 
friction,  the  want  of  imitj  and  vigour  in  the  conduct  of  a&iie 
hj  executive  and  Isgialature,  are  tin  price  which  the  Amnicuu 
pa^  for  the  autonomy  <rf  their  St»tea,  and  for  the  permaneuoe  ot 
the  equililoinm  among  the  various  branohes  of  their  govemmentk. 
They  paj  this  price  willingly,  because  these  defeota  are  br  lees 
dangerous  to  the  body  politic  than  they  would  be  in  a  European 
country.  Take  for  instance  the  shcRtcomiuga  of  Congress  as  a 
legislative  auHiority.  Every  European  country  is  surrounded 
by  difficulties  which  legi^tioa  must  deal  with,  and  that 
promptly.  But  in  America  where  those  relics  of  medinval 
privilege  and  injustice  Hut  still  cumber  most  parts  of  tiie  Old 
World  either  never  existed,  or  were  long  ago  abolished,  where 
all  the  conditions  of  material  prosperity  exist  in  ample  measure^ 
sod  the  development  of  material  resources  occupies  men's  minds, 
where  nearly  all  social  reforms  lie  within  the  sphere  of  Statft 
action, — in  America  there  is  lees  need  and  less  desire  than  in 
Europe  for  a  perennial  stream  of  federal  legislation.  People  are 
contented  if  things  go  on  fairly  well  as  they  ar&  Political 
philosophers,  or  philaathrc^iists,  perceive  some  improvements 
which  federal  statutes  might  effect,  but  the  mass  of  the  nation 
does  not  ecnnidaiiL  The  bsrrenness  of  session  after  session  is  no 
such  crying  evil  as  the  less  oonipicoous  barrenness  deplored  by 
reformers  in  England. 

"  In  matters  of  government,"  says  Judge  Cooley,'  "  Ameriot 
has  become  the  leader  and  the  example  for  all  enlightened 
naticms.  England  and  France  alike  look  across  the  ocean  for 
lessons  wliich  may  form  and  guide  their  people.  Italy  and  Spain 
follow  more  distaoUy;  and  the  liberty -loving  people  of  every 
country  take  ooorage  from  American  freedom,  and  find  augurjr 
of  better  days  for  themselves  from  American  prosperity.  But 
America  is  not  so  much  an  example  in  her  liberty  as  in  the 
oovuianted  and  enduring  securities  which  are  intended  to  prevent 
liberty  degenetating  into  licence,  and  to  establish  a  fee^g  <d 
trust  and  r^K}se  niuler  a  beneficent  government  whose  excellence, 
BO  obvious  in  its  freedom,  is  still  more  conspicuous  in  its  careful 
provision  for  permanence  and  stability." 

Every  European  state  has  to  fear  not  only  the  rivalry  Int 
■  AdduM  to  Um  Sonlb  Chndio*  Bu  AnoclatloD,  Dtc  1SS6. 
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the  ftggreaoion  of  its  neigliboan.  Eren  Brilau),  k  limg  nfe  in 
her,  iwimlttT  home^  bas  lost  soma  of  her  Hoarity  by  the  growth  of 
Bteam  nftviei,  tnd  hu  in  her  Indian  &nd  colonial  pauesnoiu 
giren  |dedg«a  to  Fortune  all  over  the  ^obe.  She,  like  tlio 
Powen  of  Uie  Eoropean  Con&ient^  most  maintoin  her  BTBtem  of 
gorenunent  in  fuU  efGdencT'  for  war  as  wsll  as  for  peaoe,  and 
cannot  afford  to  let  her  annsmenta  deoline,  bar  finanoea  beoomo 
disordered,  the  vigour  of  her  executivo  authority  be  impaired, 
sources  of  internal  disoord  continue  to  prey  upon  her  vit&Is. 
fiut  America  lives  in  a  Torld  of  her  ovn,  ipta  luit  foRms  epihua, 
niAU  indiga  iwfri.  Safe  from  attool^  safe  vnai  from  menace^ 
■be  beara  from  afar  the  warring  cries  of  European  isoee  and 
.  faiihs,  as  tJie  gods  of  Epiourus  listened  to  tha  mnrmurs  <A  tbe 
onbappy  earth  spread  out  beneath  their  golden  dwellings 
"S^nnota  aTsbn*  noitrii  umotiqns  longs." 

Had  Canada  or  Mexico  grovn  to  be  a  great  pover,  had  Fr&aca 
not  sold  Louisians,  or  had  England,  rooted  on  the  American 
continent^  become  a  militBry  despotism,  the  United  States  oould 
not  indulge  the  easy  optimism  which  makes  them  tolerate  the 
■bnlta  of  Uioir  government  As  it  is,  that  which  might  prove  to 
a  European  state  a  morl&l  disease  is  here  nothing  worse  tiiao  a 
teasing  ailment  Since  the  War  of  Secession  ended,  no  aerioos 
danger  baa  arisen  either  from  within  or  from  without  to  alarm 
traaudaatic  stateemen,  Sod&l  convulsions  from  within,  ww- 
like  assaults  from  without^  seem  now  as  unlikely  to  try  tbe 
fabric  of  the  Amsrican  Constitution,  as  an  earthquake  to  rend 
the  walls  of  the  Oapitot  This  is  why  the  Americans  submit) 
not  merely  patiently  but  hopefully,  to  the  delects  of  their 
government  The  vessel  may  not  be  any  better  built,  <a  found, 
or  rigged  thsji  are  those  which  carry  the  fortunes  of  the  great 
nations  of  Europe.  She  is  certainly  not  better  navigat«d.  But 
for  the  present  at  least — it  may  not  always  be  so — she  sails 
upon  a  summer  se& 

It  must  never  be  forgotten  that  tlie  main  object  which  the 
framers  of  the  Constitution  set  before  themselves  bos  been 
achieved.  When  Si6yes  was  asked  what  he  bad  done  during  the 
Beign  of  Terror,  he  anawered,  "J  lived."  The  Constitution  as  a 
wh<^e  baa  stood  and  stands  unshaken.  The  scales  of  power 
have  continued  to  bang  fairly  even.  The  President  has  not 
corrupted  and  enslaved  Cosgreas:  Congrees  baa  not  panlysed 

VOL.  I  X 
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tod  coved  the  President  The  legislatiTe  nuty  hare  f^ned 
■omewhat  on  the  executire  department;  jet  were  George 
WuhingtoD  to  Tetmn  to  earth,  he  might  be  as  great  and  usefu] 
a  Premdent  as  he  was  a  century  ago.  Neither  the  legislature 
nor  the  ezeeutiTe  has  for  a  moment  thrcatfined  the  libertiee  ot 
the  people.  The  States  hare  not  broken  up  the  Upion,  and  the 
Union  has  not  absorbed  the  States,  No  wonder  ttiat  ths 
Americans  are  proud  of  an  instzument  nnder  which  this  great 
result  haa  been  attained,  which  has  passed  onscathed  through 
the  furnace  of  dvil  war,  which  has  been  found  capable  of 
embracing  a  body  of  commonwealths  three  times  as  numerous, 
and  with  twenty-fold  the  population  of  the  original  States, 
which  has  cultivated  the  political  intolligence  of  tho  masses  to  a 
point  reached  in  no  other  conntry,  which  hss  fostered  and  been 
found  compatible  with  a  larger  measure  of  local  self-goyeni- 
menb  than  has  existed  elsewhere.  Nor  is  it  the  least  of  ite 
merite  to  hare  made  itself  belored.  Objections  may  be  taken 
to  particular  features,  and  tiiese  objections  pointy  as  moat 
American  thinkers  are  agreed,  to  practical  improvements  which 
would  preserve  the  excellences  and  remove  some  of  the  incon- 
vaniflbces.  But  reverence  for  the  Consljtutaon  has  beccHne  so. 
potent  a  conservative  inflaenee,  that  no  proposal  of  fundamental 
change  seems  likely  to  be  entertained.  And  this  reverence  is 
itself  one  of  the,  most  wholesome  and  hopeful  elements  in  the 
character  ot  tlie  American  people. 
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Ha  VIMS  ezunined  the  levenl  brandies  of  Uie  National  goyenuneni 
and  tli«  maimer  in  whicli  Uiej  work  together,  Te  maynow  proceed  to 
examine  tbe  American  Gommonirealth  as  a  Federation  of  States, 
The  present  chapter  is  intended  to  etate  coniUBe!;  Uie  main  features 
which  distingoish  the  Fedenl  Bygtem,  and  from  which  it  derives  its 
peculiar  character.  Three  other  chapters  will  describe  its  pricdcal 
working,  and  summarize  the  criticisms  that  may  be  passed  upon  it. 
The  contests  in  the  Conrention  of  1787  over  Uie  framing  of 
the  ConatitutioB,  and  in  tbe  country  over  ita  adoption,  turned 
Dpon  two  pointe :  tbe  extent  to  which  the  aeyeral  States  should 
be  recognued  as  independent  and  lepante  factors  in  the  con- 
struction of  the  National  government  and  the  quantity  and  nature 
of  the  powers  which  should  be  withdrawn  from  the  States  to  be 
Tested  in  that  gorenunent  It  has  been  well  remarked  that  "the 
first  of  these,  the  definition  of  t^e  structural  powers^  g&ve  more 
tronUe  at  the  time  than  the  second,  because  tbe  line  of  partition 
between  the  powers  of  the  States  and  the  Feder&l  government  had 
been  already  fixed  by  the  whole  experience  of  tbe  country."' 
But  nnoe  1791  tJiere  has  been  practically  no  dispute  as  to 
the  former  pointy  and  little  as  to  the  propriety  of  tbe  provisions 
which  define  the  latter.  On  the  interpretation  of  these  provinoni 
there  has,  of  course^  been  endless  debate,  some  deeming  tbe 
Constitution  to  have  taken  more  from  the  Statea,  some  less; 
while  still  warmer  conteovendes  have  raged  as  to  tbe  matters 
which  the  instrument  does  not  e:q>reBsly  deal  with,  and  particu- 
larly whether  the  States  retain  their  sovereignty,  and  with  it  the 
right  of  nullifying  or  refusing  to  be  bound  by  certain  acts  of  tiie 
*  I  qoota  from  kn  icnta  md  cxindM  (nay  on  ^3u^  nbjcct  by  Mr.  Rlchud  U. 
Tenslila  of  BUUmon,  wtlUad  "nt  PutltiM  of  Powan  benraea  tLs  fadanl 
tai  SUfa  OoTsmmantl,'  bi^  ■  papCT  nad  at  tk*  1885  mMtisx  of  tl>«  AJMtleH 
Bu  AaoeiaUon, 
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lUitiioQ^  goremment,  and  in  ib6  last  resort  of  withdrawing  from 
the  UuioQ.  As  these  latter  queationB  (noUification  and  secession) 
hare  now  been  settled  by  the  OivU  War,  ve  may  saj  that  in  the 
America  of  to-day  there  exists  a  general  agreement —    ' 

That  every  State  on  enterii^  the  .tTnion  finally  renounoed  its 
■OTeraignty,  and  is  now  for  erer  anbject  to  the  Federal  autb<nitj 
as  defined  by  tlie  Constitution. 

That  the  fonctions  of  the  States  as  bcton  of  the  naticmal 
goremment  are  satisfactory,  i.e.  sufficienUy  secure  its  strengtli 
and  the  dignity  of  these  communities. 

Th^t  the  delimitation  of  powers  between  the  national  goTemr 
ment  and  the  States  contained  in  the  Constitution,  is  convenient 
and  needs  no  fundamental  alteration.* 

The  ground  which  we  have  to  trtad  during  the  remainder  of 
this  chapter  ia  therefore  no  longer  oontroveraial  ground,  but  that 
<^  well-eetablished  law  and  piactica.* 

I.  The  distribution  of  powers  between  the  National  and  the 
State  goTemments  is  effected  in  two  ways — FositiTely,  by  confer^ 
ring  certain  powers  on  the  National  goTemment ;  Negatively,  by 
imposing  certain  restrictlona  on  the  Statea.  It  would  have  been 
supsrfiuous  to  confer  any  powers  on  the  States,  because  they 
retain  all  powers  not  actually  taken  from  them.  A  lawyer  may 
think  that  it  was  equally  nnneceasary  and,  so  to  apeaik,  inartistic 
to  lay  any  prohibitions  on-  the  National  govemment,  becanse  it 
ooold  ex  hypothesi  exercise  no  powers  not  expressly  granted- 
However,  the  anziety  of  the  States  to  fetter  tiie  master  they 
were  giving  themselves  caused  tlie  introduction  of  proviaions 
qualifying  the  grant  of  express  powers,  and  interdicting  tlte 
National  govemment  from  various  kinds  of  action  on  which  it 
might  otherwise  bare  been  tempted  to  enter.*     The  matter  is 

>  ni8  fit*  Out  Uia  pomi  ot  Cnwna  to  ligiiUta  might  propcrlr  bs  azlaiidwl, 
by  s  omutitaUoDil  smsndnMnt,  to  lach  «  mbjact  u  mmiriiga  and  dlToroa,  it  of 
uouiM  oompstfbl*  vlth  u  toqnlaxMuoa  In  th*  gaDsnl  •cIuudi  of  delimltotloD  of 

1  A  murktbly  datr  Tiaw  of  tlis  limlti  of  Fadsnl  uid  State  anthoiitx  m^  b« 
foond  in  tha  traUlM  of  Kr.  C.  8.  Pattenos  (imbUihad  nun  tlili  shapttr  WM 
TTlttai],  Faieral  Ratramtt  im  Blatt  Actum:  PhlUdelptiU,  1888. 

*  Judg«  Coolay  obBOTTM  to  m^  "Tia  prohibition*  Impond  by  tlw  Fodasl 
ContUtntlon  on  tbi  oiaolia  of  power  by  th*  ganaral  goTtiiimeat  wn*  not,  tat 
th«  moit  put,  to  praTent  lt«  ancroicluiiK  ni  Ihs  poiran  left  with  the  Stitet,  bnt 
to  pnclnda  tynonlcil  cxatdM  of  powtn  vhiob  ware  nnqnartlonably  giTon  to  tlia 
Fadenl  gotarnmokt.  Thni  Congreu  wu  torblddsn  to  pua  uy  bill  of  attalndv; 
fldi  wu  to  pnnqkt  iti  dMling  with  Pednml  oIIuigm  by  ItgiiUtin  conTioUon  and 
amtanaai     It  waa  focbiddaa  to  pan  aipMfada  lawi,  and  thli  nndaabtadly  Iss 
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fiirthar  complicated  hj  the  fact  that  the  grant  of  poirar  to  the 
National  government  ia  not  in  all  casee  an  excliudre  grant :  i.e. 
tJiete  are  matters  which  both,  or  either,  the  States  and  tJlis 
National  goTemment  maj  deal  iriih.  "The  mare  gnat  at  a 
power  to  Congress  does  not  of  itself  in  most  cases,  imply  a  pro- 
hibition npon  the  States  to  ezerdBe  the  like  power.  ...  It  is 
not  the  mere  existence  of  the  National  power,  but  its  exerdse, 
which  is  incompatible  with  the  exercise  of  the  same  power  hj 
the  States." '  Thus  we  maj  distinguish  the  following  classes  of 
goTommental  powers  :— 

Powers  vested  in  tlie  National  government  alone. 

Powers  vested  in  the  States  alone. 

Powers  exercisable  hjr  either  the  National  government  or  the 
States. 

Powers  forbidden  to  tho  National  gOTemment. 

Powers  forbidden  to  the  State  govemmente. 

It  might  be  thought  that  the  two  latter  classes  are  snper- 
flmnip,  becanae  whatever  is  forbidden  to  the  National  government 
is  permitted  to  the  States,  and  conTeieely,  whatever  is  forbidden 
to  the  States  is  permitted  to  the  National  government  But 
this  isisot  so.  For  instance,  Congresa  can  grant  no  title  of 
nobility  (ArL  L  $  9).  But  neither  «an  a  State  do  bo  (Art  I  § 
10).  The  National  government  cannot  take  private  property 
for  public  use.  without  just  compensation  (Amendment  v.) 
Apparently  neither  can  any  State  do  so  (Amendment  xiv.  as 
interpreted  in  several  cases).  So  no  State  can  pass  any  law 
impairing  the  obligation  of  a  contract  (Art  i  g  10).  But  the 
National  government,  although  not  subject  to  a  BitniTii.r  direct 
prohibition,  has  received  no  general  power  to  legislate  u  regards 
ordinary  conbiacte,  and  might  therefore  in  some  cases  find  iteelf 
equally  unable  to  pass  a  law  which  a  State  legislature,  though 
for  a  difierent  reason,  could  not  pass.*  So  no  State  can  pass  any 
ex  post  fado  law.     Neither  can  Congress. 

What  the  Constitution  has  done — and  this  is  to  Englishmen 
one  of  its  most  singular  features — ia  not  to  out  in  half  the 

UmitaUon  upon  pawar  gnsted  ;  for  iiith  the  nine 
offeDQes  igiiiut  tbs  geoanl  gOTenunent  wUch  ft 
h*Ta  pueed  tneh  Uwb  if  not  prohibitsd." 

1  CooIbj,  PrincipUi,  p.  B5  ;  at  3lmym  r.  Oremtiiumild,  i  WtrnX.  122. 

*  Of  conrBQ  Ocmgrtu  cu  leglalftte  n^irdiag.  ftomo  ctnibftota,  vid  cvi  Impair 
their  oblintion.  It  fau  paver  to  TsguUt*  oominiroik  It  eto  f*m  bankrupt  ]m,wi, 
tt  can  make  paper  moiuj  legal  tandet. 
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totality  of  gOTenunental  functioiu  and  poven,  ginng  port  to 
the  Qfttional  gOTemment  and  leaving  all  the  reet  to  ths  Statea, 
bat  to  diridfl  up  thia  totality  of  authority  into  a  number  of 
parts  which  do  not  exhaoat  the  ▼hole^  but  leave  a  reBidnum  of 
'  powera  neither  granted  to  the  UnioQ  nor  oontinued  to  the  Statea 
bat  reserved  to  the  people,  who^  howeTer,  oan  put  them  in  force 
only  by  ths  difBouIt  px>ce8i  ai  amending  t^e  ConatitutioiL  In 
other  ir<nda,  there  are  things  in  America  vhich  there  ezdata  no 
organixed  and  permanent  authority  capable  of  legally  doing  not 
a  States  because  it  ie  expreaaly  forbidden,  not  tJie  national 
government,  beoauae  it  either  has  not  received  Uie  -oompetenoe 
or  has  been  expresaly  forbidden.  Suppose,  for  instance,  that 
there  shoald  arise  a  viah  to  pass  for  C^Ufomia  such  a  measure 
as  die  Irish  Land  Act  passed  by  the  British  Parliament  in  1881, 
tx  the  Irish  I^md  Act  passed  by  that  body  in  1887.  Neither 
Uie  State  legislature  of  California,  nor  the  people  of  California 
oeeembled  in  a  constitational  convention,  could  pass  such  a 
measure,  because  it  would  violate  the  obligation  of  contracts,  and 
Uiereby  tranagreee  Art  L  '§  10  of  tht  Federal  Constitation. 
Whether  the  Federal  Congress  could  pass  such  a  measure  is  at 
least  extremely  doubtful,  because  tlie  Constitution,  fliou^  It 
has  imposed  no  prohibition  such  as  that  which  restricts  a 
State,  does  not  seem  to  have  conferred  on  Congress  the  right 
of  legislating  on  such  a  matter  at  alL^  I^  therefore,  an  absolute 
and  overwhelming  necessity  for  the  enactment  of  such  a 
measure  should  arisen  the  safer  if  not  the  only  course  would 
be  to  amend  the  Federal  Constitution,  either  by  striking  out 
the  prohibition  on  the  States  or  by  conferring  the  requisite 
power  on  Congress,  a  process  which  would  probably  occupy 
more  tlian  a  year,  and  which  requires  the  concurrence  of  two- 
thirds  Of  both  Houses  of  Congress  and  of  tliree-fourths  of  the 
forty-two  States. 

n.  The  powers  vested  in  the  National  government  alone  are 
■ach  as  relate  to  ^le  conduct  of  the  foreign  relations  of  the 
county  and  to  such  common  national  purposes  as  the  army  and 
navy,  internal  commerce^  currency,  weights  and  measures,  and 
the    poet-office,    with   provisions    for    the    management   of    the 

I  It  IU7  of  ooniM  1m  mggMtMl  that  in  out  of  Digant  pablla  taamiHj,  moh  M 
tha  tTl-tT"-<  el  wtr  or  buarractum,  Xloagnm  might  aztliigaM  dabt*  tlUut 
g«mtll7  or  la  a  partlenlu  dUtrlot  No  neh  lagUUttn  pomr  nami,  howonr, 
to  h>Ta  bem  Bintad  or  dtcUrad  \ij  tin  oonrta  to  ailft,  nii]«H  tiu  priodplM  «l 
Ifca  lut  l^C  ^hndv  dacUon  cui  b*  thought  to  iMch  lo  Hi, 
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machmery,  legislatiTe,  axecntive.  aod  judicial,  charged  with  these 
purposes.^ 

The  powers  which  remain  Tested  in  the  States  aione  are  aU 
the  other  ordinary  powers  of  internal  goTemment,  such  as  legis- 
lation on  private  law,  civil  and  criminal,  the  maintenance  of  law 
and  c^er,  the  creation  of  local  institutiona,  the  [HX)visioii  for 
education  and  the  relief  of  the  poor,  together  with  taxation  for 
the  above  purposes. 

TTT  The  powers  which  are  exercisable  concurrently  by  the 
National  government  and  by -the  States  are — 

Powers  of  legislation  on  some  specified  subjects,  such  as 
bankruptcy  and  certain  commercial  matters  (e.g.  pilot  laws  and 
harbour  regulations),  but  so  that  State  legislation  shall  take  effect 
only  in  the  absence  of  Federal  legislation. 

Powers  of  taxation,  direct  or  indirect,  but  so  that  neither 
Congress  nor  a  State  shall  tax  exports  from  any  State,  and 
■o  dtat  neither  any  State  shall,  except  with  the  consent  of  Con- 
gress, tax  any  corporation  or  other  agency  created  for  Federal 
purposes  or  any  act  done  under  Federal  authority,  nor  the 
National  government  tax  any  State  or  its  agencies  or  property 

Judicial  powers  in  certain  classes  of  cases  where  Congress 
might  have  legislated,  but  has  not^  or  where  a  party  to  a 
suit  has  a  choice  to  proceed  either  in  a  Federal  or  a  State  courL 

Powers  of  determining  matters  relating  to  the  election  of 
representatives  and  senators  (but  if  Congress  determines,  the  State 
law  gives  way), 

IV.  The  prohibitions  imposed  on  the  National  government 
are  set  forth  in  Art.  i.  f  9,  and  in  the  first  ten  amendments. 
The  most  important  are — 

Writ  of  habeas  corpus  may  not  be  suspended,  nor  bill  of 
attainder  or  expostfado  law  passed.* 

No  commercial  preference  shall  be  given  to  one  State  over 
another. 

No  title  of  nobility  shall  be  granted. 

No  taw  shall  be  passed  establishing  or  prohibiting  any  religion, 
or  abridging  the  freedom  of  speech  or  of  the  press,  or  of  public 
meeting  or  of  bearing  arms. 

'BeaArtLSS,  Aii.U.SX,Art.iIi.I2,ATLlT.  g93uid4;  AmmdmenU 
iliL  ilT.  ZT.  of  Um  ComtitntioD. 

*  UmltiUoiu  of  ■  Dttun  gnianllr  limiliT  to  Urn  an  now  pnttjr  fraqnoit 
)■  netnt  Enropeui  Coutitutioiu,  t-g.  In  Uiit  of  Belgium. 

Tbt  tonn  apM  facto  l*v  li  dtemcd  to  rtTcr  to  grimbul  bvi  onlj. 
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No  religious  test  sliall  be  required  u  k  qiulification  for  uij 
office  under  the  United  States. 

No  person  shall  be  tried  for  s-  capital  or  otherwise  infamous 
crime  unless  on  the  presentment  of  a  grand  jiuy,  or  be  sub- 
jected to  a  second  trial  for  the  same  offence,  or  be  compelled 
to  be  a  witness  against  himself  or  be  tried  oUierwise  than  by  a 
jury  of  bis  State  and  districL 

No  common  law  action  shall  be  decided  except  by  a  jury  where 
the  value  in  dispute  exceeds  S20,  and  no  hct  determined  by  a 
jury  shall  be  m-ezamined  otherwise  than  by  the  rules  of  the 
common  law.' 

y.  The  prohibitions  imposed  on  the  States  are  contained  in 
Art  i.  $  10,  and  in  the  three  last  amendments.  They  are 
intended  to  secure  the  National  goremment  against  attempts  by 
the  States  to  trespass  on  its  domain,  and  to  protect  indinduals 
i^ainst  oppressive  legislation. 

No  State  shall  make  any  treaty  or  alliance :  coin  money : 
make  anything  but  gold  and  silver  coin  a  legal  tender  :  pan  any 
bill  of  attainder,  ez  post  facto  law,  or  law  impairing  the  obligation 
of  contracts :  grant  any  titles  of  nobility. 

No  State  shall  wilJiout  the' consent  of  Congress — Lay  duties 
on  exports  or  imports  (the  produce  of  such,  if  laid,  going  to  the 
national  treasury) :  keep  troops  or  ships  of  war  in  peace  time : 
enter  into  an  agreement  with  another  State  or  with  any  foreign 
power :  engage  in  war,  unless  actually  invaded  or  in  imminent 
danger. 

Every  State  must — Give  credit  to  the  records  and  judicial 
proceedings  of  every  other  State  :  extend  the  privileges  and  im- 
munities  of  dtisens  to  the  dtisens  of  other  States :  deliver  up 
fugitives  from  justice  to  the  State  entitled  to  claim  Uiem, 

No  State  shall  have  any  but  a  republipan  form  of  govern- 
ment 

No  State  shall  maintain  slavery :  abridge  the  privileges  of 
any  citizen  of  the  United  States  or  deny  to  him  the  right  of 
voting,  in  respect  of  race,  colour,  or  preTteus  servitude  :  deprive 
any  person  of  life,  liberty,  or  property  without  due  process  of 
law:  deny  to  any  person  the  equal  protection  of  the  laws. 

Note  that  tins  list  contains  no  prohibition  to  a  State  to  do 
any  of  the  following  Uiings : — Establish  a  particular   form  of 
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roligioa :  endov  s  putjonlar  form  of  religion,  or  edacataoiul  or 
charitable  establishments  connected  therewith:  abolish  trial  hj 
JTOj  in  criminal  or  dril  cases:  Buppreea  the  freedom  of  speaUn^ 
vriting  and  meeting  (provided  l^t  Uiis  be  done  equally  aa 
betveen  different  rlntinns  of  dtuens,  and  provided  also  that  it  be 
not  done  to  such  an  extent  as  to  amount  to  a  deprivation  of 
liberty  without  due  process  of  law):  limit  tiie  electoral  franchise 
to  anj  extent :  extend  the  electoral  franchise  to  women  minors 
aliens. 

These  omissions  are  signi^cant  They  show  that  tne  framera 
of  the  Constitution  had  no  wish  to  produce  nniformity  among 
the  States  in  government  or  inatitations,  and  littie  care  to  protect 
the  cituens  against  abuses  of  State  power.'  Their  chief  aim  was 
to  secure  the  National  government  against  encroachments  on  the 
port  of  the  States,  and  to  prevent  causes  of  quarrel  both  between 
the  central  and  State  authorities  and  between  the  several  States. 
The  result  has,  on  the  whole,  justified  their  action.  So  far  from 
abusing  their  power  of  making  themselves  unlike  one  another, 
the  States  have  tended  to  be  too  uniform,  and  have  made  fewer 
experiments  in  institutions  than  one  could  wish. 

YL  The  powers  vested  in  each  Stat«  are  all  of  them  original 
and  inherent  powers,  which  belonged  to  the  Stat«  before  it 
entered  the  Union.*  Hence  they  are  prima  faeU  onlimited,  and 
if  a  question  arises  aa  to  any  particular  power,  it  is  presumed  to 
be  enjoyed  by  the  State,  unless  it  can  be  shown  to  have  been 
taken  away  by  the  Federal  Conadtution;  or,  in  other  words,  a 
State  is  not  deemed  to  be  subject  to  any  restriction  which  the 
Consdtution  has  not  distdnctiy  imposed. 

The  powers  granted  to  the  National  government  are  delegated 
powers,  enomerated  in  and  defined  by  the  instrument  which  has 
created  the  ITnion.  Hence  the  rule  that  when  a  question  arises 
whether  the  national  government  possesses  a  particular  power, 
proof  mutt  be  given  that  the  power  was  poeftdvely  granted.  If 
not  granted,  it  is  not  possessed,  because  the  Union  is  an  artificial 

I  Tba  fonitMatli  ud  flftMnth  uncndmenti  an  In  tliii  mpwit  ■  noTdty.  Ths 
OnlT  notriotloDi  of  thi>  kind  to  ba  liniiid  In  the  InitnuDaat  of  ITBD  in  thoM 
nliUlng  te  coDtncta  ind  a  fxM  fitcto  lam.  Of  dohtm  tlic  ij^ti  of  Bt*t«  dtliaiu 
van  (deqnatelj  prat«ctad  iJnidj  bj  the  TOOTidoiu  of  State  cooatltaticmi. 

■  VTbsn  1  apaak  of  K  Btat^  I  do  not  msan  mtrelj  a  Stata  legtilatnr^  bBcann 
tlut  bod7  la  nnully  ngtnined  by  tha  Stata  couatitntion  from  cibtcIiIiis  th* 
totalitj  of  tha  pomn  whlidk  tba  Stata  pooaaaea,  but  ladnda  tbs  peopla  of  the 
"'  '  .  ■  •  .     ooBTsntloii,  or  Klliis  on  a  Stata  conatitnticai  or  on  an  amand. 
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creation,  vlioaa  goveniment  can  bik-n  Dothing  but  what  the 
people  have  by  die  Conatitntioii  oonfarred.  The  presumptjoii 
ia  therefore  against  the  national  goTemmeat  in  tnich  a  caae,  just 
•a  it  ifl  for  the  State  in  a  like  cue.' 

Vli  The  authority  of  the  National  goremment  ovta  the 
citizens  of  every  State  ia  direct  and  inunediate,  not  exerted 
tliroa^  the  State  orgaoication,  and  not  requinng  the  co-opera- 
tion of  tile  Stats  gorenunwitL  For  moat  pnipoaea  liia  National 
government  ignores  tbe  States;  and  it  treats  the  dtizens  of 
different  States  as  being  simply  its  own  dtiaens,  equally  bound 
by  ita  laws.  The  Federal  courts,  revenue  officara,  and  poat-offlce 
draw  no  help  from  any  State  officials,  but  depend  directly  on 
Washington.  Hence,  too^  of  course,  there  is  no  local  self- 
govemment  in  Federal  matters.  No  Federal  official  is  elected 
by  the  people  of  any  local  area.  Local  govornment  is  purely  a 
State  affiiir. 

On  ^le  oUier  hand,  the  State  in  no  wise  depends  on  tlie 
National  government  for  il^  organization  or  its  effective  working 
It  is  the  creation  of  its  own  inhabitants.  They  have  given  it  ita 
constitution.  They  administer  its  government  It  goes  on  ita  own 
way,  touching  the  national  government  at  but  few  points.  That 
the  two  should  touch  at  the  fewest  possible  points  was  the  intent 
of  those  who  framed  the  Federal  Constitution,  for  they  saw  that 
the  less  contact^  the  less  danger  of  collision.  Their  um  was  to 
keep  the  two  mechanisms  as  distinct  and  independent  of  each 
other  as  was  compatible  with  the  still  higher  need  of  subordinat- 
ing, for  national  purposes,  the  State  to  tlte  Central  government.* 

VILL  It  is  a  further  consequence  <d  this  fvinciple  that  the 
National  government  has  but  littie  to  do  with  the  States  as 
States.  Its  relations  are  viih  their  dtisens,  who  are  also  its 
citizens,  rather  than  with  them  as  ruling  oommonwsalths.  In  the 
following'  points,  howftver,  the  Constitution  does  nouire  certain 

'    s  of  the  St&tes  :— 


*  OoDgnM  mnit  not  atteinpt  to  Mote*  with  tb«  «o-aJl«d  "poIlM  pomr"  of 

{h«  StstM  wltUn  thtlr  cm  Umila.     So  nim  k  i '      '      '  ~  

pnubbsU*  to  — u  ocrtsfn  UltuoiiLAtliv  fluids  li 

tpcoUUd  t«r .._..........    .. 

Bti4«^biit  o 

.CMlTicUd  imdiar  it  in  Dsbolt  wu   diMbugsd  (UuUtd  SbOu  r.   Dt   Wilt,  B 
WiU.  41). 

■  For  ■compariun.Df  tlwFtdtnlqraton  of  ths  United  Ststw  with  tba  F*da«l 
■Tttem  of  th«  two  utdent  &i^iih  QolTsnltUib  n*  not*  to  tUs  eb^ttw  priatid  at 
t^  nd  of  tko  Tolanu. 


D.qit.zeaOvGoOt^lc 


tmir.  zxm  THS  TEDERAL  KTSTEH  SIS 

It  requires  each  State  government  to  direct  the  choice  o^ 
end  accredit  to  the  wat  of  the  national  goveramrait^  two  aenatorc 
and  BO  many  rei»«eentatiye8  ea  the  Slate  is  entitled  to  send 

It  requires  nmilarlj'  that  presidential  eleotOTs  be  chooen,  meet^ 
and  Tot«  in  the  States,  and  tiiat  th^  votes  be  transmitted  to  the 
national  capital 

It  requires  each  State  to  organiee  and  'arm  its  militia,  which, 
when  duly  summoned  for  aotiTe  aerrioe,  are  placed  under  tlie 
otnnmand  of  the  President. 

It  requires  each  State  to  maintain  a  republican  f(Hm  of 
goremment' 

Note  in  particular  tliat  the  National  government  does  not,  as 
in' some  other  federations — 

Call  upon  the  States,  as  oommonwealthiS,  to  ocatfaribute  funds 
to  its  support : 

Issue  (save  in  so  far  as  may  be  needed  in  order  to  secure  a  re- 
publican form  of  government)  administrativa  orders  to  the  Sistea, 
directing  their  authorities  to  carry  out  its  laws  or  commands : 

Bequire  the  States  to  submit  their  laws  to  it,  and  veto  mdb  u 
it  disapfHOTes. 

The  first  two  tlungs  it  is  not  neoessary  for  the  National 
government  to  do,  because  it  levies  its  taxes  diiectiy  by  its  own 
eollectore,  and  enforces  it>  laws,  oommanda,  and  judicial  decrees 
by  the  bands  of  its  own  servanta.  Tba  lost  can  be  dispensed 
with  becauee  the  State  laws  are  tpso  jvn  invalid,  if  they  conflict 
witli  the  Constitution  or  any  treaty  or  law  duly  made  under  it 
(Art.  vi  i  2),  while  if  tiiey  do  not  so  conflict  they  are  valid 
whether  the  Natitmal  <rovemment  should  a[qxov6  of  them  OT 
not 

Neitiier  does  the  National  government  allow  its  stnicture  to 
be  dei>endent  on  t^  action  of  tiie  Statee.  "  To  make  it  impoft- 
sible  for  a  State  or  group  of  States  to  jeopard  by  inaction  or 
hostile  action  the  existence  of  tbe  central  government,"  *  was  a 
prime  object  with  the  men  of  1787,  and  has  greatiy  contributed 
to  the  solidity  of  the  fabric  Utey  reared.  The  de  /aeto  eecession 
of  eleven  States  in  1860-Sl  interfered  witii  tii'e  regnlar  legal 
conduct  neither  of  the  presidentaal  election  of  1861  tua  of  the 
oongreesional  elections  from  1861  to  1866.    Those  States  were  not 

Gaarendj,  the  KmUonal  gonsnBuait  mftf  1m  nqnind  b7  Mi;  SUt*  to  sAcd. 
ictloa  ■gtbut  tnTHiai  and  afjaliut  domwtla  tIoIoio*. 
Tin&bl^  at  Mipra. 


D.qit.zeaOvGoOt^lc 


sit  TBI  NATIOITAL  QOYVSSVESr  pixr  i 

repremnted  in  OongreM  ;  bnt  Congress  itaelf  vent  on  diminuhed 
in  nnmben  yet  with  ita  full  legal  powers,  as  the  British  Farlia- 
meat  would  go  on  thoogh  all  tlie  peers  and  repoesentatiTee  from 
Scotiand  might  be  absent 

IX.  A  State  is,  wHhin  its  proper  sphere,  jnst  as  le^illj 
sapreme,  jnat  as  well  entitled  to  give  effect  to  its  own  will,  as  is 
the  ITati<sial  government  within  its  sphere;  and  for  the  same 
reason.  All  anthority  flows  fnnn  the  peopl&  The  people  have 
given  part  cf  Uieir  snpreme  autiioritj'  to  the  Central,  part  to  the 
State  goTflmmentfl,  Both  hold  by  Uie  same  title,  and  therefcoe 
the  Kational  goTemment,  although  superior  wherever  there  is  a 
eonouirenoe  of  powei^  has  no  niore  right  to  trespass  upon  the 
domain  of  a  State  than  a  State  has  upon  the  domain  of  Federal 
action.  "When  a  particular  power,"  says  Judge  Cooley,  "is 
found  to  belong  to  Uie  States,  they  are  entdtlsd  to  the  same  com- 
plete ind^iendence  in  its  exravise  as  is  the  National  government 
in  wielding  iia  own  authority."  That  tlie  course  which  a  State 
is  following  is  pernicious,  that  its  motives  are  bad  and  its  sentj- 
ments  disloyal  to  the  Union,  makes  no  diff^tence  until  or  unlesB 
it  infringes  on  the  sphere  of  Federal  authority.  It  may  be 
thought  that  however  distinoUy  l^iis  may  have  been  laid  down 
as  a  nutt«r  of  theory,  in  ptaetioe  the  State  will  not  obtain  the 
same  justice  as  the  National  government^  because  the  cotn^ . 
which  decides  points  of  law  in  dispute  between  the  two  is  in  the 
last  resort  a  Federal  courts  and  therefore  biassed  in  favour  of  the 
Federal  government  In  practice,  however,  little  (A  no  unfair- 
ness has  arisen  from  this  cause.*  Thd  Supreme  court  may,  as 
happened  for  twenty  years  befcBV '  the  War  of  Secessitm,  be 
chicdy  composed  of  States'  Bights  men.  In  any  case  the  court 
cannot  stray  far  from  the  pa^  wbidi  previous  decisions  have 
marked  out 

X.  There  are  several  remarkaoie  omissions  in  the  oonstitntion 
of  tlie  American  federation. 

One  is  that  then  is  no  grant  of  pow^  to  the  National  govern- 
ment to  coerce  a  recaldtrant  or  rebellions  Slate.     Another   is 

I  "  Wtutevar  fluotnitloni  may  Iw  leaa  In  tlu  hlitory  of  pablk  opinion  during 
tlw  ptrlod  td  DOT  utloiul  aidituic*,  wa  think  h  will  ba  Knind  Ihkt  tha  Bapnmi 
eaort,  bo  fiir  it  Iti  fojkctloiu  nqiiind«  hu  slvi^  hsld  wltJi  a  itmadj  uid  erao 
band  tha  bilanoa  liatwMn  SUta  and  Fedanl  powar,  and  va  tnut  tliat  ancli  aMj 
amtinna  to  ba  Uu  hlttory  of  ita  nUtion  to  thmt  nlljcot  a>  long  u  It  alull  turr 
dntiiH  to  parform  wMcb  d«m»nd  of  It  *.  ooiwtnietlon  of  tlia  Coojtlttitiaa. "— 
Jndgmant  o!  tha  Sapramc  eonrt  Ln  T!i4  Slaitghttr  Seam  Catt,  IS  WilL  B2. 
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that  nothing  is  said  as  to  the  right  of  secesaion.  Any  one  can 
nnderat&nd  wh^  this  right  should  not  have  been  granted.  But 
ncdther  is  it  mentioned  to  be  negatired. 

There  is  no  abstract  or  theoretic  declaration  regarding  the 
nature  of  the  federation  and  its  govemment,  nothing  as  to  the 
ultimate  supremac;  of  the  central  authority  outside  the  partacukr 
sphere  allotted  to  it,  nothing  as  to  the  so-called  sovereign  rights 
<rf  the  States.  As  if  with  a  prescience  of  the  dangers  to  follow, 
the  wise  men  of  17i7  resolved  to  give  no  opening  for  abstract 
inquiry  and  metar  aysical  dialectic.  But  in  vain.  The  human 
mind  is  not  to  'je  so  restrained.  If  the  New  Testament  had 
coonated  of  no  other  writings  than  the  Gospel  of  St  MatUiew 
and  the  EpisUe  ot  St.  James,  there  would  have  been  scarcely  the 
lea  a  crop  of  specuUtive  theology.  The  drily  legal  and  prac- 
tical character  of  the  Constitution  did  not  prevent  the  growth  of 
a  mass  of  subtle  and,  so  to  speak,  scholastic  metaphysics  regard- 
ing the  nature  of  the  government  it  created.  The  inextricable 
knots  which  American  lawyers  and  publicists  went  op  tyii^ 
down  till  1861,  were  cut  by  the  swoid  of  the  N^orth  in  the  Civil 
War,  and  need  concern  us  no  longer.  It  is  now  admitted  that 
the  Union  is  not  a  mere  compact  between  commonwealths,  dis- 
soluble at  pleasure,  bat  an  instrument  of   perpetual  efficacy,* 

'  Thli  Tlav  naeiTcd  judicial  miction  in  tlia  (aidoiu  eua  otTtaat  T.  Vhiit  (7 
Wia  TOO),  dsddsd  br  the  Snpnm*  ooort  after  the  wit.  It  ii  tbere  nld  b;  Chief- 
Jiutic*  Chue,  "  The  Union  of  the  Stat«a  never  vm  a  porelf  utificUl  and  irbl- 
tnry  lel&tioii.  ...  It  nc«iT«d  definite  totm  and  chancter  and  uncticai  b7  the 
Artidea  of  Canfadtaratlon.  Sj  theie  the  Ooion  mi  Bolemslj  declared  to  be 
'peipstoaL'  And  when  theaa  irtitilee  mn  found  to  be  inideqnate  to  the 
eiigcBcica  of  the  cDnntry,  the  ConiUtuUon  wai  ordained  '  to  form  a  moie  perfect 
Union,*  It  !■  difflcnit  to  conrej  the  idea  of  indiuoluble  nnitj  more  clearlj'  thoji 
by  theae  mndi.  Whtt  can  b«  indlsolnble  if  *.  perpetaal  nnion,  made  more  per- 
fect, la  not  t  But  the  perpetnltj  and  indinotnbillt;  of  the  Union  by  no  meoai 
implits  the  Ion  of  dlitlnct  and  indiTidnal  exlatanee,  or  of  the  right  ot  aelf-goTeni- 
ment  b;  the  Statea.  ...  It  ma;  be  not  nnnasonablj-  aald  that  the  prewrvation 
of  the  Slatea  and  the  maintenance  of  their  gOTenunents  are  aa  mnch  irltUn  the 
daign  and  can  of  the  Constitution  as  the  preservation  ot  the  Union  and  the 
maintenance  of  the  national  government.  The  Conatitatian.  in  all  ita  prnvliiona, 
looka  to  an  indestraotible  Union  composed  of  indeitmctible  Btataa.  When, 
thertftoct,  Teiat  became  one  of  the  United  Statea  ihe  entered  into  an  indisBolable 
relation.  .  .  .  There  waa  no  place  for  reconaideratlon  or  revocnUon  except 
Uuvngh  reTohition  or  throngh  conaent  of  the  Btataa.  Conddered  therefore  aa 
toanaactlona  nnder  the  ConatitnUon,  the  ordinance  df  aacBssion  adopted  bj  the 
ConvantiDn,  and  ratiHed  bj  a  niKJoiitT  of  the  citizen)  of  Teiai,  waa  abeolnlalT 
noli  and  nttarlr  without  operation  in  law.  The  obligaUona  of  the  State  aa  a 
■Dambar  ot  tlia  Union,  and  of  enrj  citinn  ot  tha  State  aa  a  citizen  of  the  Dnitad 
Statea  remalnad  perfect  and  unimpaired."    TheStatadid  not  cease  to  be  a  Btata. 
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emanating  from  the  whole  people,  and  gJtenblo  by  them  onlj  in 
the  nuumar  vhich  ita  own  tornu  preecribo.  It  is  "an  inde- 
■tmctible  Union  of  indeatmctible  States." 

It  followB  from  the  recognition  of  the  indestructibility  of  the 
Union  that  there  must  somewhere  exist  a  force  capable  of  pre- 
serring  it  The  National  goTemmsnt  is  now  admitted  to  be  such 
a  force.  "  It  can  exercise  all  powers  essential  to  preserre  and 
protect  its  own  existence  and  that  of  the  States,  and  the  cotuti- 
tutional  relation  of  the  States  to  itself,  and  to  one  another."  * 

"  May  it  nol^"  some  one  will  ask,  "  abuse  these  powers,  abase 
them  so  as  to  extinguish  the  States  themselves,  and  turn  the 
federation  into  a  unified  govenmiAnt  What  is  there  but  the 
Federal  judiciarj  to  prerent  this  catastrophe-l  and  the  Federal 
judiciary  has  only  moral   and  not   also  phyeical  force  at  its 


No  dcubt  it  may,  but  not  until  public  opinion  supports  it  in 
•0  doing — that  is  to  say,  not  until  the  mass  of  the  nation  which 
now  mnintAJTii^  because  it  values,  the  Federal  system,  is  possessed 
by  a  desire  to  overthrow  that  system.  Such  a  desire  may  express 
itself  in  proper  legal  form  by  carrying  amendments  to  the  Con> 
sdtution  which  will  entirely  change  the  nature  of  the  govern- 
ment    Or  if  the  minority  be  numerous  enough  to  prevent  the 

DOT  b«r  dtiieiw  tp  bo  dtliani  of  the  UdIoh.  8n  tlu  ths  cmm  of  WhiU  t.  Sort 
(18  WalL  aiS)  ipd  Xtiih  T.  Clark  [97  U.  R  IGl). 

Aj  mpocti  tit  mignmeiit  Out  tha  Dnitm  latalilliliad  bj  tha  CoDBtltaUon  a( 
1789  mwl  bs  parpctul,  bsoiua  It  ii  dwJuvd  to  Iwn  been  dodgned  to  Duk*  > 
pratiow  parp«tB>l  Unlm  man  paifec^  tt  may  b*  rcnuikad,  u  niattar  ot  hiiUiy, 
tlwt  tlii*  laarioQf  Unioii  (that  nvting  oa-the  Aitldaa  of  CoDftdaratlon)  bad  not 
pioTid  popatnal,  but  wa*  In  bet  pot  an  and  to  by  tlia  aoeeptanca  la  17M  at  tha 
naw  Conatltnlioo  I7  tlia  nina  Btataa  wbo  Sitt  ratllled  Oat  iDitnunant.  Altia  that 
ntUlcatias  tka  ConAdanUon  ma  datd,  and  tha  BtutM  of  Nortli  CaroUiia  and 
Rhodo  Iilaod,  vUoh  for  aoma  month*  nfuasd  to  coma  Into  tha  n«v  Union,  vara 
clutrlj'  oat  of  tha  old  ana,  and  itood  along  In  tha  world.  Haj  it  not  than  be 
•aid  tiiat  thoaa  who  dntrojtd  a  Union  pnrportLng  to  ba  pvpetnal  wen  theruita' 
•stopped  from,  holding  It  to  liaTa  'jMn  porpetnal,  and  from  fonnding  an  tha  word 
*  perpetual '  an  argnmsnt  againit  tboaa  who  tried  to  npaat  tha  aaw  Union 
In  ISSl,  ■■  the  old  one  had  bean,  npsat  In  178S.  Ths  aniwar  to  thi*  war 
of  putting  tha  point  aeanu  to  ha  to  admit  that  tha  proceadlagi  of  17BS  were  in 
fact  isTolntianar;.  In  ratiiying  thair  new  Conitltntlon  in  Uat  jttz,  tha  nina 
Stnta*  brolca  throngh  and  flung  awaj  thair  pnTloni  compact  which  purported  to 
haTe  bean  made  for  enr.  Bnt  thgy  did  ao  tot  the  aaka  of  forming  ■  iMtter  and 
mon  cndnring  oompaot,  and  their  extra-legal  action  wai  ampl;  Juitlfied  by  tha 
necwaftiM  of  tha  can. 

An  elaborate  dlacuaeian  (d  the  Iqtal  ralatiou  ot  ths  3tatea  to  tha  Union  will  he 
found  b  tha  leaned  ttastlee  of  Vr.  Hard,  Tin  Thtorf  1^  our  tfatiimal  XxiiUna; 
Boatoa,  1S8L  .  ^  Venable,  m<  wpra. 
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pawing  of  nich  amendment^  and  if  tbs  deaire  of  the  majority 
be  BufGciently  Tehement,  the  majoritj  which  sways  the  National 
gOTenunent  may  disregard  legal  sanctions  and  effect  iU  object 
by  a  rerolutien.  In  either  event — and  both  are  improbable^ 
the  change  which  will  have  paaaad  upon  the  sentimentfl  of  the 
American  people  will  be  a  sign  that  Federalism  has  done  its  work, 
and  that  the  time  has  arrived  for  new  forma  of  political  life. 
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WO&KINQ   RXUTIONa  OF  THS  MATIOMAL  HID  THK  STATI 
QOVXBNKEHTS 

Thb  characteristio  fearare  and  epecial  intereet  of  the  AmericaD 
UnJon  U  that  it  ihowa  us  two  govenunenta  covering  the  same 
ground,  jet  diBtinst  and  separate  in  their  action.  It  ie  like  a. 
great  factory  whereia  tvo  uts  of  machinery  are  at  work,  th«ir 
revolving  wheels  apparently  intermixed,  their  bands  crowing  one 
another,  yet  each  eet  doing  its  own  work  without  touching  or 
hampering  the  other.  To  keep  the  National  government  and  the 
State  goremmenta  each  in  the  allotted  sphere,  preventing 
collision  and  friction  between  them,  waa  the  primary  aim  of  those 
who  formed  the  Constitutioo,  a  task  the  mors  needful  and  Hie 
more  delicat«  becaose  the  States  had  been  until  then  almost 
independent  and  therefore  jealous  of  their  privileges,  and  because, 
if  friction  should  arise,  the  National  government  could  not 
remove  it  by  correcting  defects  in  the  machinery.  For  the 
National  govemmeut  bad  not  been  made  supreme  and  omnipotent 
It  was  itself  the  creature  of  the  Clonatitution.  It  was  not  pei^ 
mitted  to  amend  the  Constitution,  but  could  only  refer  it  back 
for  amendment  to  the  people  of  the  States  or  to  their  legis- 
latures. Hence  the  men  of  1T87,  feeling  the  cardinal  importance 
of  anticipating  and  avoiding  occasions  of  collision,  sought  to 
accomplish  their  object  by  the  concurrent  application  of  two 
devices.  One  was  to  restrict  the  functions  of  the  National 
government  to  the  irreducible  minimum  of  functions  absolutely 
needed  for  the  national  welfare,  so  that  everything  else  should 
be  left  to  the  Stales.  The  other  was  to  give  that  gorenunent, 
so  far  as  those  functions  extended,  a  direct  and  immediate 
relation  to  the  citizens,  so  that  it  riiould  act  on  them  not  throng 
the  States  but  of  its  own  autbtxity  and  by  its  own  officen. 
These  are  fundamental  principles  whoso  soundness  experience 


D.qit.zeaOvGoOt^lc 


eau  xzviii     WOBKINO  OF  THk  nDBEAI/  8YBTEU  Sl» 

hu  ApproTod,  uid  vhicli  mil  deeerre  to  be  con&dered  hj  ilioee 
vho  in  time  to  come  mfty  h&re  in  other  countriee  to  frame  federal 
or  qnan-federal  coiutitataona.  They  were  itndied,  and  to  & 
large  extent^  thoogh  in  no  ilariflh  apiril^  adopted  hy  the  fonndera 
of  tlie  present  oonatitation  of  the  SwIm  Confedemdon,  a  coo- 
■titation  whose  nicceu  bean  farther  witoeas  to  the  aoondneaa  of  . 
the  American  doctrine*. 

The  working  relationa  of  the  National  government  to  ib» 
Statea  may  be  considered  under  two  heads,  viz.  it«  relataomi  to 
the  States  aa  corporate  bodiea,  and  it«  relatiom  to  the  dtaieuft 
of  the  Statea  aa  individuals,  they  being  also  dtizens  of  the 

The  National  goTemmeut  tonoheii  the  States  as  corporate 
commonwealths  in  three  pointa  Chie  is  their  function  in  helping 
to  form  the  National  govenuneat ;  anotlier  is  the  control  exercised 
orer  them  by  the  Federal  Constibition  through  the  Federal 
coorte;  the  third  is  the  oontrol  exercised  over  them  by  the 
Federal  Legislature  and  Executive  in  the  discharge  of  the 
governing  functions  which  diese  latter  authorities  possess. 

L  The  States  serve  to  form  the  National  government  b} 
ehooeing  presidential  electors,  by  choosing  senators,  and  by  fiung 
the  franchise  which  qualifies  citizens  to  vote  for  membera  (rf 
the  House  of  Bepresantativea.'  O^o  difBcoIty  has  ever  arisen 
(except  during  the  Civil  War)  from  any  unwillingness  of  the 
States  to  discharge  these  duties,  for  each  State  is  eager  to 
exercise  as  much  influence  as  it  can  on  the  national  executive  and 
Congress.  But  note  how  much  latitude  has  been  left  to  the 
States.  A  State  may  appoint  its  presidential  electora  in  any  way 
it  pleaaea.  All  States  now  do  appoint  them  by  popular  vota. 
But  during  the  fint  thirty  years  of  the  ITnion  many  litates  left 
the  choice  of  electors  to  their  respective  legislatures.  So  a  Stato 
may,  by  its  power  of  prescribing  tiie  franchise  for  He  State 
elections,  prescribe  whatever  franchise  it  pleases  for  the  election 
of  its  memben  of  the  Tederal  House  of  Bepresentatives,  and  maj- 
thus  admit  persons  who  would  in  other  States  be  excluded  from 
the  suffi^ge,  or  exclude  persona  who  would  in  other  States  be 
admitted.  For  instance,  thirteen  Slates  now  allow  aliens  {is. 
foreigners  not  yet  naturalized)  to  vote;  and  any  State  which 
should  admit  women  to  rote  at  its  own  State  elections  would 

>  Ceaptm  IU7,  U  It  plaui^  ngnUt*  b]r  itatnt*  tli*  tfniH,  plaoM,  sad 
WUBV  o(  holding  dwtloni  lor  npnHntatina  (OouL,  Ait.  L  |  4).   . 
VOL   1  1 
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thereby  tulmit  tiiem  ako  to  vot«  at  eongresBional  elections.^  The 
only  reatxictioD  imposed  on  Stat«  discretion  in  this  respect  is 
tbat.of  the  fifteenth  amendment^  which  forbids  any  person  to  be 
depriTod  of  suShige,  on  "  account  of  race,  colour,  or  prenous  con- 
dition of  aervitude,"  * ! 

n.  The  Federal  Constitution  deprivM  the  States  of  certain 
powers  tliej  would  otherwise  enjoy.  Some  of  these,  such  as 
thftt  of  nuJong  treaties,  are  obviously  unpermissible,  and  such  as 
the  State  need  not  regret*  Others,  however,  seriously  restrain 
their  daily  actioa  They  are  liable  to  be  sued  in  the  Federal 
courts  by  another  State  or  by  a  foreign  Power.  They  cannot, 
except  with  the  consent  of  Congress,  tax  exports  or  imports,  or 
in  any  case  pass  a  law  impairing  the  obligation  of  a  contract 
They  must  surrendor  fugitives  from  the  justice  of  any  other 
Stato.  Wbether  they  have  transgressed  any  of  these  restrictions 
it  a  question  for  the  courts  of  taw,  and,  if  not  in  the  first  in- 
stance, yet  always  in  Uie  last  resort  a  question  for  the  Federal 
Supreme  court  If  it  is  decided  that  they  have  transgressed, 
their  act,  be  it  legislative  or  executive,  is  null  and  void.* 

The  President  as  national  executive,  and  Congress  as  national 
legislature,  have  also  received  from  the  Constitution  the  right  of 
interfering  i)>  certain  specified  matters  with  the  governments  of 
the  Statea.     Congress  of  course  does  this  by  way  of  legislation, 

I  Bo  in  loBis  Suts  tribil  IndUni  tn  permitted  to  Tota.  It  is  odd  that  tlis 
TOtM  at  penom  irho  uv  not  dtiuaa  of  ths  Unltad  BtiUi  might,  In  ■  State  wbers 
putlH  in  nearly  cqtud,  tun  ths  cholcs  oF  pmldeDtlal  alscton  in  tli»t  Stets,  and 
thorabj  parhapa  turn  ths  prciidantial  alsctlon  in  ths  tJnion- 

■  lis  Conititntlona  ot  aams  BUtss  rataln  ths  old  sidniiDii  oT  nagroaa  from 
Ebs  auAtigs,  uid  two  siolads  lutivss  Ot  (SbbUK ;  bat  these  protiiiona  are  over- 
ridden h;  ths  fifteenth  constltatlonal  amsndment. 

'  As  the  Statei  had  nqt  been  icciutomsd  te  act  ai  iOTsreign  eommonwealtha 
In  IntaniatloDil  effiin,  thef  fieldsd  this  right  to  the  National  goTemmsat  with- 
ont  demur ;  whsreoa  Snisg  hiitorj  ihon  tha  larger  caatoiu  to  hers  been  un- 
willing to  drop  the  practice  of  eandlng  their  own  eoTOft  to  foreign  powsn  and 
■nildng  bargalni  on  their  own  behalf. 

*  Mr.  Jnitlcs  Hillsr  obHnsa  [Cmlttmial  Addnu  at  PhOaiitlpMa)  that  "at 
no  tints  aluee  the  formation  of  the  Union  haa  there  been  a  period  when  there  wan 
not  tobefoand  on  thsitatuts  boolu  araama  of  the  Stetai  ftcte  pasied  la  violatioii  ot 
the  plnvleiona  of  the  ConetitntlOD  regarding  eoaunem,  acti  impoaing  taxes  and 
otber  bnrdeni  npon  the  free  interchange  of  commodities,  diicriminating  igalnit 
the  prodnctione  ot  other  Statea,  and  attempting  to  establish  n^ations  o( 
commerce,  which  the  Conititntlon  eij-s  aball  only  be  done  by  Congress."  All 
suoh  acte  are  ot  ooune  held  Invalid  by  the  contte  when  qaestioned  beton  tham. 

It  baa  very  recently  been  held  that  a  Btete  cannot  forliid  a  common  carrier  to 
bring  into  Iti  jnrisJietion  inteiicatiDg  llquois  ftiim  another  State  [Bnaputu  v. 

a  If.  IV.  RI3.  vii  U.S.,  p.  46S). 
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snd  when  an  Act  of  Gongreas,  made  'within  tbe  powers  conferred 
hy  the  Constdtntion,  conflicts  with  a  Stat«  atatate,  the  former 
provails  against  the  latter.  '^It  prevails  bj  making  the  latter  null 
and  Toid,  so  that  if  a  State  statute  has  been  duly  passed  upon 
a  matter  not  forbidden  to  a  State  by  the  Constitution,  and 
vubsequentiy  Congress  passes  an  act  on  the  same  matter,  being 
one  hereon  Congress  has  received  Uie  right  to  legislate,  the  State 
statute,  irhich  vas  previously  valid,  now  becomes  invalid  to  the 
extent  to  which  it  couflicte  with  the  Act  of  Cohgress,  For 
instance,  Congi-ess  has  power  to  establish  a  uniform  law  of 
hankruptcy  over  the  whole  Union.  It  has  formerly,  in  the 
ezerciBe  of  this  power,  passed  bankruptcy  laws ;  but  these  have 
been  repealed,  and  at  present  the  subject  is  left  to  the  State 
laws,  which  are  accordingly  in  fiill  force  in  the  several 
States.*  Were  Congress  again  to  legislate  on  the  subject^  these 
State  laws  would  lose  their  force  i  *  and  if  the  law  passed  by 
Congreea  were  again  repealed,  they  would  again  spring  into  life. 
He  field  of  this  so-called  concurrent  legislation  is  large,  for  Con- 
gress has  not  yet  exercised  all  the  powers  v  ested  in  it  of  superseding 
State  action. 

It  was  remarked  in  last  chapter  that  in  determining  the 
powers  of  Congress  on  the  one  hiutd  and  of  a  State  government 
on  the  other,  opposite  methods  have  to  be  followed.  The  pra- 
flumptXon  is  always  in  favour  of  the  State ;  and  in  order  to  show 
that  it  cannot  legislate  on  a  subject,  there  must  be  pointed  out 
within  the  four  comers  of  the  Constitution  some  express  pro- 
hibition of  the  right  which  it  jirima  faeU  possesses,  or  some  implied 
prohibition  arising  from  the  fact  that  legislation  by  it  would  con- 
fiict  with  legitimate  federal  authority.*  On  the  otlier  band,  the  pre- 
sumption is  always  against  Congress,  and  to  show  that  it  can 
legislate,  some  positive  grant  of  power  to  Congress  in  the 
Conetatation  must  be  pointed  out*     When  the  grant  is  shown, 

'  13w  liVTaT  mar  rartr  an  thli  tnbjtot  to  Um  intarutlng  mg  d(  SCttrgti  f. 
Ovnwufticlii,  1  WhMt  IM. 

*  And  In  tbl>  fauUnca  thej  would  low  tlulr  farea  iltagitlier,  bsMtwa  the 
povtr  of  CongnB  lelng  to  «*t«bli>h  i  "tml/oriD"  liv,  tka  continnod' axiitcDce 
of  rtatatN  dlffarfig  In  ths  dilTannt  StatM  would  pnmtt  th>  law  of  buJcruptej 
boa  btbit  nnlform  orn  thi  Union. 

■  Otlurwiu  In  tlu  Fsdtnl  Conrtitntlon  of  Cauda.    Saa  Not*  to  Chaptai  ZXZ. 

'  nw  gnnt  nsad  no^  howanr,  ba  aipraii,  for  It  hu  ftaqneutlj  baaa  held 
that  a  povar  in^ldantal  or  inatrnmental  to  a  powar  axpranly  givan  naf  ba  con- 
Tarrad  npon  Coogna  bj  naoatiary  impiioattoL  Baa  IPCttUocIt  j.  Jtaiyland, 
4  Wbait.  p.  Slfl,  and  jiMf,  Qiaptar  Z2XIIL 
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then  the  Act  of  Congress  has,  so  long  as  it  remaios  on  the 
statute  book,  all  the  force  of  the  Constitution  itself.  In  some 
instances  the  grant  of  power  to  Congress  to  legislate  is  auxiliarj 
to  a  prohibition  imposed  on  the  States.  This  is  notably  the  cose 
as  regards  the  amendmeats  to  the  Constitution,  passed  for  the 
protection  of  the  lately  liberated  negroaa.  They  interdict  the 
States  from  either  recognizing  slavery,  or  discriminating  in  any 
yraj  against  any  class  of  citizens ;  they  go  even  beyond  citizens 
in  their  care,  and  declare  that  "no  State  shall  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws." 
Now,  by  each  of  these  amendments.  Congress  is  also  em- 
powered, which  practically  means  enjoined,  to  "  enforce  by 
appropriate  legislation"  the  prohibitioQE  laid  upon  the  States. 
Congress  has  done  so,  but  some  of  its  efibrts  have  been  held  to 
go  beyond  the  directions  of  the  amendments,  and  to  be  therefore 
void,^     The  grant  of  power  has  not  covered  them. ) 

Where  the  President  interferes  with  a  State,  he  does  so  either 
under  his  duty  to  give  effect  to  the  legislation  of  Congress,  or 
under  the  discretionary  executive  functions  which  the  Con- 
stitution has  entrusted  to  him.  So  if  any  State  were  to  depart 
from  a  republican  form  of  government^  it  would  be  his  duty  to 
bring  the  fact  to  the  notice  of  Congress  in  order  that  the 
guarantee  of  that  form  contained  in  the  Constitution  might  be 
made  effective.  If  an  insurrection  broke  out  against  the 
authority  of  the  Union,  he  would  (as  in  1361)  send  Federal 
troops  to  suppress  it  If  there  should  be  rival  State  govem- 
menta,  each  claiming  to  be  legitimate,  the  President  mighty 
especially  if  Congress  were  not  sitting,  recognize  and  support  the 
one  which  he  deemed  regular  and  constitutional.' 

Are  these,  it  may  be  asked,  the  only  cases  in  which  Federal 
authority  can  interfere  within  the  limits  of  a  State  to  maintain 
order  t  Are  law  and  order,  i.e.  the  punishment  of  crimes  and 
the  enforcement  of  civil  rights,  left  entirely  to  State  authorities  T 
The  answer  is  ; — 

1  B«  tba  Appscdii  (by  Jndgt  Cooler)  ^  ^^'  ^*  cdJtiOQ  of  Story'i  (.'«■- 
nunlariet,  uul  tbe  eswi  on  th<  tbrm  lut  tmendininti  collectsil  in  Deitj'* 
CansliliUvin  <tf  Ou  UniUd  Slata  AnnalaUd. 

'  Id  1871-75  a  caateit  hiring  iruaa  in  LoaiiiiBft  betwean  two  gov«nim«Dt« 
amch  clumiiig  to  ba  the  legal  goverUDBot  of  tbo  State.  Federml  military  aid  w 
■upplied  to  on«  of  them  by  the  Preiiclent-  uid  bia  aclion  vm  aftervardj 
■pproTe4  by  Congnw.  It  hu  bean  doubted,  honaver,  nfaetbar  tba  cue  conlil 
properly  be  deemed  OtM  of  "doniMtw  vtoloiM  "  within  tha  meaning  of  AA 
iv.  I  1  of  tbe  Constitulian. 
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Offenoea  agunat  Federal  statotei  are  ftuticiaUe  in  Federal 
eonrta,  and  ponisluible  under  Federal  aatbority.  There  ia  no 
Federal  common  law  of  Crimea. 

Benatance  offered  to  the  enfcHvement  of  a  Federal  atatute 
may  be  aappreaaed  by  Federal  authority. 

AUaeks  on  the  prc^Mr^  of  the  Federal  goremment  may  ba 
repelled,  and  distorbances  thence  ariamg  may  be  qaelled  by 
Federal  antlwrity. 

The  judgmmta  pronounced  u  dvil  cauaea  by  Federal  oourte 
are  executed  by  the  offic«ra  of  theae  ooorts. 

All  other  <^eneea  and  diaordera  whateoeTer  are  left  to  be 
dealt  vith  by  the  duly  conatitnted  autharitiea  of  the  State,  who 
are,  however,  entitled  in  one  caae  to  summon  tfae  power  of  the 
Union  to  their  aid. 

ThJB  case  ia  that  of  the  breaking  out  in  a  State  of  sariooa 
diatarbance&  The  President  is  bound  on  the  application  of  the 
State  legislature  or  executire  to  quell  anch  disturbances  by  tb» 
armod  forces  of  the  Union,  or  by  directing  the  militia  of  another 
State  to  enter.  Thua  in  1794  Washington  suj^u-esBed  the  so- 
called  Whisky  Insurrection  in  Peuntr^Irania  by  the  militia  of 
PennaylTania,  New  Jersey,  Virginia,  and  Maryland.*  President 
Grant 'was  obliged  to  nae  military  force  during  the  troubles 
which  disturbed  sereral  of  the  Sonihem  States  after  the  Civil 
War ;  as  was  President  Hayes,  during  the  tumults  in  Pennayl- 
rania  canaed  by  the  great  railway  ataikea  of  1677.  There  hav^ 
however,  been  cases,  such  as  the  Porr  rebellion  in  Bhode  Island 
in  1643,*  in  which  a  State  has  itaelf  suppressed  an  insurrection 
•gainst  its  legitimate  government  It  ia  the  duty  of  a  State  to 
do  SO  if  it  can,  and  to  seek  Federal  aid  only  in  exijeme  cases, 
when  resiBtauce  it  formidable.  , 

So  far  we  have  been  considering  the  relations  of  the  National 
govenunent  to  the  States  as  political  communities.  Let  ua  now 
see  what  are  its  relations  to  the  individnal  dtiaeiu  of  these 
States.  They  are  citizens  of  the  Union  as  well  as  of  tfie  Stat«e^ 
and  owe  allegiance  to  both  powers.     Each  power  has  a  right  to 

1  Sm  midnUi'i  fittory  ^  O*  UnOtd  Stain.  It.  p.  GOt.  Thia  vm  tbe  Snt 
UMrtUni  bj  krmi  of  ths  inpniiii  Kuthoiitj  ot  tha  VnioD,  Mid  prodnced  an  enor- 
moni  ollaet  upon  opinion. 

*  PreddsDt  Tjlar  onlend  tha  mlUtia  of  ConDectleat  and  HuaacbnaatU  to  ba 
pteparad  (In  eaaa  a  raqnliltlim  euns  from  ths  R.  I.  ciscatln)  to  gurd  tha  frontiaT 
of  Bhoda  laland  against  Imnrgenti  ittcinptliig  to  enter,  and  blmwlf  took  itapa  for 
aanding  in  (Ic  nan  of  need)  U.B.  reguliir  troopa,  bnt  tba  Rhode  lalsnd  militia 
proved  aqnal  to  the  ooc&  ta  end  aacceednl  la  aappreaiing  Don. 
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command  their  obodienoe.  To  which  then,  in  cue  ot  conflict,  it 
obedienoa  due  1 

The  right  of  the  St«te  to  obedienoe  u  wider  in  the  area  of 
matten  which  it  ooven.  Prima  fade,  ererj  State  law,  ereiy 
order  of  a  competent  State  authority,  binds  the  citdsen,  wher«u 
the  National  govenmient  has  but  a  limited  power :  it  can  legis' 
late  or  command  only  for  certain  purposes  or  on  certain  subjecte. 
But  within  the  limite  of  its  power,  ite  authority  is  higher  than 
that  of  the  State,  and  must  be  obeyed  even  at  the  risk  of  dis- 
obeying the  State,  f  A  recent  instance  in  which  a  State  official 
snfiiared  for  obeying  his  State  whn«  its  directions  clashed  with  a 
provision  of  the  Federal  Constitution  may  set  the  point  in  a  clear 
light  A  statute  of ,  California  had  committed  to  the  dty  and 
county  authority  of  San  Francisco  the  power  of  making  regula- 
tions for  the  management  of  gaola,  This  authority  had  in  1676 
poaeed  an  mrdinanoe  directing  that  every  male  imprisoned  in  the 
county  gaol  ^onld  "  immediately  on  his  airival  have  his  hair 
clipped  to  a  uniform  length  of  one  inch  from  the  Bcalpt"  The 
sheriff  having  under  this  ordinance,  cut  off  the  queue  of  a  Chinese 
prisoner,  Ho  Ah  Kow,  was  sued  for  damages  by  iiio  prisoner, 
and  tJie  court,  holding  that  the  ordinance  had  been  passed  with 
a  special  view  to  the  injury  of  the  Chinese,  who  consideT  the 
[Nreservadon  of  their  queue  a  matter  of  religion  as  well  as  of 
honoor,  and  that  it  operated  unequally  and  oj^ircesively  upon 
them,  in  oontzaventaon  of  Uie  fourteenth  amendment  to  Uie  Con- 
stitution of  the  United  States,  declared  the  ordinance  inv^d, 
and  ^re  judgment  against  the  sheriff.*  Similar  subsequent 
attempt*  against  the  Ghineae,  made  under  cover  of  the  ooiutitn- 
tion  of  CalifoRiia  of  1879  and  divws  statutes  passed  thereundei', 
have  been  defeated  by  the  courto. 

The  safe  rule  for  the  [sivate  citizen  may  be  thus  expressed  : 
"Ascertain  whether  the  Federal  law  is  constitutional  {ia.  such 
as  Congress  has  power  to  pass).  If  it  is,  conform  your  conduct 
to  it  at  all  hazarda  If  it  is  not^  disregard  it,  and  obey  the  law 
of  your  State."  This  may  seem  hard  on  the  private  dtisen. 
How  shall  he  settle  for  himself  such  a  delicate  point  of  law  as 
whether  Congress  had  power  to  pass  a  particular  statute,  seeing 
that  the  question  may  be  doubtful  and  not  have  come  before  the 

>  Cu*  of  Ba  Ak  JTow  T.  MtOOie  IfuHe 
OMrf  Aqwrti,  p,  002.  A  dmtUr  ordlMUM  hi 
omlj  *atoad  bj  Ur.  iirvd,  tban  BUfor  at  Sou  FrucUoo. 
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Gourta  I  But  in  prMtioe  little  inoonTemence  arisM,  for  CongreBd 
and  tlie  State  legiaUtttrM  have  learnt  to  keep  within  thtit 
respectiTe  sphereo,  and  the  ciaeBtions  that  a^iae  betveen  them  an 
•eldom  mcli  aa  need  disturb  an  ordinary  man. 

'  The  tame  remark  ^ppl7  to  conflicta  between  the  oonunaods  of 
exdcutiTe  otficen  of  the  National  govenmient  on  the  one  hand,  and 
thooe  of  State  officiaU  on  the  other.  If  the  national  oflcer  is  acting 
witlun  hit  oonititational  powere,  ha  ia  entitled  to  be  obeyed  in  pre- 
ference to  a  State  official,  and  converBaly,'if  the  State  offic^ia  within 
hia  povrera,  and  the  national  officer  acting  in  excess  of  those  wbicb 
the  Federal  Constitntion  oonfara,  tlie  State  official  ia  to  be  obeyed. 
The  limita  of  judicial  power  are  more  difficult  of  definition. 
Every  citiien  can  sue  and  be  sued  or  indicted  botli  in  the  conits 
of  his  State  and  in  tfae  Federal  coorta,  but  in  some  classes  of 
cases  the  former,  in  others  the  latter,  ia  the  ^voper  tribunal, 
while  in  many  it  is  left  to  the  ch<ace  of  the  parties  before  which 
tribunal  they  will  proceed.  Sometimes  a  plaintiff  who  has 
Iwonght  his  action  in  a  State  court  finda  when  the  case  has  gone 
a  certain  length  that  a  point  of  Federal  law  turns  up  which 
entitles  eitiier  himself  or  tlie  defendant  to  transfer  it  to  a  Federal 
court,  or  to  appeal  to  such  a  court  should  the  decision  have  gone 
a^inat  the  apidicahilitT'  of  the  Federal  law.  Suits  are  thus 
constantly  tranafarred  from  State  courts  to  Federal  courts,  but 
you  can  never  rerene  the  proceas  and  carry  a  aoit  from  a 
Federal  court  to  a  State  court  Within  its  proper  sphere  of 
pure  State  lav,  and  of  courae  the  great  bnik  of  ^e  cases  turn 
on  pure  State  law,  there  is  no  appeal  from  a  State  court  to  a 
Federal  conrt;  and  though  the  point  of  law  on  which  the  case 
turns  may  be  one  which  has  arisen  and  bean  decided  in  the 
Snjffeme  court  of  the  TJoion,  a  State  judge,  in  a  State  case,  is 
not  bound  to  regard  that  decision.  It  has  only  a  moral  weighty 
snch  08  mig^t  be  given  to  the  4]o<^on  of  an  ^glish  court,  and 
wh«e  tlie  question  is  one  of  State  law,  whether  common  law  or' 
atatate  law,  in  which  State  courts  have  decided  one  way  and  a 
Federal  court  the  other  way,  the  State  judge  ought;  to  foUow  his 
own  courts.  So  far  doea  this  go^  that  a  Fedeoal  court  in  ad- 
ministering State  law,  ought  to  reverse  its  own  previous  decision 
rather  than  deport  from  the  view  which  the  highest  State  court 
has  t«Aen.^    All  this  seems  eztremely  complex.     I  can  only  say 
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that  it  ia  Imb  troublesome  in  practice  than  could  have  been 
expected,  because  American  lawyers  are  acuutomed  to  the 
intricacies  of  their  syEteia 

WLen  a  plaintiff  faaa  the  choice  of  proceeding  in  a  Sbite 
court  or  ip  a  Federal  courts  he  is  sometimes,  especi&llf  if  he  has 
a  strong  case,  inclined  to  select  the  latter,  because  tJie  Federal 
judges  are  more  independent  than  those  of  most  of  the  St&tes, 
and  less  likely  to  he  influenced  by  any  bias.  So,  too,  if  he 
thinks  that  local  prejudice  may  tell  against  him,  he  will  prefer 
a  Federal  ^ourt^  because  the  jurors  are  summoned  from  a  wider 
area,  and  because  the  judges  are  accustomed  to  exert  a  larger 
authority  in  guiding  and  controlling  the  jury.  But  it  is  usually 
more  convenient  to  sue  in  a  State  court,  seeing  that  there  is  such 
a  eourt  in  eTeiy  county,  .whereas  Federal  courts  are  eompot*- 
tlvely  few ;  in  maaf  States  Qiere  is  but  one.' 

How  does  t^e  Federal  authority,  be  it  executive  or  judicial, 
Etet  upon  tite  citisens  of  a  St&tet  It  acts  on  them  directly  by 
means  of  its  own  cfficers,  who  are  quite  distinct  from  and  inde- 
pendent of  the  State  officials.  Federal  indirect  taxes,  for  instance, 
are  levied  aU  along  the  coast  and  over  the  country  hy  Federal 
custom-house  collects  and  excisemen,  acting  under  tiie  ordere 
of  the  treasury  department  at  Washington.  The  judgments  oi 
Federal  courts  are  carried  out  by  United  States  marauds,  like- 
wise dispersed  over  the  country  and  supplied  with  a  staff  of 
assistants.  This  is  a  provision  of  the  utmost  importance,  for  it 
enables  the  central  national  government  to  keep  ite  finger  upon 
tlie  people  everywhere,  and  make  its  laws  and  the  commands  of 
its  duly  constituted  authorities  respected  whether  the  State  within 
whose  territory  it  acts  be  heartily  loyal  or  uot,  and  whether  the  law 
which  is  being  enforced  be  popular  or  obnoxious.  The  machinery 
of  tjte  National  government  ramifies  over  the  whole  Union  as  the 
nerves  do  over  the  human  body,  placing  every  point  in  direct  cpn- 
'□ection  with  Uie  central  executive.  '  The  same  is,  of  course,  true 
of  the  army ;  but  the  army  is  so  small  and  stationed  in  so  few 
spoto,  mostly  in  the  Far  West  where  Indian  raids  are  feared,  that  it 
scarcely  oome»  into  a  view  of  the  ordinary  working  of  the  system. 

omrta  not  onfnqusntl]'  act  npoa  tlulr  ami  tie*  ot  tli«  StAta  law,  ud  have  aoma- 
Uinac  bMU  ■oauivd  of  f[oiiig  h  fir  u  to  onats  a  aort  of  Fsderal  commoQ  law. 

'  Of  conna  a  plaSnUff  who  think*  local  prajudica  will  befriaud  Mm  will  chooa* 
the  Btata  conrt,  but  tha  ddfandant  maj  hara  tha  caua  lamorsd  to  a  Fedaral 
conrt  II  he  bs  a  citiwi  of  enotluT  Btata  or  an  alian,  or  if  Um  qneatiea  at  iHOt  if 
inch  ai  to  glrtf  FedenI  Juiladictlon. 
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L  Whst  happens  if  the  authority  of  the  National  govecument  is 
opposed,  if,  for  instance,  an  execution  levied  in  pursuance  of  a 
judgment  of  a  Federal  court  is  resisted,  or  Federal  excisemen  &re 
impeded  in  the  seizure  of  an  illicit  distillery  ) 

Supposing  the  United  States  marshal  or  other  Federal  officer 
to  be  unable  to  overcome  the  physical  force  opposed  to  him,  he 
may  Buounon  .all  good  citizens  to  assist  him,  just  as  the  sheriil 
may  summon  the  posse  eomiialus.  If  this  appeal  proves  insufficient, 
he  must  call  upon  the  President,  who  may  either  order  national 
troope  to  his  aid  or  may  require  the  militia  of  the  State  in  which 
resistance  is  offered  to  overcome  that  resistance.  Inferior  Federal 
ofScera  are  not  entitled  to  make  requisitions  for  State  force. 
The  copimoD  law  princi])le  that  all  citizens  are  bound  to  assist 
the  ministers  of  the  law  holds  good  in  America  as  in  England, 
but  it  is  as  true  in  the  one  country  as  In  the  other,  that  what 
is  ev-rybody's  business  is  nobody's  business.  Practically,  the 
Federal  authorities  are  not  resisted  in  the  more  orderly  States 
and  more  civilized  districts.  In  such  regions,  however,  as  the 
mountains  of  Tennessee  aud  Xorth  Carolina  the  inland  revenue 
officials  find  it  very  hard  to  enforce  the  excise  laws,  because  the 
country  is  wild,  concealment  is  easy  among  the  woods  and  rocks, 
and  the  population  sides  with  the  smugglers.  And  in  some  of 
the  western  States  an  injunction  granted  by  a  court,  whether  a 
Federal  or  a  State  courts  is  occasionally  disregaided.'  Things 
were,  of  course,  much  worse  before  the  War  of  Secession  had 
established  the  authority  of  the  central  government  on  ^  im- 
movable basis.  Federal  low  did  not  prove  an  unquestaonod  . 
protection  either  to  pefsons  who  -became  in  some  districts  us- 
impular  from  preaching  AboHtioniam,  or  to  those  Southern  slave- 
catchers,  who  endeavoured,  under  the  Fugitive  Slave  laws,  to 
recapture  in  the  northern  States  slaves  who  had  escaped  from 
their  masters.'  Passion  ran  high,  and  great  as  is  the  respect  for 
law,  passion  in  America,  as  everywheie  else  in  the  world,  wilt 
have  ita  way. 

If  the  duly  constituted  authorities  of  a  State  i-csist  the  laws 

'  llie  sttuki  upon  tlia  Chious  which  Fedarkl  anfticihUci  htva  had  to  check 
liiTa  nioitly  takeo  plica  not  in  Statci  but  Iji  Tciritorin,  nch  m  Wubinglon 
Tarrilory  mi  Mout*n«,  Th«r»  the  direct  power  of  the  FedenJ  OoTcrnnieiit  ii 
frsater  (han  In  a  SUt*.      8eo  Ch»pUr  XLVIT. 

■  It  wu  held  ftit  R  Slate  could  not  (ntLoriie  its  -conrti  to  enforce  the  tw^l 
tl«  SltTe  lawn.  Being  Federal  ilatntee,  they  mnit  b*  left  to  be  anlonacl  liy  t)n 
Notlouil  gorornment  only.     S»«  Prigg  t.  Pmff/lmnia,  16  Pet  633. 
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and  coders  of  lie  Natdoiul  goyemment^  a  more  difficult  qoeation 
AiisM.     This  hu  BBveral  timee  happened. 

In  1798  the  legialaturea  of  Kentucky  uid  Virginia  adopted 
reaoIutionB  whereby  they  declared  that  the  Conatitutioa  wu  not 
a  EuhmiBsion  of  the  States  to  a  general  goTemmen^  but  a  mere 
compact  between  the  States  Testing  in  such  a  government  certain 
strictly  specified  powerB,rtliat  the  general  government  had  not 
been  made  the  final  and  exclusive  judge  of  the  extent  of  its  own 
powers,  and  that  when  it  went  beyond  the  powers  actui^y 
granted,  its  asaumptdons  were  unauthoritative  and  iU  acte  in- 
valid. They  then  went  on  to  declare  that  certain  statutes  re- 
omtly  passed  by  Congresa  were  void,  and  asked  the  other  Slates 
to  join  in  this  pronouncement  and  to  co-operate  in  securing  the 
repeal  of  the  statutes.^  ^ 

In  1808  the  legislatiires  of  some  of  the  New  England  State* 
passed  resolutions  condemning  the  embargo  which  Uie  National 
govenunent  had  laid  upon  shilling  by  on  Act  of  that  year. 
I  The  State  judges,  emboldened  by  these  reeotntdons,  "took  on 
attitode  consistently  hostile  to  the  embargo^"  holding  it  to  be 
unconstitutional  J  and  the  Federal  courts  in  New  England  "sel- 
dom succeeded  in  finding  juries  which  would  convict  even  for  the 
most  flagrant  violation  of  its  provisions."  * ,  In  1812  the  govemcav 
of  Maasochnsetts  and  Connecticut  refused  to  allow  the  State 
militia  to  leave  Uieir  State  in  pursuance  to  a  requisition  made  by 
the  President  under  the  authority  of  an  Act  of  Congress,  alleging 
the  requisition  to  be  unconatitutionaL  In  1828-30  Georgia  re- 
fused  to  obey  an  Act  of  Congress  regarding  the  Cherokee  Indians, 
and  to  respect  the  treaties  which  the  United  States  had  made 
with  this  tribe  and  tiie  Creekal  >  The  Georgian  legislature  passed 
and  enforced  Act«  in  contempt  of  Federal  authority,  and  di»- 
r^arded  the  orders  of  the  Supreme  court,  President  Jackson, 

'  Thare  bs**  bun  audita  dlwniNlon*  In  jUoBrica  u  to  tbs  tns  nMniiig  tut 
tntnit  ot  tLsM  tuaoiu  molntloDi,  t,  hidd  aooannt  of  vhlolt  msf  b*  tooiui  In  Un 
■itida  (bf  Ur.  Alsi.  JohniCou]  "  Eantnakr  Bciolntloni,''  bi  tiu  Amtriam 
Oncbgxidia  qf  FoUtiad  Sciaiet.  Tha  EeDtnok;  molntloiii  m*  dnftad  bj 
JeOtoaon,  who  hoiranr  did  not  Kkiiovladcs  bli  WitbaiBblp  till  long  tlUrwrdM, 
Uia  Ylrginla  nK>lntJoiu  br  HadiKm. 

Jndge  CooIbj  obHrna  to  me,  "  The  mo*t  nUiorltstin  axponanti  of  th<  Stita^ 
Blghti  onsd  would  probabl  j  hara  uid  th*t  '  tbe  aniliflcation  b  j  tb«  Statei  of  bU 
niuDtiior[»d  icti  dons  nndtr  cotar  of  tha  ContUtntioa '  inUndad  by  tba  Bao'a- 
Uoiu,  «M  a  DnlUScatlon  ij  eonatitutlDiial  msau." 

'  Saaartide  "'Etabugo"  (b;  Mr.  Alsx.  Johnrton) In fts  Awurkait  CytkfOii*. 
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who  had  an  old  {rontienman's  hatred  to  the  Indiana,  declining 
to  interfere. ) 

Finall;',  in  183S,  South  Carolina,  first  in  a  State  convention 
and  then  hj  her  legislature,  amplified  while  professipg  to  repeat 
the  olaim  of  the  Kentucky  resolutions  of  1798,  declared  the 
tariff  imposed  hj  Congrsas  to  be  null  and  Toid  as  regtudsd  her- 
self, and  proceeded  to  prepare  for  secession  and  war.  In  none 
of  these  cases  was  the  dispute  fought  out  either  in  the  courts  or 
in  the  field  j^  and  the  questions  as  to  the  right  of  4  State  to 
resist  Federal  authorit]',  and  as  to  the  mesAs  whereby  she  could 
be  coerced,  ware  left  oyer  for  future  Eettlement  Settled  they 
finally  were  by  the  CiTil  War  of  1861-66,  since  which  time  the 
following  doctrines  may  be  deemed  established  : — 

No  State  has  a  right  to  declare  an  act  of  the  Federal  govern- 
ment invalid  * 

No  State  has  a  right  to  secede  from  the  Union. 

The  only  authority  competent  .to  decide  finally  on  the  con- 
stitutionality of  an  act  of  Congress  or  of  the  national  executive 
is  the  Federal  judiciary.* 

1  Any  act  of  a  St&to  legislature  at  Stato  executive  conflicting 
witit  the  Constitution,  or  with  an  act  of  the  National  government 
done  under  the  Constitution,  is  really  an  act  not  of  the  Stato  govern- 
ment which  cannot  legally  act  against  the  Constitution,  but  of 
pervous  falsely  assuming  to  act  as  such  government,  and  is  there- 

'  Tht  Acta  compUinftd  of  'b;  Kantnck;  ud  TlrglnU  praraksd  4  nutlon  wLlch 
lad  to  the  Qvaithraw  ot  Uw  Fadanllat  parCr  vMch  had  pu»d  tham.  Of  th« 
moat  Important  among  than,  ona  ma  lapaaled  anil  Ibe  other,  th*  Sedition  Act, 
siptrad  In  1801  by  effluxion  of  Umeb  Jaffenon,  whan  b<  became  Preaidant  In 
that  year,  ihowed  hli  diaappronJ  o(  it  by  pardoning  psnoni  couTictsd  nndar  it. 
The  Embargo  «*a  niied  by  Congreaa  In  eonaequenoe  ot  tbe  itnmg  oppoiitlon  at 
Kav  England.  In  theaa  caaaa,  tharefors.  It  may  ba  thought  tlutt  the  liototy  anb- 
iUstially  remained  with  the  pniteiting  Stataa,  whOe  the  naiatanca  of  South 
Cuolina  to  tb*  tariff  waa  aattled  by  a  rompromiia. 

*  Ot  ootirae,  aa  already  obMrrad,  a  cltata  idScer  or  a  private  clUien  may  dis- 
regard an  act  of  the  Federal  goTemmant  IF  ha  holda  it  nnconatitntlonaL  Bat  ba 
doaa  ID  at  hia  peril. 

'  Any  oonrt,  Btata  or  Federal,  may  decide  on  each  a  qneatlon  la  the  Bnt  In- 
atance.  But  tf  the  qvaatlon  ba  a  pnraly  political  mtt,  it  may  be  incapabla  at 
being  decided  by  any  court  vhataTer  (see  Cliaptar  XSIV.),  and  la  inch  caioi  tba 
(leoialon  ot  the  political  depaitmeuta  (Cougreaa  or  the  Preiddent,  ai  the  oaia  may 
be)  at  the  Federal  goTemmant  la  ueceiaailly  final,  thongh,  ot  conraa,  liable  to  ha 
rareraed  by  a  inbaeqnant  Cangreai  or  Preaident.  ^la  saaaa  vbleh  aroaa  on  the 
Baoopatoiuition  Ada,  after  t£e  Wai  of  Seoeaalon,  afford  an  lUnatratlou.  Uw 
attampta  made  to  Wing  {heae  before  the  oourta  taDad,  and  tha  aota  wan  «n- 
toiead.    Baa  Otorgia  t.  Stanttm,  t  WalL  p.  G7. 
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Eora  ipso  jure  void.*  Those  who  disobey  Federal  aathoritjr  on 
the  ground  of  the  commaoda  of  &  State  anUiority  are  therefore 
insurgents  against  the  Union  who  must  be  coerced  by  its  power. 
The  coercion  of  such  insui^enta  is  directed  not  against  the  State 
but  against  them  as  individoBl  though  combined  wrongdoers. 
K  State  cannot  secede  and  cannot  rebel     Similarly,  it  cannot  be 


This  view  of  the  matter,  which  seems  on  the  whole  to  be  that 
taken  by  the  Supreme  court  in  the  cases  that  arose  after  the 
Giril  War,  disposes,  as  has  been  well  observed  by  Judge  Hare,* 
of  the  difficulty  which  President  Buchanan  felt  (see  his  message  of 
3d  December  1860)  as  to  the  coercion  of  a  State  by  the  Union. 
He  argued  that  because  the  Constitution  did  not  provide  for  such 
coercion,  a  proposal  in  the  Convention  of  1767  to  authorize  it 
having  been  ultimately  dropped,  it  was  legally  impossible.  The 
best  answer  to  this  contention  is  that  such  a  provision  would 
have  been  superfluous,  because  a  State  cannot  legally  act  against 
the  Constitution.  All  l^t  is  needed  is  the  power,  unquestion- 
ably contained  in  the  Constitution  (Art  iii  §  3),  to  sul^ue  and 
punish  individuals  guilty  of  treason  against  the  Union.'  ) 

Except  in  the  cases  which  have  been  already  specified,  the 
National  government  has  no  right  whatever  of  interfering  either 
with  a  State  as  a  commonwealth  or  with  the  individual  citizens 
thereof,  and  may  be  lawfully  resisted  should  it  attempt  to  do  so 

"What  theni"  the  European  reader  may  ask  "Is  the 
National  government  without  the  power  and  the  duty  of  correct- 
ing the  social  and  poLtical  evils  which  it  may  find  to  exist  in  a 
particular  State,  and  which  a  vast  majority  of  the  nation  may 
condemn.  '  Suppose  widespread  brigandage  to  exist  in  one  of  the 
Stat«s,  endangering  life  and  property.  Suppose  contracts  to  be 
habitually  broken,  and  no  redress  to  be  obtainable  in  the  State 
courts.     Suppose  the  police  to  be  in  league  with  the  assassins. 

'  It  m4j,  hovorei,  happen  that  &  SUts  luir  is  imcoDititnUniul  In  put  oulj, 
parhapi  in  aoma  trifling  detcD),  and  In  mch  caaai  that  part  onlf  vUl  be  iDTalid, 
and  the  tvst  of  the  lair  will  be  upheld.  Tor  in^^ce,  e  criminal  atataia  might 
be  framed  ao  a*  to  appl;  TetmpectLrelf  u  veil  aa  propectiTaly.  So  tar  ai 
ntrotpeotiTa  it  would  be  bad,  bnt  good  for  all  foCm^a  cases.  (3«e  Conatit.,  AiL 
LjlO,  per.  1.) 

*  Ltduret  m  Amrriean  Omttiiaiiimai  Laic,  p.  4B. 

*  Swiaa  practice  atlon  the  Federal  goTenunent  to  eeeiiM  a  dliobedlsDt  cwntOB. 
TUa  la  commonly  dene  bj  qoarlffliog  Federal  troopa  In  it  at  Et>  axpeoae  till  iti 
goTemment  yielda— a  term  of  coertiuu  which  Bwlaa  frngality  dialikee,  or  by  with- 
holding  ita  ahare  of  federal  gtanta. 


D.qit.zeaOvGoOt^lc 


«UAr.  xxviii      WOUKISCi  OF  TUlf  VZDZRA.L  3Yt)T£U  SSI 

Suppose  the  moet  miacbievous  laws  to  be  enacted,  lavs,  for  mat&iice, 
which  recognize  polygamy,  leave  homicide  unpunished,  drive  &vay 
capital  by  impodug  upon  it  an  intolerable  load  of  taxation.  It 
the  nation  obliged  to  stand  by  with  folded  arms  while  it  sees  a 
meritorious  minority  oppressed,  the  prosperity  of  the  State 
ruined,  a  pernicious  example  set  to  other  States  t  Is  it  to  be 
debarred  from  using  its  supreme  authority  to  rectify  these 
mischiefs  t "  ' 

The  anavrer  is.  Yes.  Unless  the  legislation  or  administration 
of  such  a  State  transgresses  some  provision  of  the  Federal  Con- 
stitution (such  as  that  forbidding  ex  poul  faeio  laws,  or  laws  impair- 
ing the  obligation  of  a  contract),  ^e  KationaJ  govemmetit  not 
only  ought  not  to  interfere  but  cannot  interfere.  The  State 
must  go  its  own  way,  with  whatever  injury  to  private  righte  and 
common  interests  its  folly  or  perversity  may  cause. 
,  Such  a  case  is  not  imaginary.  .  In  the  Slave  States  before  the 
-war,  although  the  negroes  were  not  generally  ill  treated,  many 
shocking  laws  were  passed,  and  society  was  gwig  from  bad  to 
worse.  In  parts  of  a  few  of  the  western,  and  especially  of  the 
Bouth-westem  States  at  this  moment,  the  roads  and  even  the  rail- 
ways are  infested  by  robbers,  justice  is  uncertain  and  may  ba 
unattainable  when  popular  sentiment  does  not  support  the  law. 
Homicide  often  goes  unpiiniahed  by  the  courts,  though  sometimes 
punished  by  Judge  Lynch.  So,  too,  in  a  few  of  these  States 
statutes  opposed  to  sound  principles  of  legislation  have  been 
passed,  and  have  brought  manifold  evils  in  their  train.  But  the 
Federal  government  looks  on  unperturbed,  witli  no  remorse  for 
neglected  duty. 

The  obvious  explanation  of  this  phenomenon  is  that  the  large 
measure  of  independence  left  to  the  States  under  the  Federal 
system  makes  it  necessary  to  tolerate  their  misdoings  in  some 
directions.  As  a  distinguished  auUiority'  observes,  "  The  Federal 
Constitution  provided  for  the  protection  of  contracts,  and  against 
those  oppressions  most  likely  to  result  from  popular  passion  and 
demoralisation ;  and  if  it  h^d  been  proposed  to  go  further  and 
give  to  the  Federal  authority  a  power  to  intervene  in  still  more 
extreme  cases,  the  answer  would  probably  have  been  that  such 
cases  were  far  less  likely  to  arise  than  was  the  Federal  power  to 
intervene  improperly  under  the  pressure  of  party  passion  or 
policy,  if  its  intervention  were  permitted.     To  have  authorised 

'  Jndc*  Cool«r,  Id  i  IctUr  to  Iba  nutlior. 
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ench  interveation  vould  hare  been  to  run  counter  to  the  vholft 
spirit  of  the  Constitution,  which  kept  eteadilf  in  view  u  the 
wisest  policy  local  goTemment  for  local  afTairs,  general  govern- 
ment for  general  affairs  only.  EtUb  would  unquestionabty  arise. 
-Snt  the  FhiLidelphia  Convention  believed  that  they  would  he 
kept  at  a  TninimiiTn  and  most  quicklf  cured  hy  strict  adherence 
to  this  policy.  The  scope  for  Federal  interference  waa  consider- 
ably enlarged  after  the  Civil  War,  but  the  general  division  of. 
authority  between  the  States  and  the  nation  was  not  disturbed."/ 
So  for  from  lamenting  as  a  faulty  though  an  unavoidable 
fault,  of  their  Federal  system,  the  State  independence  I  have 
described,  the  Americana  are  inclined  to  praise  it  as  a  merit 
They  argue,  not  met^y  that  the  best  way  on  tiia  whole  is  to 
leave  a  State  to  itself,  but  that  this  is  the  only  way  in  which  a 
permanent  cure  of  its  diseases  will  be  effected.  They  are  con- 
sistent not  only  in  their  Federal  principles  but  in  their  demo- 
cratic principles.  <  "As  laiasez  aller,"  they  say,  "is  Ihe  necessary- 
course  is  a  Federal  govemment,  so  it  is  the  right  course  iu  all 
free  governments.  -  Law  will  never  be  strong  or  respected  unless 
it  has  the  sentiment  of  the  people  behind  it  If  the  people  of  a 
Stato  make  bad  laws,  tiiey  will  suffer  for  it  They  will  be  the 
.  first  to  suffer.  Let  them  suffer.  Suffering,  and  nothing  else, 
will  implant  that  sense  of  responsibility  which  is  the  first  step  to 
refomL  Therefore  let  them  stew  in  their  own  juice :  let  them 
make  their  bed  and  lie  upon  it  If  they  drive  capital  away, 
there  will  be  less  work  for  the  artisans  :  if  they  do  not  enforce 
contracts,  trade  will  decline,  and  the  evil  wUl  work  out  ita 
remedy  sooner  or  later.  Perhaps  it  will  be  later  ratlier  than 
sooner :  if  bo,  the  experience  will  be  all  the  more  conclusive.  \  Is 
it  said  that  the  minority  of  wise  and  peaceable  citizens  -may 
suffer  1  Let  tiiem  exert  Uiemselves  to  bring  their  fellows  round 
to  a  bettor  mind.  Season  and  experience  will  be  on  their  ride. 
We  cannot  be  democrats  by  halves ;  and  where  seU-govermnenb 
is  given,  the  majori^  of  the  community  must  rule.  Its  rule  will 
in  the  end'be  better  than  that  of  any  external  power."  No 
doctrine  more  completely  pervades  the  American  people,  tha 
instj^cted  as  well  as  the  uninstructed.'  ( PhUosophers  will  tell 
you  that  it  is  the  method  by  which  Nature  governs,  in  whose 
economy  error  is  followed  by  pain  and  suffering,  whose  laws 
carry  their  own  sanction  with  them.  Divines  will  tell  you  that 
it  is  the  method  by  which  God  governs :  God  is  a  righteou* 
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'Judge  uid  God  is  proTokod  eveiy  day,  jot  He  makes  His  Rtm  to 
rioo  on  the  evil  and  the  good,  and  Bends  His  rain  upon  the  just 
and  the  unjnst.  He  does  not  directly  intervene  to  punish  faults, 
but  leaves  sin  to  bring  ita  ovn  appointed  penalty  .J  Statesmen 
wiU  p(Hnt  to  the  troubles  which  followed  the  attempt  to  govern 
the  reconquered  seceding  States,  first  by  military,  force  and  then 
by  keeping  a  great  part  of  their  population  disfranchised,  and 
Will  declare  that  such  evils  a>  itill  exist  in  the  South  are  far  leas 
grave  than  those  which  the  denial  of  ordinary  self-government 
involved.  T"  So,"  they  pursue,  "  Texas  and  California  will  in 
time  unlearn  their  fakd  habits  and  come  out  right  if  we  leave 
them  alone :  Federal  interferenoe,  even  had  we  the  machinery 
needed  for  prosecuting  it,  would  check  the  natural  process  by 
which  the  better  dements  in  these  taw  t»minunitiea  are  purging 
away  the  inaladiea  of  youth,  und  reaching  the  settled  health  ct 
manhood." 

A  European  may  say  that  there  is  a  dangerous  dda  to  this 
application  of  democratic  faith  in  local  majorities  and  in  Idissex 
aU«r.  '  Doubtless  there  is :  yet  thoee  who  have  learnt  to  know 
tha  Americans  will  answer  that  no  nation  so  irell  understAnds  its 
own  businesa, 
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All  Americans  have  long  been  Eigreed  that  the  only  pCMsible 
form  of  government  for  their  countrj  is  a  Federal  one.  Alt 
harg  perceived  tliat  a  centralized  B^Btem  would  be  inex^iedient, 
if  not  onworkable,  over  bo  large  an  area,  and  have  still  more 
strongly  felt  that  to  cut  up  the  continent  into  absolutely  inde- 
pendent "States  woidd  not  only  involve  risks  of  war  but  injure 
commerce  and  retard  in  a  thousand  ways  the  material  develop- 
ment of  every  part  6f  the  country.  But  regarding  the  nature  of 
the  Federal  tie  that  ought  to  exist  there  have  been  keen  and 
frpquent  controversies,  dormant  at  present,  but  which  might. 
break  out  afresh  should  there  arise  a  new  question  of  social  or 
economic  change  capable  of  bringing  the  powers  of  Congress  into 
collision  with  the  wishes  of  any  State  or  group  of  Statea  The 
general  suitability  to  the  country  of  a  Federal  system  is  there- 
fore accepted,  and  need  not  be  discussed.  I  pass  to  consider  the 
strong  and  weak  pointe  of  that  which  enstii. 

The  faults  generally  charged  on  federations  as  compared  with 
onified  govemmento  are  the  following  :— 

I  Weakness  in  the  conduct  of  foreign  affairs. 

n  Weakness  in  home  government,  that  is  to  say,  deficient 
authority  over  the  component  States  and  tlie  individual  citizens. 

m.  Liability  to  diroolutdon  by  the  secession  or  rebellion  of 
States. 

IV.  Liability  to  division  into  groups  and  factions  by  the 
fonnation  of  separate  combinations  of  the  component  States. 

y.  Want  of  uniformity  among  the  States  in  legislation  and 
administration. 

VI  Trouble,  expense,  and  delay  due  to  the  complexity  of  a 
double  system  of  legislation  and  administration. 

The  first  four  of  these  are  all  due  to  the  same  cause,  viz.  tha 
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exiat«nc«  vitbui  one  goTernmentt  which  ought  to  be  able  to 
speak  and  &ct  in  the  name  and  ivith  the  united  strength  of  tho 
nation,  of  distinct  centrea  of  force,  orgnnixed  political  bodiea  into 
which  part  of  the  nation's  itreagth  has  flowed,  and  whose  roaist- 
ance  to  the  will  of  the  majority  of  the  whole  •nation  is  likely  to 
be  more  efiectire  than  could  be  the  reaiatance  of  indiTidoals, 
because  such  bodies  have  each  of  them  a  gOTermnent^  a  rerenue, 
a  militia,  a  local  patriotism  to  unit«  them,  whereas  individual 
recalcitrante,  however  numerous,  would  be  unorganized,  and  leas 
likely  to  fiind  a  legal  standing  ground  for  opposition.  The 
gravity  of  the  first  two  of  the  four  alleged  faults  bos  been 
exaggerated  by  moat  writers,  who  hare  assumed'  on  rather  scanty 
grounds  that  Federal  governments  are  necessarily  weak  govern- 
ments. History  does  not  warrant  so  broad  a  proposition. 
Assuming  however,  for  the  sake  of  argument,  that  troubles  may 
be  expected  to  flow  from  these  four  features  of  a  Federal 
system,  let  us  see  how  far  Ajnerica  hoe  experienced  such 
troubles. 

L  In  its  early  years,  the  Union  was  not  succeaaful  in  the. 
management  of  its  foreign  relations.  Few  popular  goremmenhi 
are,  because  a  successful  foreign  policy  needs  in  a  world  anoh  u 
ours  conditions  which  popular  govemmeDta  seldom  enjoy 
Some  of  the  faults  which  marked  American  policy  may  however 
be  set  down  to  fhe  Federal  character  of  the  government.  In  the 
days  of  Adams,  Joflerson,  and  Madison,  the  Union  put  up  with 
a  great  deal  of  ill-treatment  from  France  as  well  as  from 
England.  It  drifted  rather  than  steered  into  the  war  of  1SI2. 
The  conduct  of  that  war  was  hampered  by  the  opposition  of  the 
New  England  States.  The  Mexican  war  of  1846  was  due  to  the 
slaveholders ;  but  the  combination  among  the  Southern  leaders 
which  entrapped  the  nation  into  that  conflict  might  have  been 
equally  aucceaaful  in  a  unified  country.  Of  lat«  years  the  prin- 
ciple of  abstention  from  Old  World  complications  has  been  so 
heartily  and  consistently  adhered  to  that  the  capacities  of  the 
Federal  system  far  the  conduct  of  foreign  afiairs  have  been  little 
tried  ;  and  the  likelihood  of  any  danger  from  abroad  is  so 
slender  that  it  may  be  practically  ignorecL  But  when  a  question 
of  external  policy  arises  which  interests  only  one  part  of  the 
Union,  the  existence  of  States  feeling  themselves  speciolly 
affected  may  have  a  strong  and  probably  an  unfortunate 
influence.     It  is  only  in  this  way  that  the  American  government 
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can  be  deemed  likely  to  suffer  in  ite  foreign  relationB  from  iU 
Feder*!  character 

H  For  the  purpoeei  of  domeedo  government  the  FedenJ 
aathority  is  noT,  in  ordinaiy  times,  sufficiently  atiroug.  How- 
«Ter,  as  was  remained  in  last  chapter,  there  have  been  oceaetoni 
vrhen  the  resiatanoe  of  even  a  single  State  disclosed  its  weakness. 
Had  a  man  lass  vigorous  than  Jackson  occupied  the  president!^ 
chair  in  1832,  Soutii  Carolina  would  probably  have  prevailed 
against  the  Union.^  In  the  Kansas  troubles  of  185S-56  the 
national  executive  played  a  sorry  part ;  and  even  in  the  resolute 
bands  of  President  Grant  it  was  hampered  in  the  re-establish- 
ment of  order  in  the  reconquered  southern  States  by  the  righU 
wUch  the  Federal  Consljtution  secured  to  those  States.  The 
only  general  conclusion  on  this  point  which  can  be,  drawn  from 
history  is  that  while  the  central  government  is  likely  to  find  leas 
and  less  difficulty  in  enforcing  its  wHl  against  a  State  <»  dis- 
obedient mbjbcts,  because  the  prestige  of  its  success  in  the  Civil 
War  has  strengtjiened  it^  because  the  Union  sentiment  is  still 
growing  and  becaiise  the  facilitiss  of  communication  make  the 
raising  and  moving  of  troops  more  easy,  nevertheless  recalcitrant 
States,  (»;groaps  of  States,  still  enjoy  certain  advantages  for 
resistance,  advantages  due  partly  to  tbeir  legal  position,  partly 
to  tiieir  local  sentiment,  which  rebels  might  not  have  in  unified 
eoundieB  like  England,  France,  or  I&ly. 

in  Everybody  knows  tJiat  it  was  the  Federal  system  and 
the  doctrine  of  State  sovereignty  grounded  thereon,  and  not 
expressly  excluded,  though  certainly  not  recognised,  by  the 
Cknutitution,  which  led  to  the  secession  of  1661,  and  which  gave 
European  powers  a  plausible  ground  for  recognizing  the  insur- 
gent minority  as  belligBrente.  Nothing  seems  now  less  probable 
than  another  eeceseion,  nob  merely  because  the  supposed  legal 
basis  for  it  has  been  abandoned,  and  because  the  advantages  of 
continued  union  are  more  obvious  than  ever  before,  but 
because  the  precedent  of  the  victory  won  by  the  Korth  will 
discourage  like  attempts  in  the  future.^  This  is  eo  strongly 
felt  that  it  has  not  even  been  thought  worth  while  to  add  to 
the  Constitution  an  amendment  negativing  the  right  to  seceda     > 

>  'n»  RanUD  CathoUa  cuitoni  of  SwiUerlmd  (or  nther  tha  mojoritj  oILhui] 
fonn«d  4  Mpu*U  lugna  (ths  u-cullsd  Sonderbaad)  irhlch  It  nead«d  ths  vu  el 
IMT  to  pat  down.  And  tha  eSiat  of  thit  wu  vu,  u  In  tb«  pmlUl  taat  dl 
Am*Tlcm  to  tight*!!  Ui«  FcdanJ  bond  tar  tfai  fatan. 
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He  doctrine  of  the  legal  indestructibQity  of  the  Union  ia  nov 
well    established.     To  establiBh  it^  however,  coct  thoiuutde  of 

of  doUan  and  the  lives  of  a  million  of  men. 
NL  IV.  The  combination  of  Statei  into  groups  was  a  familiar 
featore  of  politics  before  the  war.  South  Carolina  and  the  Golf 
States  constituted  one  such,  and  the  moat  energetic,  group ;  tlie 
New  England  Stat«s  freqjientlf  acted  as  another,  especially 
during  the  war  of  1612,  XAt  present^  though  there  are  aoveral 
sets  of  State*  whose  comfiiou  interesta  lead  their  representatives 
in  Congress  to  act  together,  it  is  no  longer  the  fashion  for  States 
to  combine  in  an  official  waj'  through  ^eir  State  organizationB, 
and  their  doing  so  would  excite  reprehensioa  It  is  easier,  safer, 
and  more  effective  to  act  through  tiie  great  national  partie^> 
Any  eonsiderable  State  interest  (such  as  that  of  the  silver-miners 
or  cattle-men,  or  Protectionist  mannfactorers)  can  generally  com- 
pel'a  party  to  conciliate  it  by  threatening  to  forsake  the  party  if 
negleeted.  Political  action  runs  leas  in  State  channels  than  it 
did  formerly,  and  the  only  really  threatening  form  which  the 
combined  action  of  States  could  t^e,  that  of  using  for  a  common 
disloyal  purpose  State  revenueB  and  the  machinery  of  State 
governments,  has  become,  since  the  &uhire  of  seceasion,  meet 
improbable.  4^ 

""  V.  The  want  of  uniformity  in  pnvate  law  and  methods  of 
adminiatntion  is  an  evil  which  different  minds  will  judge  by 
different  staudarda  Some  may  think  it  a  positive  benefit  to 
secure  a  variety  which  is  interee^g  in  itself  and  makes  possible 
the  trying  of  experiments  from  which  the  whole  country  may 
profit  la  variety  within  a  country  more  a  gain  or  a  lose ! 
Divendty  in  coim^e,  in  weights  and  measures,  in  the  rules  re- 
garding bills  and  cheques  and  banking  and  commerce  generally, 
is  obviously  inconvenient;  Diversity  in  dress,  in  food,  in  the 
habits  and  usages  of  society,  is  almost  as  obviously  a  thing  to 
rejoice  over,  because  it  diminishes  the  terrible  monotony  of  life. 
Diversity  in  religious  opinion  and  worship  excited  hoi^r  in  the 
Middle  Ages,  but  now  paeses  unnoticed  unless  where  accompanied 
by  intolerance.  In  the  United  States  the  possible  diversity  of 
laws  is  immense.  Each  State  can  play  whatever  tricks  it  pleases 
widi  the  law  of  famQy  relations,  of  inheritance,  of  contxacte,  of 
torts,  of  crimes.*  But  the  actnal  diversity  is  not  great,  for  all 
the  States,  save  Louisiana,  have  taken  the  English  common  and 

'  Sabject  lo  I  ft*  pmhlhltloiu  cootainsd  In  Hit  Oonitltutlaii, 
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statute  law  of  1776  as  theii  point  of  departure,  and  have  ad- 
hered to  its  main  prind]des.  A  more  complete  aniformitjr  ag 
r^ards  marriage  and  divorce  might  be  desirable,  for  it  is  par- 
ticularly awkvrard  not  to  know  whether  you  are  married  or 
not,  nor  whether  you  have  been  or  can  be  divorced  or  not; 
and  eeveral  States  have  tried  bold  experiments  in  divorce 
lawa.*  But,  on  the  wboTe,  far  less  inconvenience  tban  could 
have  been  expected  seems  to  be  caused  by  the  varying  laivs 
of  different  States,  partly  because  commercial  law  is  ^e  de- 
partment in  which  the  diversity  is  smallest,  partly  because 
American  practitioners  and  judges  have  become  expert  in  apply- 
ing the  rules  for  determining  which  law,  where  thom  of 
different  States  are  in  question,  ought  to  be  deemed  to  govern 
a  given  case.* 

VL  He  who  is  conducted  over  an  iron-clad  warship,  and  sees 
the  infinite  intricacy  of  the  machinery  and  mechanical  appliances 
which  it 'contains  and  by  which  its  engines,  its  guns,  its  turrets, 
its  torpedoes,  its  apparatus  for  anchoring  and  making  sail,  are 
worked,  is  apt  to  thiiik  that  it  must  break  down  in  the  rough 
practice  of  war.  He  is  told,  however,  that  the  more  is  done  by 
machinery,  the  more  safely  and  easily  does  everything  go  on, 
because  tie  machinery  can  be  reliedon  to  work  accurately,  and 
the  performance  by  it  of  the  heavier  work  leaves  the  crew  free 
to  attend  to  the  general  management  of  the  vessel  and  her  arma- 
ment So  in  studying  the  elaborate  devices  with  which  tic 
Federal  system  of  the  United  States  has  been  equipped,  one 
fancies  that  with  so  many  authorities  and  bodies  whose  functions 
are  intricately  interlaced,  and  some  of  which  may  collide  with 
others,  there  must  be  a  great  risk  of  break-downs  antf  deadlocks, 
not  to  speak  of  an  expense  much  exceeding  that  which  is  incident 

<  Judgg  Cooler,  Lawcver,  oiaant  to  me  that  tbera  b  lUtla  rabiUDtiil 
divcnitf  in  tlia  lnwi  of  mirTiigi  In  diETsrent  BUtei,  tlia  geDsral  nls  ererjrwbera 
tMing  that  Tio  iprciil  cenmon}  li  reqaiiite,  ud  tha  (titntor;  tonm  not  btiog 
deemed  impcntivc  Be  iddi  that  ev«a  u  regard*  divorce  fu  mon  trouble 
ariac*  from  frauds  practised  od  the  laws  than  &om  dlTergeot  proTmoua  in  the 
lairB  theroaolTea.  It  may  be  obeerved  that  although  the  Ian  of  Scollnnci  Mill 
iliffera  in  man;  material  polnti  froin  that  of  England  and  Inland,  bavlog  had  ■ 
wholly  dlifeTeDt  origin,  Britiah  labjecta  and  courts  do  not  find  th<  practical 
incoOTenlences  arising  from  the  diTertitiea  to  be  Mrtona  except  as  ropecu 
marriage  and  the  laccuaiou  to  property.  Tbe  meiconttle  law  of  the  two 
Bonntriei  tends  to  become  practically  the  sntne. 

'  Americnn  jariats,  and  eapeclally  Mr.  Justice  Btory,  hara  done  mnch  to 
einddate  this  difficult  branch  ot  law,  to  which  the  name  oT  Piltate  Inttmattone) 
Lew  ia  nanally  (Ihongh  not  very  happily)  appiicri. 
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U)  a  simple  centralized  govenunent.  The  Americana '  do  not 
wem  to  feel  this.  They  tell  ;ou  that  smoothness  of  vorldng  is 
secured  hj  elaboration  of  device,  that  complex  as  the  mechanism 
of  tbeir  goTemment  ma}r  appear,  the  citiseoa  hare  grown  so 
familmr  ^th  it  that  its  play  is  smooth  and  easy,  attended  irith 
l6sa  trouble^  and  cerUinlj  with  less  suspicion  on  the  jxirt  of  tlie 
people,  than  would  belong  to  a  scheme  which  vested  all  powers 
in  one  administratioa  and  one  legislature.  The  expense  is  ad- 
mitted, but  is  qpnsidered  no  grave  defect  when  compared  with 
the  waste  which  arises  from  untrustworthy  oEBcials  and  legislators 
vhoee.  depredations  would,  it  is  thought^  be  greater  were  their 
sphere  of  action  wider,  and  the  checks  upon  them  fewer.  He 
who  examines  a  system  of  government  from  without  is  generally 
disixwed  to  overrate  the  difGcultaee  in  working  which  its  com- 
plexity causes.  Few  things,  for  instance,  are  harder  than  to 
explain  to  a  person  who  bas  not  been  a  student  in  one  of-  the 
two  ancient  English  universities  the  nature  of  their  highly  com- 
plex constitution  and  the  relation  of  the  colleges  to  the  university. 
If'he  does  apprehend  it  be  pronounces  it  too  intricate  for  the 
purposes  it  has  to  serve.  To  those  who  have  grown  up  under  it, 
nothing  is  simpler  and  more, obvious.  *"~* 

^■^^There  is  a  blemish  characteriatio  ol  the  American  federation 
vUch  Americans  seldom  notice  because  it  seems  to  them  nn- 
ivoidable.  This  is  the  practice  in  selecting  candidates  for  Federal 
ofSce  of  regarding  not  so  much  the  merits  of  the  candidate  as 
the  effect  which  his  nomination  will  have  upou  the  vote  of  the 
State  to  which  he  beloiig^>  Second-rate  men  are  run  for  first- 
rate  posts,  not  because  the  party  which  nuis'  them  overrates  tiieir 
capacity,  but  because  it  expects  to  carry  their  State  either  by 
their  local  influence  or  through  the  pleasure  which  the  State  feels 
in  the  prospect  of  seeing  one  of  its  own  citisens  in  high  ofGce. 
This  of  course  works  in  favour  of  the  politicians  who  come  from 
a  large.  State.  No  doubt  the  leading  men  of  a  large  State  are 
prima  fade  more  likely  to  be  men  of  higL  ability  than  those  of  a 
small  State,  because  Uie  field  of  choice  is  wider,  the  competition 
probably  keener.  One  is  reminded  of  the  story  of  the  leading 
cituen  in  the  isle  of  Seriphus  who  observed  to  Themistocles, 
"  You  would  not  have  been  famoni  had  you  been  Ixun  in  Seri- 
phus," to  which  Themistocles  replied,  "Neither  would  you  had 
you  been  bom  in  Athena"  The  two  great  States  of  Yirgiaia 
and  Massachusetts  reared  one  half  of  the  men  who  ynm  di»- 
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I  ihe  first  fifty  years  of  the  history  of  the  Bepublic' 
Nevertheleu  it  often  happens  that  a  small  State  produces  a  first- 
late  man,  whom  the  country  ought  to  have  ia  its  highest  places, 
BB  Presideutt  or  as  Speaker  of  the  House  of  Repreaentatires,  but 
who  is  padsed  over  because  the  Federal  system  gires  great  weight 
to  the  voice  of  a  State,  and  because  State  sentiment  is  so  strong 
that  the  voters  of  a  State  which  has  a  large  and  perhaps  a 
doubtful  vote  to  cast  in  national  elections,  prefer  an  inferior  man 
in  whom  Aey  are  directly  interested  to  a  superior  one  who  is  a 
stranger."-^ 

I  hfrfe  left  to  the  last  the  gravest  reproach  which  Europeans 
have  been  wont  to  bring  against  Federalism  in  America.  They 
attributed  to  it  th  origin,  or  at  least  the  virulence,  of  the  great 
struggle  over  slavery  which  tried  the  Constitution  so  severely. 
That  struggle  crMt«d  parties  which,  though  they  had  adherents 
everywhere,  no  doubt  tended  more  and  more  to  become  identified 
with  States,  controlling  the  State  organizationB  and  bending  the 
State  governments  to  their  service.  It  gave  tremendous  im- 
portance to  legal  questions  arising  out  of  the  differences  betwbei) 
the  law  of  the  Slave  States  and  the  Free  States,  questions  which 
the  Constitution  had  either  evaded  or  not  foreseen.  It  shook 
the  credit  of  the  Supreme  court  by  making  the  judicial  derision 
of  those  questions  appear  due  to  partiality  to  the  Slave  States. 
It  disposed  the  extreme  men  on  both  sides  to  hate  the  Federal 
Union  which  bound  them  in  the  same  body  with  their  antagon- 
ists. It  laid  hold  of  the  doctrine  of  State  rights  and  State 
sovereignty  as  entitling  a  commonwealth  which  deemed  itself 
agpieved  to  shake  off  allegiance  to  the  national  government 
Thus  at  last  it  brought  about  secession  snd  the  great  rivil  war. 
Even  when  ^e  war  was  over,  the  dregs  of  the  poison  continued 
to  hannt  and  vex  the  system,  and  bred  fresh  disorders  in  iL 
The  constitutioDal  duty  of  re-establishing  the  State  govemments 
of  the  conquered  States  on  the  one  hand,  and  on  the  other  hand 
the  practical  danger  of  doing  so  while  their  people  remained 
disaffected,  produced  the  military  governments,  the  "  carpet  bag  " 
governments,  the  ^u  Elux  Elan  outrages,  the  gift  of  suffrage  to 
a  negro  population  unfit  for  such  a  privilege,  yet  apparently 
capable  of  being  protected  in  no  other  way.  All  these  mischiefs, 
it  has  often  been  argued,  are  the  results  of  the  Federal  structure 
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of  the  goTernment,  which  carried  in  its  bosom  the  seeds  of  ItB 
awn  destruction,  seeds  sure  to  ripen  bo  soon  as  there  arose  a 
question  that  stirred  men  deeply. 

It  may  be  answered  not  merely  that  the  National  government 
has  BiuriTed  this  struggle  and  emerged  from  it  stronger  than 
before,  but  also  that  Federalism  did  not  produce  the  sbuggle, 
bat  only  gave  to  it  the  particular  form  of  a  series  of  legal  con- 
troversies over  the  Federal  pact  followed  by  a  war  of  Statea 
against  the  Union.  Where  such  vast  economic  interests  were 
involved,  and  such  hot  passiofis  ronsed,  there  must  anyhow  have 
been  a  conflict;  and  it  may  well  be  that  a  conflict  raging  within 
the  vitals  of  a  centndized  government  would  have  proved  no  lea 
terrible  and  would  have  left  as  many  noxious  segu^at  behindV 

In  blaming  either  the  conduct  of  a  person  or  the  plan  and 
scheme  of  a  government  for  evils  which  have  actually  followed, 
one  is  apt  to  overlook  those  other  evils,  perhaps  as  greats  which 
might  have  flowed  from  diflerent  conduct  or  some  other  plan. 
All  that  can  fairly  be  concluded  from  the  history  of  the  American 
Union  is  that  Federalism  is  obliged  by  the  law  of  its  nature  to 
leave  in  the  hands  of  States  powers  whose  exercise  may  give  to 
political  controversy  a  peculiarly  dangerous  form,  may  impede 
the  assertion  oi  national  authority,  may  even,  when  long-continued 
exasperation  has  suspended  or  destroyed  the  feeling  of  a  common 
patriodsm,  threaten  national  unity  itself.  Against  this  danger  is 
to  be  set  thp_fact  that  the  looser  structure  of  a  Federal  govern- 
ment and  (the  scope  it  gives  for  diversities  of  legislation  in 
different  parte  of  a  county  may  avert  sources  of  discord,  or 
prevent'  local  discord  from  growing  into  a  contest  of  national 
magnitude. 
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I  DO  not  propose  to  ducnaa  in  tiaa  chapter  tlie  adrautagea  <tf 
Federaliam  in  general,  for  to  do  tbu  ve  should  have  to  wander 
off  to  other  tunes  and  coontries,  to  talk  of  Acbaia  uid  the  Han- 
■eatac  League  and  the  Sinss  Confedeiatdon.  I  shall  comment  on 
those  merita  ool;  which  the  experience  of  Hie  American  Union 
Uluatratea. 

There  are  two  diatinct  lines  of  argument  by  which  their 
Federal  lyetem  was  recommended  to  the  framera  of  the  Conatitu- 
tion,  and  upon  which  it  ia  atill  held  twih  for  imitation  to  other 
countries,  Theae  linea  have  been  so  genemll;  confounded  that 
it  ia  well  to  preaent  them  in  a  precise  fonn. 

The  first  set  of  arguments  point  to  Federaliam  proper,  and  an 
the  fallowing ; — 

1.  That  Federaliam  fumiahes  tha  meana  of  uniting  common- 
wealtha  into  one  nation  under  one  national  government  without 
extinguiahing  their  aeparato  administrationa,  legislatures,  and 
local  patriotisma.  As  the  Americana  of  1787  would  probably 
have  preferred  complete  State  independence  to  the  fuaion  of  their 
Statea  into  a  unified  government,  Federaliam  was  the  only  re- 
source. So  when  the  new  Oermanie  Elmpire,  which  ia  really  a 
Federation,  waa  established  in  1871,  Bavaria  and  Wurtembe^ 
could  not  hare  been  brought  undera  national  government  aave 
bj  a  Federal  scheme.  Similar  auggeadons,  as  every  one  knows. 
have  been  made  fw  re-aettling  the  relations  of  Ireland  to  Great 
Britain,  and  of  the  aelf-goveming  Britiah  coloniea  to  the  United 
Kingdom.  There  are  causes  and  conditions  which  dispoae  nationa 
living  under  a  loosely  compacted  government^  or  under  a  number 
of  almost  ind^ndent  govemmenta,  to  form  a  closer  onion  in  a 
Federal  form.  There  are  other  causes  and  conditions  which  dis- 
poae the  subjeota  of  one  government,  or  sections  of  these  subject^ 
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to  dMire  to  make  their  goTenitii«ntal  union  leas  close  by  eubeti- 
tnting  a  system  of  a  Federal  character.  In  both  seta  of  caaes, 
the  centripetal  or  centrifugal  forces  spring  from  the  locftl  posi- 
tion, the  history,  the  sentiments,  the  economic  needs  of  those 
among  whom  the  problem  arises ;  and  that  which  is  good  for  one 
people  or  politicd  body  is  not  necessarily  good  for  another. 
Federalism  may  be  an  equally  legitimate  reeource  where  it  is 
adopted  for  Hie  sake  of  tightening  or  of  loosening  a  preexisting 
bond. 

3.  That  Federalism  supplies  the  best  means  of  developing  a 
new  and  vast  country.  It  permits  an  ezpanaifsi  fchose  extent, 
and  whose  rate  and  manner  of  jn'ogress,  cannot  be  foreseen  to 
proceed  with  more  variety  of  methods,  more  adaptation  of  laws 
and  administration  to  the  circumstances  of  each  part  of  the  terri- 
tory, and  altogether  in  a  more  truly  natural  and  spontaneous  way, 
tiian  can  be  expected  under  a  centralized  government^  which  is 
disposed  to  ttppij  Its  setUed  system  through  all  its  dominions. 
Thus  the  special  needs  of  a  new  region  are  met  by  the  inhalnt- 
ants  in  the  way  tbey  find  best :  its  special  evils  are  cured  by 
special  remedies,  perhaps  more  drastic  than  an  old  country 
demands,  perhaps  more  lax  than  an  old  country  would  tolerate  ; 
while  at  the  same, time  the  spirit  of  self-reliance  among  those  who . 
build  up  these  new  communities  is  stimulated  and  respected. 

3.  That  it  prevents  the  rise  of  a  despotic  central  government^ 
absorbing  other  powers,  and  menacing  Uie  private  liberties  of  the 
citizen.  This  may  now  seem  to  have  been  an  idle  fear,  so  far  as 
America  was  concerned.  It  was,  however,  a  very  real  fear  among 
the  great-grandfathers  of  the  present  Americans,  and  nearly  led 
to  the  rejection  even  of  so  undespotic  an  instrument  as  the 
Federal  Constitution  of  17.89.  Congress  (or  the  President,  as 
the  case  may  be)  is  still  sometimes  described  as  a  tyrant  by  the 
party  which  does  not  control  it^  simply  because  it  is  a  central 
government ;  and  the  States  are  renresented  as  bulwarks  against 
ite  encroachments. 

The  second  set  of  arguments  relate  to  and  recommend  not  so 
much  Federalism  as  local  self-government  I  state  them  briefly 
becftuse  they  are  familiar. 

4.  Self- government  stimulates  the  interest  of  people  in  the 
a^rs  of  their  neighbourhood,  sustains  local  political  life,  educates 
the  citizen  in  his  daily  roond  of  civic  duty,  teaches  him  that  per- 
petual vigilance  and  the  sacrifice  of  his  own  time  and  labour  are 
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the  price  that  must'  be  paijl  for  individual  liberty  and  coUectire 
proiperity. 

5.  Self-govemmeat  Becurea  the  good  administration  of  local 
affairs  hj  giving  the  inhabitants  of  each  locality  dua  means  of 
overseeing  tlie  conduct  of  their  business. 

That  these  two  sets  of  grounds  ore  distinct  appears  from  ths 
fact  that  the  sort  of  local  interest  which  local  self-government 
evokes  is  quite  a  different  thing  from  the  interest  men  feel  in  the 
^aira  of  a  large  body  like  an  American  State.  So,  too,  the  con- 
trol over  its  own  affairs  of  a  township,  or  even  a  small  county, 
where  everybody  can  know  what  is  going  on,  is  qnite  different 
from  the  control  exercisable  over  the  affairs  of  a  commonwealth 
with  a  million  of  people.  Local  eeli-govemment  may  eznat  in  a 
unified  country  like  England,  and  may  be  wanting  in  a  Federal 
country  like  Germany.  And  in  America  iU&li,  while  some  States, 
like  those  of  New  England,  possessed  an  admirably  completa 
system  of  local  government,  others,  each  as  Virginia,  the  old 
champion  of  State  sovereignty,  were  imperfectly  provided  with 
it.  Hev^rthelesB,  through  bot^  selv  of  arguments  there  nma  t^e 
general  principle,  applicable  in  every  port  and  branch  of  govern- 
ment^ that,  where  other  things  are  equal,  the  more  power  is  given 
to  the  units  which  compose  the  nation,  be  ibeij  large  or  small, 
and  the  less  to  the  nation  as  a  whole  and  to  its  central  authority, 
so  much  the  fuller  will  be  the  liberties  and  so  much  greater  the 
energy  of  the  individuab  who  compose  the  people.  This  prin- 
ciple, though  it  had  not  been  then  formulated  in  the  way  men 
formulate  it  now,  was  heartily  eml««ced  by  the  Americans^  Per- 
haps it  was  because  they  ^reed  in  taking  it  as  an  axiom  that 
they  seldom  referred  to  it  in  the  subsequent  contzY>versies  regard- 
ing State  rights.  These  controversiea  proceeded  on  the  basis  of 
the  Constitution  as  a  law  rather  than  on  considerations  of  general 
political  theory.  A  European  reader  of  the  history  of  the  first 
seventy  years  of  the  United  States  is  surprised  how  little  is  said, 
through  the  interminable  discussions  regarding  the  relation  of  the 
Federal  government  to  the  States,  on  the  respective  advantages 
of  centralization  or  localization  of  powers  as  a  matter  of  historical 
ox}ieiience  and  general  expediency. 

Three  further  benefits  to  be  expected  from  a  Federal  system 
may  be  mentioned,  benefits  which  seem  to  have  been  unnoticed 
or  little  regarded  by  those  who  estAblished  it  in  America. 

6.  Federalism  enables  a  peuple  to  try  experiments  in  legislfc 
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tion  &nd  admuuBtration  which  could  not  be  saiely  tried  in  a  Urga 
centralized  country.  A  comparative!}'  small  commoDwealth  like 
an  Amarican  State  eauly  mokea  and  nnxoakes  ita  laws ;  mistakes 
are  not  aerious,  for  they  are  soon  corrected ;  other  Stat«s  profit 
by  the  experience  of  a  law  or  a  method  which  has  worked  wall 
or  ill  in  the  State  that  has  tried  it. 

7.  Federalism,  if  it  diminishes  the  collectire  force  of  a  nation, 
diminiahes  also  the  risks  to  which  ita  size  and  the  diversities  of 
ita  porta  expose  it  A  nation  bo  dirided  is  like  a  ship  built,  with 
water-tight  compartments.  When  a  leak  is  sprung  in  one  com- 
psrtment,  the  cargo  stowed  there  may  be  damaged,  but  the  other 
compartments  remain  dry  and  keep  the  ship  afloat  So  il  social 
discord  or  an  economic  crisis  has  produced  disorders  or  foolish 
legislation  in  one  member  of  the  Federal  body,  the  mischief -may 
stop  at  the  State  frontier  instead  of  spreading  through  and  taint- 
ing the  nation  at  Jarge. 

6.  Federalism,  by  creating  many  local  legislatures  with  wide 
powers,  relieves  the  national  legislature  of  a  part  of  that  large 
mass  of  functions  which  might  otherwise  prove  too  heavy  for  it 
Thus  business  is  more  promptly  despatched,  and  the  great  central 
council  of  the  nation  has  time  to  deliberate  on  those  questions 
which  most  nearly  touch  the  whole  country. 

All  of  these  arguments  recommending  Federalism  have  proved 
valid  in  American  experience. 

To  create  a  nation  while  preserving  the  States  was  the  main 
reason  for  the  grant  of  powers  which  the  National  government 
received ;  an  ^-sufficient  reason,  and  one  which  holds  good  to- 
day. The  several  States  have  changed  greatly  since  1769,  but 
they  are  still  commonwealths  whose  wide  authoiity  and  jurisdic- 
tioa  practical  men  are  agreed  in  desiring  to  maintain. 

Not  much  was  said  in  the  Convention  of  1787  regarding  tlie 
but  methods  of  extending  government  over  the  unsettled  terri- 
tories lying  beyond-the  Alleghany  mountains.*  It  was,  however, 
assumed  that  iboy  would  develop  as  the  older  colonies  had  devel- 
oped, and  in  point  of  fact  each  disffict,  when  it  became  sufficiently 
po|Hilous,  was  formed  into  a  self-governing  State,  the  leas  populous 
divisions  still  semaining  in  the  status  of  semi-self-governing  Terri- 
toriea.  Although  many  blunders  have  been  committed  in  the 
process  of  development,  especially  in  the  reckless  contraction  of 
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debt  aod  the  wasteful  disposal  of  the  public  lands,  greater  evili 
migbt  hare  resulted  had  the  creation  of  local  institutions  and  the 
control  of  new  commonities  been  left  tii  the  Central  gorenuaenL' 
OongreM  would  have  been  not  lesa'iin|at)Tident  t^kn  the  State 
govwnmenta,  for  it  woidd  have  been  even  leu  cloeelf  watched. 
The  opportunitdea  for  jobbeiy  would  have  been  UTeeistible, 
the  growth  of  order  and  civilimtiou  probably  slower.  It  desarrei 
to  be  noticed  tha^  in  granting  aelf-govermnent  to  all  those 
ctf  hOT  coloniee  whose  population  is  of  English  race,  England 
has  practically  adopted  the  same  plan  as  the  United  States  have 
ddne  with  their  western  territory.  The  results  hare  been  gene- 
rally satisfactory,  although  England,  like  America,  has  found  that 
ber  colonista  are  disposed  to  treat  the  aboriginal  inhalHtants, 
whose  lands  thay  covet  and  whose  persoos  they  hate,  with  a 
harshness  and  injustice  which  the  mother  country  wonld  gladly 
cheek: 

The  arguments  which  set  forth  the  advantages  of  local  self- 
government  were  far  more  applicable  to  the  States  of  1787  than 
to  those  of  1S87.  Virginia,  then  the  largest  State,  had  only  half 
a  million  free  inhabitants,  less  than  the  present  population '  of 
Chicago  or  Liverpool.  Masaachusette  had  400,000,  Pennsylvania 
400,000,  New  Yra-k  300,000 ;  while  Georgia,  Rhode  Island,  and 
Delaware  had  ^even  counting  slaves)  leas  than  200,000  between 
them.*  These  were  commonities  to  which  the  expression  "  local 
self-government "  might  be  applied,  for,  although  the  population 
was  tcatt«red,  the  numbers  were  small  enough  for  the  citizens  to 
have  a  personal  knowledge  of  their  leading  men,  and  a  personal 
interest  (especially  aa  a  large  proportion  were  landowners)  in  the 
eo(Miomy  and  prudence  with  which  common  afiairs  were  managed. 
Now,  howevOT,  when  of  the  forty-two  States  twenty-two  have 
more  than  a  million  inhabitants,  and  four  have  more  than  three 

*  na  United  Stat«  ii  proprlstor  of  tlis  public  dam^s  in  tba  ToTitoriw,  snd 
wban  >  naw  Bute  !•  orguliad  tba  ownerahip  la  not  cbangad.  Hia  UulUd  SUtaa, 
bovtrar,  nukaa  grant*  of  wild  Unda  to  the  oav  SUta  u  (oUovi  -. — (I)  Of  tTtrf 
aaclion  niunbend  IS  (being  oiu  tbirty-aiith  of  kll)  Im  tha  rapport  dl  omnmoa 
•oboali.  (!)  01  Unda  to  andow  ■  Dalrenitr.  (3)  Ot  tba  Uoda  nol«d  In  tha 
■nrrap  aa  awunp  luda,  and  irfalcb  oltan  an  ninabla.  (1)  It  baa  nauUjr  mads 
tuitbac  gruila  to  aid  bt  tba  couIrnciioD  of  railraada,  and  for  an  agrianltiuil 
college.  Tha  gruti  conunonlr  lean  lb*  Unitsd  Btatea  i  mocb  lugar  Undowiur 
vltbin  the  SUte  tbu  ti  tba  State  ftHlf,  asd  when  all  tba  daallnga  of  tba  Natkmal 
goTsnuient  with  lu  land*  an  eonaldirad.  It  1>  mora  Jnatlf  duigutda  witb 
iquuidering  tba  puhlio  domain  tbao  tha  8t«taa  an. 

■  I  gire  tin  round  nnmbm,  ndodug  thwn  ■  little  fton  tba  ■uatsn  «Ucb 
appear  In  the  oannia  et  iTWk 
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millions,  the  newer  States,  being  moreover,  larger  in  area  than 
most  of  the  older  onea,  t&e  stake  of-  each  citdsen  is  relatiTely 
smaller,  and  generallj  t«o  small  to  suslain  tus  activity  in  politics, 
and  the  party  chiefs  of  the  State  are  known  to  him  only  by 
the  nevspapen  or  by  their  occasional  visits  on  a  stumping 
tour.^ 

An  that  can  be  claimed  for  tlie  Federal  aystem  under  this  head 
of  the  argument  is  that  it  provides  the  machinery  for  a  better 
control  of  the  taxes  raised  and  expended  in  a  given  region  of  the 
oountry,  and  a  better  oversight  of  the  public  vorks  undertaken 
there  than  vould  be  possible  were  everything  left  to  the  Central 
government*  As  regards  the  educative  effect  of  numerous  and 
frequent  elections,  a  European  obaerver  is  apt  to  think  that 
elections  in  America  are  too  many  and  come  too  frequently. 
Overtaxing  the  attention  of  the  citieen  and  frittering  away  his 
interest,  they  leave  him  at  the  mercy  of  knots  of  selfish  adventurers. 
Of  this,  however,  more  will  be  said  in  a  subsequent  chapter. 

The  utility  of  the  State  system  -  in  localizing  disorders  or 
discontents,  and  the  opportunitJes  it  affords  for  trying  easily  and 
safely  experiments  which  ought  to  be  tried  in  legislation  and 
administration,  constitate  .benefits  to  be  set  off  against  the  risk, 
referred  to  in  the  last  preceding  chapters,  that  evils  may  continue 
in  a  disbict,  may  work  injustice  to  a  minority  and  invite  imita- 
tion by  other  States,  which  the  wholesome  stringency  of  the 
Central  government  might  have  suppressed.  Europeans  are 
stArtled  by  the  audacity  with  which  Americans  apply  the  doctrine 
of  Jaiata  oiler ;  Americans  declare  that  t^eir  method  is  not  only 
the  most  consistent  but  in  the  end  the  moat  curative. 

A  more  unqualified  approval  may  be  given  to  the  division  of 
legislative  powers.  The  existence  of  the  State  legislatures 
relieves  Congress  of  a  burden  too  heavy  for  its  shoulders ;  for 
although  it  has  far  less  foreign  policy  to  discuss  than  the 
Parliaments    of    England,  France,  or  Italy,   and    although    the 

1  To  hm  laoimil  ths  T«il  bms&ta  of  loc^  MU'-gOTemment  tlia  Stotts  ongbt  to 
ban  bMD  kept  at  a  fiKura  not  madi  aboT«  tliat  of  theiT  original  papulation,  their 
tanltarr  Ixing  cnt  ap  Into  new  Btitei  u  tha  piqiut&Ucin  lucnued.  Had  tbia  been 
dopa — no  doubt  at  the  coot  of  lome  obricnia  dlaadTantagea,  inch  aa  thg  nndu  ea- 
laigammt  of  tha  Senate,  and  tlie  predominance  of  a  lingla  Xtrffi  city  in  a  Stat^ — 
than  vonld  now  b«  mora  tban  two  hundred  inatead  of  only  forty-two  Statoi. 

1  It  moat,  of  couraa,  be  remombered  that  In  moet  parts  of  the  UoLon  the  locaJ 
aeif-goTenmant  of  citia<^  ooontiaa,  townshlpa,  and  acbool  diatricU  exieti  in  a  more 
complete  form  than  ta  any  ot  4ie  great  coantiiei  of  Enrope.— An  to  tbIa.  <ac 
Chapten  ZLVm.-Ul.  poit. 
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•eporation-of  the  executive  from  the  legielativa  department  givek 
itleaa  responsibQity  for  the  ordinary  conduct  of  the  administration 
tlian  devolrea  on  those  Chambers,  it  coold  not  possibly,  were  ita 
competence  u  large  &b  theirs,  deal  with  the  mnltdform  and 
increasing  demands  of  the  difTerent  parts  of  the  Union.  Then 
is  great  direreity  in  the  material  conditions  of  different  parte  of 
tiie  country,  and  at  [n«sent  the  people,  particularly  in  the  West, 
are  eager  to  have  their  difficulties  handled,  their  eccmomic  and 
social  needs  satisfied,  by  the  State  and  the  law.  Earing  only 
a  limited  field  of  legislation  left  to  it,  Congress  may  be  thought 
to  enjoy  better  opportunities  than  the  overtaeked  English  Parlia- 
ment of  cultivating  that  field  well.  NeTortheleu,  as  has  been 
shown  in  a  previous  chapter,  its  public  legislation  is  scanty,  and 
its  private  legislation  careless  and  wasteful. 

These  merits  of  the  Federal  system  of  government  which  I 
have  enumerated  are  the  counterpart  and  coneequencea  of  that 
limitation  of  the  central  authority  whose  dangers  were  indicated 
in  last  chapter.  They  ore,  if  one  may  reverse  the  French  phrase, 
the  qualities  of  Federaliam's  defecta.  The  problem  which  all 
federalized  nations  have  to  solve  is  how  to  secure  an  efficient 
central  government  and  preserve  national  unity,  while  allowing 
free  scope  for  the  diversities,  and  free  play  to  the  authorities,  cj 
the  members  of  the  federation.  It  is,  to  adopt  that  favourito 
astronomical  metaphor  which  no  American  panegyrist  of  the 
Constitution  omits,  to  keep  the  centrifugal  and  centTipetal  forcea 
in  equilibrium,  so  that  neither  the  planet  States  shall  fly  off  int<» 
space,  nor  the  aun  of  the  Central  govermnent  draw  them  into  its 
confloming  fires.  The  characteristic  merit  of  the  American 
Constdtotion  lies  in  the  method  by  which  it  has  solved  this 
problem.  It  has  given  the  National  government  a  direct 
authority  over  all  citizens,  irrespective  of  the  Stat«  governments, 
and  has  therefore  been  able  safety  to  leave  wide  powers  in  the 
hands  of  those  governments.  And  by  placing  the  Constitutioa 
above  both  the  National  and  the  State  governments,  it  has  referred 
the  arbitiament  of  disputes  between  them  to  an  independent 
body,  charged  with  the  interpretation  of  the  Constitution,  a  body 
which  is  to  be  deemed  not  so  much  a  third  authority  in  thft 
government  as  the  living  voice  of  the  Constitution,  the  unfoldar 
of  the  mind  of  the  people  whooe  will  stutds  expressed  in  that 


The  s[^>liatK>n  of  thcM  two  principles,  unknown  to^  or  at  anj 
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ntt«  little  used  by,  uiy  preTiouB  fedention,'  hu  contributed  more 
than  auTtbing  else  to  the  atability  of  the  American  BTBtem,  and 
to  the  reverence  which  it«  dtixena  feel  for  it,  a  rcTereoce  which 
ia  tbe  beat  security  for  iU  permanence.  Yet  even  tbeae  devices 
would  not  have  sacceeded  but  for  the  presence  of  a  mass  of 
moral  and  material  influences  stronger  than  any  political  device 
iriiich  have  maintained  the  equih'brium  of  centrifugal  and  cental- 
petal  forces.  C^  the  one  bajid  there  has  been  the  love  of  local 
independence  and  self-government;  on  the  other,  the  sense  of 
commonitj  in  blood,  in  language^  in  habits  and  ideas,  a  commtm 
pride  in  the  national  history  and  the  national  flag. 

Qvid  Uget  ntu  morUmi  f  The  itadent  of  ^titutions,  as  Wwll  as 
the  lawyer,  is  apt  to  OTerrate  the  effect  of  mechanical  contariTaaces 
in  politics.  I  admit  that  in  America  they  have  had  one  excellent 
result ;  they  have  formed  a  legal  habit  in  the  mind  of  the  nation. 
Sat  the  ti^e  value  of  a  political  contrivance  resides  not  in.ita 
ingenuity  but  in  its-  adaptation  to  the  temper  and  drcumstances 
of  tiie  people  for  whom  it  is  designed,_in  its  power  of  using' 
fostering  and  giving  a  legal  form  to  those  forces  of  sentiment 
and  interest  which  it  finds  in  being  So  it  has  been  with  the 
.American  ^stem.  Jost  as  the  paaaioas  which,  the  qneBti<m  of 
slavery  evoked  strained  the  Federal  fabric^  disclosing  unforeseen 
waaknesseB,  ao  the  love  of  the  Union,  the  aeoae  of  the  nuterial 
and  somal  benefits  involved  in  ita  preaerratiou,  appeared  in  un- 
expected strength,  and  manned  with  cealons  defenders  the 
mmpaits  of  the  sovereign  Conatitation.  It  ia  this  need'  of 
determining  the  aoitability  of  the  machinery  for  the  workmen  and 
its  probable  inSuenee  uptm  them,  as  well  as  the  capacity  of  the 
workmen  for  using  and  their  willingness  to  use  the  machinery, 
which  makes  it  so  difficult  to  predict  the  operation  of  a  political 
oontrivanoe,  ex,  when  it  has  succeeded  in  one  country,  to  advise 
its  imitation  in  another.  The  growing  ab^ngth  of  the  national 
govenaaeat  in  the  United  States  is  largely  due  to  sentimental 
forces  that  were  weak  a  century  ago,  and  to  a  development  of. 
internal  oommunicationB  which  was  then  undreamt  ol  And  the 
devices  which  we  admire  in  the  Constitution  might  i»ove  un- 
workable among  a  people  less  patriotic  and  self-reliant  less  law- 
loving  and  law-abid^  th£n  are  the  English  of  America. 

*  Tbi  otDtial  gOTmunoit  In  IIib  Aebifui  LMgas  lisd  tppanntlr  >  dinot 
AoUuuit;  arw  th*  dUmu  of  ths  tmtnl  dtlai,  but  it  w«  u  ill  daftiwd  ind  ao 
Uttl*  emploTad  tbit  vs  on  hudl;  die  Uitt  liuUnu 
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Thxbk  ia  another  point  of  view  from  which  m  have  atill  to 
consider  the  Gonstitutioa  It  is  not  011I7  a  fundament&l  Uir,  but 
an  unchangeable  law,  ouchangeahle,  that  is  to  saf ,  bj  the  national 
legiBlature,  and  changeable  even  by  the  people  only  through  a. 
glow  and  difficult  proceoa.  How  can  a  count^  whose  very  name 
aoggeste  to  us  movement  ^i  ra-ogreaa  be  governed  by  a  ayatfflu 
and  onder  an  instrument  WMdi  reiAains  the  same  from  yeaz  to 
year  and  from  century  to  century  t 

When  we  talk  of  the  Constitation  of  a  state  or  a  nation  wo 
mean  those  of  its  rules  or  laws  which  detarmine  the  form  of  its 
government^  and  the  respective  rights  and  duties  of  the  govern- 
ment towards  the  citiiens  and  of  the  citizens  towards  the 
government.  These  rules,  or  the  most  important  among  them, 
may  be  contained  in  one  document,  such  as  the  Swiss  or  Belgian 
Constitution,  or  may  he  scattered  through  a  multitude  of  statutee 
and  reports  of  judicial  decisionB,  as  is  the  case  with  regard  to 
what  men  call  Uie  English  Constitution.  This  is  a  distanction  of 
practical  consequence.  But  a  still  more  imjiortiuit  difference 
exists  in  'the  fact  that  in  some  countries  the  rules  or  laws  which 
make  up  the  Constitution  can  be  made  and  changed  by  the  ordinary 
legislature  just  like  any  other  laws,  while  in  other  countries  such 
rules  are  placed  above  and  oat  of  the  reach  of  the  legislature, 
having  bwn  enacted  and  being  changeable  only  by  some  superior 
authority.  In  countries  of  the  former  class  the  so-called  Consti- 
tution is  nothing  more  than  the  aggregate  of  those  laws— .-taUi^ 
law  is  ita  widest  sense  to  include  customs  and  judicial  decisions— 
which  have  a  political  character ;  and  this  description  is  too 
vagae  to  be  scientifically  useful,  for  no  three  jurists  would  agree 
M  to  which  laws  ought  to  be  deemed  political  In  such  oountries 
there  is  nothing  either  in  the  form  of  what  are  commonly  called 
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constitutional  laws,  or  in  the  eource  from  which  they  emanate,  or 
in  the  degree  of  their  anthoritj,  to  mark  bhein  off  from  other 
lawL  Hie  Constitution  of  England  is  constantly  changing  for 
as  the  legislature,  in  the  ordinary  exercise  of  ita  powers,  frequently 
passes  enactments  which  affect  the  methods  of  government  and 
the  political  rights  of  the  citisens,  there  is  no  certainty  that  what 
is  called  the  Constitution  will  stand  the  same  at  tlie  end  of  a 
giren  session  of  Parliament  as  it  stood  at  the  beginning.^  A 
constitution  of  this  kind,  capable  at  any  moment  of  being  bent  or 
turned,  expanded  or  contracted,  may  properly  be  called  a  Flexible 
Constitution. 

In  coun^es  of  the  other  class  the^lawa  and  rules  which  pre- 
scribe the  nature,  powers,  and  functions  of  the  government  are 
cootained  in  a  document  or  documents  emanating  from  an 
authority  superior  to  that  of  the  legislature.  This  authority  may 
be  a  monarch  who  has  odroyi  a  charter  alterable  by  himself  only. 
Or  it  may  be  the  whole  people  voting  at  the  polls ;  or  it  may  be 
a  special  assembly,  or  combination  of  aaaemblies,  appointed  ad 
hoc  In  any  case  we  find  in  such  countries  a  law  or  group  of 
laws  diatinguiahed  from  other  laws  not  merely  by  the  character 
of  their  contents,  but  by  the  source  whence  they  spring  and  by 
the  force  th^  oxert,  a  force  which  overrides  and  breaks  all 
enactments  passed  by  the  ordinary  legislature.     Where  the  Con- 

'  Tbt  lint  lUtannui  who  nmirbsd  tblt  aMDU  to  'bxn  b««n  JunM  WQioii,  who 
Mid  In  1788,  "Tbs  idwofacaiutltutian  limiting  and  mpeiliiteDdliig  the  apantlQiu 
of  Isgialatlre  aatliorltf ,  mma  sot  to  b*ra  been  icanntslj  andentood  In  Britain. 
Then  uc  >1  leut  no  Xnetm  oT  practlcs  conformBbla  to  luch  ■  prlnalple.  Tbs  BrltUi 
CcnutitaUoa  la  Jtut  *Iut  tbs  Britiib  FuUament  pleuei.  When  tbe  Fuliamant 
truufund  legiilstlTs  antliorltr  to  Henrf  YITI.,  ttu  act  tnnafoning  could  not. 
In  tlia  itiict  KccBptntloa  of  tbs  tsrsi,  be  c&lled  nncoTuUtstionaJ.  Tn  control  lbs 
powen  ind  condact  of  tbs  lagblitnre  by  »n  OTcmllng  conitttntioii  wu  »n  iioproirs- 
mcnt  in  tba  gdenca  and  pnctlcB  of  goveqimant  rcMrrsd  to  the  Amsrican  Ststu." — 
EUiot'i  DAata,  IL  «32.  Piday  htd  mads  thii  oburratlon  rssardlng  Eoglud  la 
bis  iloral  Philotophi/,  pnbliihed  ihoitly  bsfon  1787.  Head  ud  conrider  carsfUUy 
OliTer  ^omvsll'a  Initrosisst,  celled  "  The  QoTernmeiit  of  tbs  OommonwseJth  or 
England,  Scotland,  and  Ireland,"  printed  In  the  Pariianintary  Hittory,  toI.  ilL 
p.  1417.  It  na  proTidsd  b;  tbla  iuitrunient  that  ttatntsi  paaasd  in  Pu-liamsnt 
tbould  take  effect,  (Ten  If  not  laaentsd  to  by  tbs  Lord  Piotector,  but  only  If  they 
irsre  igrseable  to  the  «ilcla>  of  the  Inatmment,  vhlah  would  therefore  nppeai  to 
h«T*  be«n  a  gannins  rigid  conttltntlon  within  tba  tanna  of  the  deSnltion  bnra  given. 
Some  of  the  prorlaiona  of  the  artlclsi  tit  to  mlaata  that  they  can  hardly  bars  bean 
intended  to  b«  plaoed  aboTB  changs  by  Parliament ;  but  Crorawall  teems  from  the 
Tematkable  ipeeob  which  ha  daliTand  on  IBth  Dafcmliar  1053,  In  pramnlgatlng 
the  loatrnment,  to  bai*  concaJTid  that  what  he  ntlad  the  Pundamantal)  abonlil 
b*  nnebangaabla. 

VOL.  I  *  ■'' 
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fltitutioD  ooneiatB  of  ancb  a  law  or  laws,  I  propoae  to  call  it  a 
Eigid  ConBtitution,  ie,  one  which  cannot  be  bent  or  twisted  by 
the  action  of  the  legislature,  but  stands  stiff  and  solid,'  opposing 
a  stubborn  resistance  to  the  attacks  of  any  majority  who  may 
desire  to  transgress  or  eTade  its  provisions.  As  the  English 
Constitation  is  tiie  best  modem  instance  of  the  flexible  type,  so 
is  tihe  American  of  the  rigid  type. 

It  will  at  once  be  a^ed.  How  can  any  constitution  be  truly 
rigid  t'  Growth  and  decay  are  the  necessary  conditions  of  the 
life  of  institutions  as  well  as  of  individual  organisms.  One  con- 
stitution may  be  altered  leas  frequently  or  easily  than  another, 
but  an  absolutely  unchangeable  constitution  is  an  impossibility.' 

The  question  is  pertinent;  the  suggestion  is  true.  No  con- 
stitution can  be  made  to  stand  unsusceptible  of  change,  because 
if  it  were,  it  would  cease  to  be  suitable  to  the  conditions  amid 
which  it  has  to  work,  that  is,  to  the  actual  forces  which  sway 
politics.  And  being  unsuitable,  it  would  be  weak,  not  rooted  in 
the  nature  of  the  State  and  in  the  respect  of  the  citieenB  for 
whom  it  exists ;  and  being  week,  it  would  preeently  be  over- 
thrown.  If  therefore  we  find  a  rigid  constitution  tenacious  of 
tife^-  if  we  find  it  enjoying  as  Virgil  says  of  the  gods,  a  freeh  and 
green  old  age,  we  may  be  sure  that  it  has  not  stood  wholly 
changeless,  but  has  been  so  modified  as  to  have  adapted  itself  to 
the  always  altering  circumstances  that  have  grown  up  round  it. 
Host  of  all  must  this  be  true  of  a  new  country  where  men  and 
circumstancee  change  fast«r  than  in  Europe,  and  where,  owing  to 
the  equality  of  conditions,  the  leaven  of  new  ideas  works  mora 
thoroughly  upon  tho  whole  lump^ 

We  most  therefore  be  prepared  to  expect  tiliat  the  American 

I  n»  ooiutltDUoitt  ot  tha  NidfDt  world  wan  all  or  amzlj  all  flaxibia,  beatua 
tha  Nudent  rapnblioi  wara  gorarned  bf  prluurjr  uiambUea,,ill  whoaa  Uwi  won 
of  aqoal  ralldltj.  B;  hz  the  moat  Intanattng  uid  InitrnetlTa  anmpls  ii  tlia  Cbn- 
sUtation  of  Born*.  It  praaauta  aama  abikiiig  iiwiiiiMiin  in  to  the  Oooitltatlon  of 
bgUnd — both  Isft  man;  points  nudatarmlnid,  both  nliad  lugalj  npon  non-Iagil 
tMgtt  and  B&dantandlnfp— and  any  HngUih  ooiutltiitloiial  Uwyar  who  dioold 
aonipaM  tba  praotloai  wraUoga  of  tbe  two  In  an  aiict  ind  p^""*"!*'"'  wkr  would 
nodar  a  aanio*  to  birtorj  uid  poUtioal  aclanea. 

Bowarv,  ma  flnda  liara  and  Ihara  Id  Qnak  eonatltntlani  prorUoiu  fntendad 
to  aaonra  oBrtala  Uwa  from  ehanga.  At  Athani,  tor  inatance,  than  wu  a  diatliio- 
tlon  batwaan  Law*  (ri/ui)  wbkh  nqnind  tba  approval  of  ■  oommlttM  eallad  tha 
Nomotbatas,  and  Dccnaa  (^hi^ir/iam),  piMcd  bf  tbe  AaainblT  alona,  and  any 
panon  pTopoalng  a  deoraa  Inonuirimt  with  ■  law  wh  lisUa  to  an  action  {ypa^ 
raparJfiHv)  fOr  bafinj;,  ao  to  apeak,  led  tha  paopla  Into  illtgalitj.  Hla  couTliitlDO 
In  thla  action  oarrlad  with  It  a  dMilaratton  of  the  IhTalldltj  of  tba  daana. 
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Coiutdtution  will,  vhea  iU  presant  condition  ia  compared  with  its 
fire-new  condition  in  1789,  proTO  to  have  felt  the  hand  of  time 
and  change. 

Historical  inquiiy  rerifiee  tlus  expectation,  ^e  Conatitution 
of  the  United  StatoB,  rigid  though  it  be^  has  changed,  has  devel- 
oped. It  haa  developed  in  three  ways  to  which  I  devote  the 
three  following  chapters.  - 

It  has  been  changed  by  Amendmeitt  Certain  provisionB  have 
been  struck  out  of  the  original  document  of  1787-88;  certain 
other,  and  more  numerous,  provisionB  hava  been  added.  This 
method  needs  little  explanation,  because  it  ia  open  and  direcL  It 
resembles  the  me^od  in  which  lawB  ape  changed  in  England,  the 
difference  being  that  whereas  in  England  statutes  are  changed  by 
the  legislaturei  here  in  the  United  States  the  fundamental  law  is 
changed  in  a  more  roundabout  fashion  by  the  joint  action  of 
Congress  and  the  States. 

It  has  been  developed  by  Interpretation,  toat  is,  by  the  un- 
folding of  the  meaning  implicitly  contained  in  its  necessarily  brief 
terms ;  or  by  the  extension  of  its  provisions  to  cases  which  they 
do  not  directly  contemplate,  but  which  their  general  spirit  must 
be  deened  to  cover. 

It  haa  been  developed  by  Usage,  that  is,  by  the  establishmeat 
of  rules  not  inconsistent  with  its  express  provisionB,  but  giving 
them  a  character,  effect,  and  direction  which  they  would  not  have 
if  they  stood  alone,  and  by  which  their  westing  is  materially 
modified  These  rules  are  sometimes  embodied  in  statutes  passed 
by  Congrees  and  repealable  by  Congress.  Sometimes  they  remain 
in  the  stage  of  a  mere  convention  or  understanding  whidi  has  no 
legal  authority,  but  which  everybody  knows  and  accepts.  What- 
ever their  form,  they  most  not  conflict  with  the  letter  of  the 
Constitution,  for  if  ^eydo  ooufliot  with  it,  Ihey  will  be  deemed 
invalid  whenever  a  oueetion  involving  them  comes  before  a  court 
of  law. 

It  may  be  observed  tliat  of  these  three  modes  of  change,  tke 
first  is  tiie  most  obvious,  direct,  and  effective,  but  also  the  moet 
difficult  to  apply,  because  it  needs  an  agreement  of  many  inde- 
pendent bodies  which  is  rarely  attainable.  The  second  mode  is 
leas  potent  in  its  working  because  an  interpretation  put  on  a 
provision  m&y  be  recalled  or  modified  by  the  same  authority,  viz. 
the  courts  of  law  (and  especially  the  Supreme  Federal  Court), 
which  has  delivered  it.     But  while  a  particular  interpretation 
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stands,  it  is  u  strong  aa  the  Constitation  itself,  being  indeed  in- 
corporated therevith,  and  therefore  stronger  than  anything  which 
does  not  iaane  from  the  same  ultimate  sonrce  of  power,  the  will 
of  the  people.  The  weakest,  though  the  easiest  and  most  fre- 
qu^ant  method,  is  U)e  third.  For,  legislation  and  custom  are  alto- 
gether subordinate  to  the  Constitation,  and  can  take  effect  only 
where  the  letter  of  the  Ponstitatian  is  silent,  and  where  no 
aathorisad  interpretation  has  extended  the  letter  to  an  unspecified 
case.  But  they  work  readily,  quickly,  freely ;  and  the  develop- 
ments to  be  ascribed  to  them  are  ^erefore  as  much  larger  in 
quantity  than  those  dae  to  the  two  other  methods  as  tiiey  are 
uiferior  in  weight  and  permanence. 

We  shall  perceive  after  examining  these  liiree  sources  of 
change  not  only  that  the  Constitntion  as  it  now  stands  owes 
mnch  to  them,  but  that  they  are  likely  to  modify  it  still  further 
08  time  goes  oa  We  shall  find  Hiat,  rigid  as  it  is,  it  suffers 
constant  qualification  and  deflection,  and  that  while  itM  words 
continue  in  the  main  the  same,  it  has  ooma  to  mean  something 
different  to  the  men  of  1888  from  what  it  meant  to  those  of 
180S,  when  it  hod  been  at  work  for  twenty  years,  or  even  to 
those  of  18fi8,  when  the  fires  of  protracted  controversy  might  be 
thought  to  have  thrown  a  glare  of  light  into  svery  comer  of  ixs 
darkest  chambers. 
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Thx  men  who  ut  in  the  Conrentioti  of  1767  were  not  aanguins 
enoagli,  like  some  of  the  legislating  tagee  of  antiquity,  or  like  socli 
imperial  oodifien  as  the  Einperor  Justinian,  to  nippoee  that  their 
work  could  etond  unaltered  for  all  time  to  come.  They  provided 
(ArtL  T.)  that  "  Congress,  whenever  two-thirds  of  hoth  houses  shall 
deem  it  necesssjy,  shall  propose  amendments  to  this  Constitution, 
or  on  the  application  of  the  legislatures  of  two-thirds  of  the 
sevenl  States,  shall  call  a  couYentjon  for  proposing  amendments, 
which,  in  either  case,  shall  be  valid  to  all  intents  and  purposes  as 
part  of  this  Constitution  when  ratified  by  the  legislatures  of 
thrae-fourths  of  the  several  States,  or  by  conventions  in  three- 
fourths  thereof  u  the  one  or  the  other  mode  may  be  prescribed 
by  Congreas." 

There  are  therefore  two  methods  of  framing  and  proposing 
amendments. 

(A)  Congress  may  itself,  by  a  two-thirds  vot«  in  each  house, 
prepare  and  propose  amendments 

(B)  The  legislatures  of  two-thirds  of  -the  States  may  require 
Congress  to  summon  a  Constitutional  Convention.  Congress 
shall  thereupon  do  so,  having  no  option  to  refuse ;  and  the  Con- 
vention when  called  shall  draft  and  submit  amendmenta.  No 
provision  is  made  as  to  the  election  and  composition  of  the  Con- 
vention, matters  which  would  therefore  appear  to  be  left  to  t^ 
discretion  of  Congress. 

There  are  also  two  methods  of  enacting  amendments  framed 
and  proposed  in  either  of  the  foregoing  ways.  It  is  left  to 
Congress  to  prescribe  one  or  other  meUiod  aa  Congr'>ss  may 
think  fit. 

(X)  The  legislatures  of  three-fourths  of  the  States  may  ratify 
iny  amend menta  submitted  to  them. 
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(7)  OoQVentions  m^y  be  called  in  the  aeveral  State*,  and 
three-fonrtihi  of  these  coDTentiooB  may  latifj. 

On  oil  the  occaaione  on  which  the  amending  power  haa  heen 
QxerciBod,  method  A  hax  been  employed  for  proposing  and  method 
X  for  ratifjdng— (.&  no  drafting  conventions  of  the  whole  Union 
or  nttifTing  coDvenUons  in  the  Beveral  State*  have  ever  been 
xumntoned.  The  preference  of  the  action  of  Congreas  and  the 
State  legislatures  may  be  ascribed  to  the  fact  that  it  has  never 
been  desired  to  remodel  the  whole  Constitution,  but  only  to  make 
changes  or  additjons  on  special  points.  Mweorer,  4he  procedure 
by  National  and  State  conventions  might  be  slower,  and  would 
involve  controversy  over  the  method  of  electing  those  bodies. 
The  consent  of  the  President  is  not  required  to  a  constitutional 
ftmandment.^  A.  two-thirds  majority  in  Congress  can  override 
bis  veto  of  a  Bill,  and  at  least  that  majority  is  needed  to  bring  a 
constitutional  amendment  before  the  people. 

There  is  only  one  provision  of  tbe  Constitution  which  cannot 
le  changed  by  this  process.  It  is  Uiat  which  secures  to  each  and 
«very  State  equal  representation  in  one  branch  of  the  legislature. 
"No  State  without  ite  consent  shall  be  deprived  of  its  equal 
sufiage  in  the  Senate"  (Art.  v.)  It  will  be  observed  that 
this  provision  does  not  require  unanimity  on  the  part  of  the 
States  to  a  change  diminishing  of  extinguishing  State  repre- 
sentation in  the  Senate,  but  merely  gives  any  particular  State 
proposed  to  be  affected  an  absolute  veto  on  the  proposal 
If  a  Statfl  were  to  consent  to  surrender  ita  rights,  and  three- 
fourths  of  the  whole  number  to  concur,  the  resistance  of  the 
xemaining  fourth  would  not  prevent  the  amendment  from  taking 
effect. 

Following  President  Lincoln,  the  Americans  speak  of  the 
Union  as  indeetructihie ;  and  Uie  expression,  "  An  indestructible 
Union  of  indestructible  States,"  has  been  used  by  the  Supreme 
court)  in  a  famoos  case.*  But  looking  at  the  constitution  simply 
as  a  legal  document^  one  finds  nothing  in  it  to  prevent  the  adop- 
tion of  an  amendment  providing  a  method  for  dissolving  the 
existing  Federal  tie,  whereupon  such  method  would  be  applied 
ao  as  to  fonn  new  onions,  or  permit  each  State  to  become  an 

*  Tba  point  vu  aeoided  by  the  Supreme  eoait  In  17B4  in  the  cus  of  BelUngt- 
UDfM  T.  atatt  <if  VtnUKt  (S  DilL  S78) ;  end  the  Benata  cune  to  the  ome  ooa- 
'elariam  In  ISflS.    Sea  Junewn  on  OntUMionai  OontnUimu,  |  ESO. 
■  tta—  1.  Whiii,  M  amU,  p.  SIS. 
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absolutely  sovereign  and  independent  commonwealtL  The 
power  of  the  people  of  the  United  States  appears  competent  to 
effect  this,  should,  it  ever  bo  desired,  in  a  pOTfectly  legal  way, 
just  as  the  British  Parliament  is  legally  competent  to  rfrdivide 
Great  Britain  into  the  sixteen  or  eighteen  independent  kingdoms 
which  ezisted  within  the  island  in  the  eighth  century. 

The  amendments  made  by  the  above  process  (A  +  X)  to  the 
Constitution  have  been  in-  all  fifteen  in  number.  These  have 
been  made  on  four  occasions,  and  fall  into  four  groups,  two  of 
which  consist  of  one  amendment  each.  The  first  group,  includ- 
ing ten  amendments  made  immediately  after  the  adoption  of  the 
Constitution,  ought  to  be  regarded  as  a  supplement  or  postscript 
to  it,  rather  than  as  changing  it.  They  constitute  what  the 
Americans,  following  the  English  precedent,  call  a  BUI  of  Rights, 
securing  the  individual  citizen  and  the  States  against  the  en- 
croachments of  Federal  power.'  The  second  and  tlurd  groups,  if 
a  single  amendment  can  be  properly  called  a  group  (viz.  amend- 
ments XL  and  xii.)  are  corrections  of  minor  defects  which  had  ' 
disclosed  themselves  in  the  working  of  the  Constitution.'  The 
fourth  group  is  the  only  one  which  marked  a  political  crisis  and 
registered  a  political  victory.  It  comprises  tiiree  amendments 
(xiii  xiv.  XT.)  which  forbid  slavery,  define  citizenship,  secure  the 
suffi-age  of  citizens  against  attempts  by  States  to  discriminate  to 
the  injury  of  particular  classes,  and  extend  Federal  protection  to 
those  citiiens  who  may  suffer  iroia  the  operation  of  certain  kinds 
of  unjust  State  laws.  These  three  amendments  are  the  outcome 
of  the  War  of  Secession,  and  were  needed  in  order  to  confirm 
and  secure  for  the  future  its  results  The  requisite  majority  of 
States  was  obtained  under  conditions  altogether  abnormal,  some 
of  the  lately  conquered  States  ratifying  while  actually  controlled 
by  the  northern  armies,  others  as  the  price  which  they  were 
obliged  to  pay  for  the  re-admission' to  Congress  of  their  senaton 
and  representatives.*     The  details  belong  to  history  :  all  we  need 


bf  all  tlie  SUtai  but  tbrse.     Th«y  took  effect  In  December  1791. 

*  Tha  eUvenUi  amendment  negatived  t.  cotutrucUoii  vUch  the  Bnprane  court 
bad  pnt  upon  !ta  dts  judicial  powen  [>ae  above,  p.  332) ;  the  taatftli  ooirected 
t  fault  In  tbe  method  of  chaoslcg  tbs  Pruldent. 

'  The  thirteenth  imendmeDt  was  proposed  by  Congnu  In  Febnuiy  180G, 
ratified  and  declared  Id/otcb  December  18B6  ;  the  fourteenth  wu  propoeed  by 
Congreaa  June  1866,  ratlfiedvnd  declared  In  force  July  18S8  ;  the  Ufteenth  waa 
impciaed  b)  Con|;reai  Februaiy  ISCS,  reUaed  and  declared  In  foroa  March  187CL 
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here  note  in  that  these  deep- reaching,  hnt  imder  the  circum- 
Etozioei  porhaps  unavoidable,  changes  vere  carried  through  not 
by  the  free  will  of  the  peoplea  of  three-foiuiha  of  the  States,  but 
under  the  pressure  of  a  majority  which  had  triumphed  in  a  great 
war,  and  used  ita  command  tA  the  military  strength  and  Federal 
government  of  the  Union  to  efTeot  purposes  deemed  indispensabk 
to  the  recouEtrucbioQ  of  the  Federal  eystem.^ 

Uany  ameudmeuts  to  the  Constitutiou  have  been  at  various 
times  suggested  to  Congress  by  Presidenia,  or  brought  forward 
in  Congress  by  members,  bat  very  few  of  these  have  ever 
obtained  the  requisite  two-thirds  vote  of  both  Bouses.  In  1789, 
however,  and  again  in  1807,  amendmente  were  passed  by  Con- 
gress and  submitted  to  the  States  for  which  the  requisite 
majority  of  three-fourths  of  the  States  was  not  obtained ;  and  in 
February  and  March  1861  an  amendment  forbidding  the  6on- 
'  Btitution  to  be  ever  so  amended  as  to  authorize  Congress  to  inter- 
fere with  the  "domestic  institutions,"  including  slavery,  <4  any 
'  State,  was  paased  in  both  Hooaes,  but  never  submitted  to  the 
States,  because  war  broke  out  immediately  afterwards.  It  wonld 
-doubtless,  had  peace  been  preserved,  have  failed  to  obtain  the 
•oceptance  of  bhree-fourtha  of  the  SUtes,  and  its  effect  could  only 
have  heva  to  require  thoae  who  mig^t  thereafter  oropose  to 

Tbe  fonrtaantli  HDsndnuat  luid  glrai  tlM  StoUa  >  utrong  moUn  br  «iA«ioUaiiig 
tba  iHgnM  br  «ntlliig  down  th«  r«pr«MUt«tton  In  CoujitM  et  mj  Bteta  wUch 
•xclndtd  msU  ialiablMiits  (b«ing  dtiMoi  of  th«  Uaittd  EKatM)  from  On  mttngn ; 
tha  UtMnth  mat  fiitba  and  forbad*  "  nea,  odonr,  or  praTtaoi  wmdlttm  of 
■arritnda,"  to  lia  mada  a  gnraiid  of  aiolnaloa.  Hia  groimda  (w  tliii  bold  itap 
wore  laoclnotlr  ut  forth  b;  SeiutOT  WUlaj-  (of  Wert  Tliglnla)  whin  ha  aaid  that 
tha  (ttlfraga  «ai  ths  oaljr  lor*  guanotea  tha  negro  ooold  hcTs  In  amaj  parti  at 
tha  eODUtrv  for  ths  sqjajinaiit  of  hia  dvfl  rijlita  ;  that  it  wonld  ba  a  lafBr  ahiBld 
than  lav,  and  that  It  vaa  isqttired  bj  the  demauda  of  JnitkN^  tba  prinafplea  of 
Iiumui  libartj,  and  tba  apirlt  of  Chriitlaii  dilUntion. 

Ilia  aSeot  of  theaa  thna  ameiidmBnU  wu  elabontalj  oonddarad  by  the 
Suprome  cooit  (in  I8TS)  in  the  ao-oalled  Blanghlar-honaa  Caaaa  (16  WalL  83),  tba 
cSecC  of  which  ia  tboj  itatwl  br  Ur.  Jutloe  HlUv  :  •'With  the  aicaptloa  of  tha 
apecEfla  provlatana  bx  tha  tbraa  ameDdmsnti  for  tba  proteetltBi  of  the  penonal 
Tigbta  of  the  dtliena  asd  people  <a  tbe  United  Btata^  and  the  ncreaarj  raatrio- 
tiona  upon  tha  power  of  tha  Btatai  for  that  jrarpoae,  with  Uw  addlUona  to  tha 
power  of  the  ganaral  goramiaent  to  anforea  tboaa  prDTiabma,  no  aabataatJal 
change  haa  bean  mada  in  the  relatlona  of  tlie  State  govcnimentl  to  tha  Fadaial 
govammenL" — Addieaa  delivered  iMfkra  tba  tinJTenftT  tt  HloUsao,  Jnoe' 
1SS7. 

'  Bat  thongh  mllitair  coanion  Inflnenned   Ott  adoption  of  the  thirteenth 

^moadment,  while  political  eoacoion  bora  a  large  part  in  eeoaring  the  adoption  of 
the  othera,  it  mnat  ba  ramembared  that  iome  changaa  In  tba  Conatltnllon  ware  as 

labaolatolj  necenair  oorollarj  to  tha  war  which  had  Jut  ended. 
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amend  the  Conatitutioii  so  aa  to  deal  vith  Bkvery,  to  propose 
also  the  repeal  of  this  particular  amendment  itself.' 

Hie  moial  of  these  facts  is  not  far  to  seek.  Although  it  has 
long  been  the  habit  of  the  Americans  to  talk  of  their  Constitution 
with  almoat  eaperstitioiu  reTerence,  there  have  often  been  times 
when  leading  statesmen,  perhaps  even  political  parties,  would 
have  materiall;  altered  it  if  they  could  have  done  so.  There 
have,  moreover,  been  some  alterations  suggested  in  it^  which  the 
impartial  good  sense  of  the  wise  would  have  approved,  but  which 
have  never  been  eabnutt«d  to  the  States,  because  it  was  known 
thej  could  not  be  carried  by  the  requisite  majority.*  I^  there- 
fore, comparatively  little  use  has  been  made  of  the  pTOvisions  for 
amendment,  this  has  been  due,  not  solely  to  the  excellence  of  the 
original  instrument,  but  also  to  the  diScuIdes  which  surround 
the  process  of  change.  Alterations,  though  perhaps  not  large 
alterations,  hare  been  needed,  to  core  admitted  faults  or  to 
supply  dangerous  omissions,  but  the  process  has  been  so  difficult 
that  it  has  never  been  successfully  applied,  except  either  to 
matters  of  minor  consequence  involving  no  party  interests 
(Amendments  xi.  and  xii.),  or  in  the  course  of  a  revolntiobary 

'  Tli«  OnA  rapnbUoi  of  aotlqiilty  somrtlmM  placed  Mins  puttnlic  law 
andar  a  apaoial  nnedon  bj  dnunuidng  tlia  pmalt;  of  dsath  on  an;  ana  vho 
abovld  propoas  to  rtpeal  it  la  incli  caasa,  Uis  man  vfao  intaoded  to  rapeal  tliB 
lav  •■>  lanotloned  of  couna  began  bf  propodng  the  repeal  of  the  lav  vUsh  Im- 
poMd  tin  penaltr.  80  it  would  hare  baon  in  thla  caa* :  *o  tt  mnit  alwaTi  ba. 
Ho  aoTwaigs  bod;  can  limit  ita  oini  pomra.  The  Britiah  ParllunBnt  aaama  to 
ban  attempted  to  bind  Itaalf  by  prorldlng  In  tlia  Act  of  Union  iritit  Inland  (SS 
and  a  Qeoiga  m.,  o.  071  that  tlie  matnttoanoe  of  tbe  Flotaatant  Epiacopal 
Ohinh  ai  an  firtabliilied  (3ibi«1>  in  Inland  ihoold  be  *'  deemed  an  eaaentlal  and 
fondamantal  part  sf  the  Dnton."  Hist  Ohnnli  waa,  homnr,  dlii«talillilnil  in 
18S9  with  aa  nrach  eaae  aa  though  thii  proTidon  bad  nam  existed. 

*  In  the  rortf-Binth  Ooagreaa  (18S1-8S)  no  tewn  than  tetr-aeT>n  propoaj. 
tiona  wan  introdoeed  tar  tbe  amendment  of  the  Conrtitntion,  aoma  of  them  of  a 
awesping^  *aT«raI  of  a  nthar  complex,  naton.  (Some  of  thaee  covand  the  aame 
initmd,  BO  the  total  nnmber  of  altraatlon*  propoead  waa  lasa  than  turtj-Baran.) 
None  aaama  to  tutve  been  voted  on  ty  Oongnaa ;  and  anlj  llTe  or  aii  eTsn 
Jmiuied  aartoni  eonaldentlon.  One  at  laaat,  that  enabling  the  Pnaldant  to  Tsto 
item*  in  an  appropriation  bUl,  vonld,  in  the  opinion  of  moat  Jndicloni  (tateamen, 
hare  aSeoted  a  great  ImptOTement.  I  &nd  among  them  the  foUovtng  propoaali :  To 
pioliibit  the  B^  of  alcshollB  llqacni  to  forbid  potygamf ,  to  confer  the  anftaga 
on  Vomm.  to  vaat  the  elactian  of  the  Fnaldent  directly  in  the  people,  to  elect 
9  for  thna  Inatead  of  two  yean,  to  chooaa  aeaatan  by  popular 
n  to  limit  the  houn  of  labonr,  to  empower  Congreai 
ng  manlage  and  dlTORC,  to  enable  the  people  to  elect 
eartl^  Vedtnl  oOoan,  to  forbid  Congrta  to  peaa  any  local  printa  or  apecja] 
euaBfaoant,  to  forbid  Oongntt  to  direct  the  payment  of  alalma  legally  baned  by 
lapte  of  time,  to  forbid  th*  atataa  to  hin  out  the  labour  of  prieonera. 
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morement  which  had  dislocated  the  Union  itoelf  f  Amendments 
xiii  zir.  zt.)  C 

^     Whj  then  has  the  reguhu-  procedure  for  amendment  proved 
in  practice  bo  hard  to  apply  f 

Partly,  of  course,  owing  to  the  inherent  diBputatiousneaa  and 
perrersity  (what  the  Americans  call  "  cuflsednees ")  of  bodies  of 
mea  It  ia  difficult  to  get  two-thirds  of  two  assemblies  (the 
Housea  of  Congress)  and  three-fonrths  of  thirty-eight  common- 
wealths, each  of  which  sets  by  two  assemblies,  for  the  State  legis- 
laturee  are  all  double-chambered,  to  agm  to  the  same  practical 
proposition.  Except  under  the  pressure  of  urgent  troubles,  such 
as  were  those  which  procured  the  acceptance  of  the  Constitution 
iteelf  in  1786,  few  persons  or  bodies  will  consent  to  forego 
objections  of  detail,  perhaps  in  themselves  reasonable,  for  the 
mere  sake  of  agreeing  to  what  others  have  accepted.  They  want 
to  have  what  seems  to  themselves  the  very  best,  instead  of  a 
second  beat  eu^eeted,  by  some  one  else.  Now,  bodies  enjoying 
eo  much  l^al  independence  as'  do  the  legislatures  of  the  States, 
far  from  being  disposed  to  defer  to  Congress  or  to  one  another, 
are  more  jealous,  more  suspicious,  more  vain  and  opinionated, 
than  so  many  individuals.  Nothing  but  a  violent  party  spirit, 
seeking  either  a  common  party  object  or  individual  gain  to  flow 
from  i^rty  success,  makes  them  work  together. 

If  an  amendment  comes  to  the  legislatures  recommended  by 
the  general  voice  of  their  party,  they  will  be  quick  to  adopt  it. 
But  in  that  case  it  will  encounter  the  hostility  of  the  opposite 
party,  and  parties  are  in  most  of  t^e  Northern  States  usually 
pretty  evenly  balanced.  It  ia  seldom  that  a  two-thirds  majority 
in  either  House  of  Congress  can  be  secured  on  a  party  issue ;  and 
of  course  such  majoritiea  in  both  Houses,  and  a  three-fourths 
majority  of  State  legislatures  on  a  party  issue,  are  still  less  pro- 
bable. Now,  in  a  country  pervaded  by-  the  spirit  of  party,  most 
questions  either  are  at  starting,  or  soon  become,  controversial. 
A  change  in  the  Constitution,  however  useful  its  ultimate  con- 
■equencee,  is  likely  to  be  for  the  moment  deemed  more  advan- 
bgeouB  to  one  party  than  to  the  ot^er,  and  this  is  enough  to 
make  the  other  party  oppose  it  Indeed,  the  roere  fact  that  a 
proposal'  comes  from  one  side,  rouses  the  suspicion  of  the  other. 
There  is  alwa}^  that  dilemma  of  which  England  has  so  often  felt 
the  evO  consequences.  If  a  measure  of  reform  is  immediately 
praain^  it  becomes  matter  of  party  contention,  it  excites  temoer 
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and  paseion.  If  it  ia  not  preBsing  neither  ptrtj,  liaving  otter 
ftud  nearer  aims,  cares  to  ta^e  it  up  and  piuh  it  through.^  In 
America,  a  party  amendment  to  the  Constitution  can  rery  seldom 
be  carried.  A  non-party  amendment  taHa  into  the  category  of 
those  things  which,  because  they  are  everybody's  buBiness;  ar& 
the  business  of  nobody. 

It  is  evident  vben  one  considers  the  nature  of  a  Kigid  or 
Supreme  constitution,  tbat  some  method  of  altering  it  so  as  to 
make  it  conform  to  altered  facts  and  ideas  is  indispenBabl&  A 
European  critic  may  remark  that  the  American  method  has  failed 
to  answer  the  expectations  formed  of  it.  The  belief,  he  will  say, 
of  its  authors  was  that  while  nothing  less  than  a  pretty  general 
agreement  would  justify  alteration,  that  agreement  would  exist 
when  obvious  omissions  preventing  its  smooth  working  were  dis- 
covered. Biit  this  has  not  come  to  pass.  There  have  been  long 
and  fierce  controversies  over  the  construction  of  several  points  in 
the  Constitution,  over  the  right  of  Congress  to  spend  money  on 
internal  improvements,  to  charter  a  national  bank,  to  impose  a 
protective  tariff,  above  aU,  over  the  treatment  of  slavery  in  the 
Territories.  But  the  method  of  amendment  was  not  applied  to 
any  of  thtse  questions,  because  no  general  agreement  could  be 
reached  upon  them,  or  indeed  upon  any  but  <{uite  secondary 
matters.  So  the  struggle  over  the  interpretation  of  a  document 
which  it  was  found  impossible  to  amend,  passed  from  the  law 
courts  to  the  battle-field.  Americans  reply  to  such  criticisms  by 
observing  that  the  power  of  amending  the  Constitution  is  one 
which  cE^inot  prudently  be  employed  to  conclude  current  political 
controversies,  that  if  it  were  so  used  no  constitution  could  be 
either  rigid  or  reasonably  permanent,  that  some  latitude  of  con- 
Btraction  is  desirable,  and  that  in  the  above-mentioned  cases 
amendments  excluding  absolutely  one  or  other  of  the  construc- 
tions contended  for  would  either  have  tied  down  the  legislature 
too  tightly  orhave  hastened  a  probably  inevitable  conflict 

Ought  the  process  of  change  to  be  made  easier  t  say  by 
requiring  only  a  bare  majority  in  Congress,  and  a  two-thirds 
majority  of  States  1     American  statesmen  Uiink  not     A  swift 

1  la  gngUn^,  during  muy  jnn,  tMnHng  aian  at  both  pittiu  hart  been 
eoniliicad  tbst  Kimttbiiig  ODght  to  be  don*  to  n-ooiutrDist  the  Upper  Chunbar, 
bat  liiiee  neither  ftttj  had  uj  direct  gun  to  eipeot  tnm  auch  &  nform,  nslther 
hu  traabled  it*el/  to  imdartike  >  eonfeiMdlj  dlffieolt  taalc  Tet  in  England 
cbaagea  In  the  OoMtitntliHi  an  effected  bj  the  conparatiTaly  umple  method  of  ■ 
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and  eM7  method  vonld  not  only  ireakeo  the  sease  of  security 
which  the  rigid  Constitution  now  gtves,  but  would  incre&Be  the 
troubles  of  current  politics  by  stimulating  a  majority  in  Congress 
to  frequently  sulnnit  amendments  to  the  States.  The  habit  of 
mending  would  turn  into  the  habit  of  tinkering.  There  would 
be  too  little  distinction  between  changes  in  the  ordinary  statute 
law,  which  require  the  agreement  of  majorities  in  the  two  Housoa 
and  the  President,  and  changes  in  the  more  solemnly  enacted 
fundamental  law.  And  the  righta  of  tJie  States,  upon  which 
congressional  le^slation  cannot  now  directJy  encroach,  would  be 
endangered.  llie  French  scheme,  -Under  which  an  absolute 
majority  of  the  two  Chambers,  sitting  blether,  can  amend  the 
Constitution;' or  even  the  Swiss  scheme,  under  which  a  bare 
majority  of  the  voting  citisens,  coupled  with  a  majority  of  the 
Cantons,  can  ratify  constitutional  changes  drafted  by  the 
Chambers,  in  pursuance  of  a  previous  popular  vote  for  the 
revision  of  the  Constitution,^  is  considered  by  the  Americana 
dangerously  laz.  The  idea  reigns  that  solidity  and  security  are 
the  most  vital  attributes  of  a  fundamental  law. 

From  this  tihere  has  followed  another  interesting  result 
Since  modifications  or  devdopments  are  often  needed,  and  since 
they  can  rarely  be  made  by  amendment,  some  other  way  of 
making  them  must  be  found.  The  ingenuity  of  lawyers  has  dis- 
covered one  method  in  interpa«tation,  while  the  dexterity  of 
politicians  has  invented  a  variety  ot  devices  whereby  legislation 
may  extend,  or  usage  may  modify,  the  express  provisions  of  the 
Rj^)arent]y  immovable  and  inflexible  instruments 

*  Sm  Mm  8wiM  namtl  Ooutttntte,  ArtL  IIS-IIL 


D.qit.zeaOvGoOt^lc 


OHAPTEB   TCTTTTn 

THK  INTERFItXTATION   OF  THE  OOHSXITUTION 

Tbb  Conedtutio^  of  England  is  contained  in  hundreds  of  Tolumca 
of  Btatutea  and  reported  casesj  the  Conatitutian  of  the  United 
Statu  (including  Uie  amendmente)  majr  be  read  through  aloud 
in  twenty-three  minutes.  It  is  about  half  aa  long  as  St  Paul's 
first  Epistle  to  the  .Corinthians,  and  only  one-fortieth  part  aa 
long  as  the  Irish  Land  Act  of  1881.  History  knows  few  instru- 
ments which  in  so  few  words  lay  down  equally  momentous  rules 
on  a  vast  range  of  matters  of  the  highest  importance  and  com- 
plexity. The  Convention  of  1767  were  well  advised  in  making 
their  draft  short,  because  it  was  essential  that  the  people  should 
comprehend  it,  because  fresh  differences  of  view  would  have 
emerged  the  further  they  hod  gone  into  details,  and  because  the 
more  one  specifies,  the  more  one  has  to  specify  and  to  attempt 
the  impossible  task  of  providing  beforehand  for  all  contiogencies. 
These  sages  were  therefore  content  to  lay  down  a  few  general 
rules  and  principles,  leaving  some  details  to  be  filled  in  by  cou- 
gressional  legislation,  and  foreseeing  that  for  others  it  would  be 
necessary  to  trust  to  interpretation. 

It  is  plain  that  the  shorter  a  law  is,  the  more  general  must  its 
language  be,  and  the  greater  therefore  the  need  for  interpreta- 
tioa  '  Bo  too  the  greater  the  range  of  a  law,  and  the  more 
numerous  and  serious  the  cases  which  it  governs,  the  more 
frequently  will  its  meaning  be  canvassed.  There  have  been 
statutes  dealing  with  private  law,  such  ss  the  Lex  Aquilia  at 
Some  and  the  Statute  of  Frauds  in  England,  on  which  many 
volumes  of  commentaries  have  been  written,  and  thousands  of 
juristic  and  judicial  constructions  placed.  Much  more  then  must 
we  expect  to  find  great  public  and  constitutional  enactments  sub 
jected  to  the  closest  scrutiny  in  order  to  discover  every  shade  of 
moaning  which  their  words  can  be  made  to  bear.     Probably  no 
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writing  except  the  New  Testament,  the  Koran,  the  Pentateuch, 
and  the  Digest  of  the  Emperor  Justinian,  has  employed  bo  much 
ingenuity  and  labour  as  the  American  Constitution,  in  sifting, 
weighing,  comparing,  illustrating,  twisting,  and  torturing  its  text. 
It  resembles  tlieological  writings  in  this,  that  both,  wUle  taken 
to  bo  immutable  guides,  have  to  be  adapted  to  a  constantly 
changing  world,  the  one  to  political  conditions  which  vary  from 
year  to  year  and  never  return  to  their  former  state,  the  other 
to  new  phases  of  thought  and  emotion,  new  beliefs  in  the  realms 
of  physical  and  ethical  philosophy.  There  muat^  therefore,  be  a 
development  in  constitutional  formulas,  just  as  there  is  in  theo- 
logical. It  will  come,  it  cannot  be  aVBrt«d,  for  it  comes  in  virtuo 
of  a  law  of  nature :  ail  that  men  can  do  ia  to  shut  their  eyes  to 
it,  and  conceal  the  teality  of  change  under  the  continued  use 'of 
time-honoured  phrases,  trjring  to  persuade  themselves  that  these 
phrases  mean  the  same  thing  to  their  minds  to-day  as  they  meant 
generations  or  centuries  ago.  As  a  great  living  theologian  says, 
"  In  a  higher  world  it  is  otherwise ;  but  here  below  to  live  is  to 
change,  and  to  be  perfect  is  to  have  changed  often."' 

The  Constitution  of  the  United  States  is  so  concise  and  so 
^general  in  its  t«fms,  that  even  had  America  been  as  slowly  moving 
a  country  as  China,  many  questions  must  have  arisea  on  the  inter- 
pretation of  the  fundamental  law  which  would  have  modified  its 
aspect.  But  America  has  been  tbe  moat  swiftly  expanding  of  all 
countries.  Hence  the  questions  that  have  presented  themselves 
have  often  related  to  matters  which  the  framers  of  the  Constitution 
could  not  have  contemplated.  Wiser  than  Justinian  before  them 
or  Napoleon  after  them,  they  foresaw  that  their  work  would  need 
to  be  elucidated  by  judicial  commentary.  But  they  were  far  from 
conjecturing  the  enormous  strain  to  which  some  of  their  expres- 
sions would  be  subjected  in  the  effort  to  apply  them  to  new  facts. 
I  must  not  venture  on  any  general  account  of  the  interpreta- 
tion of  the  Constitution,  nor  attempt  to  set  forth  the  rules  of 
construction  laid  down  by  judges  and  commentators,  for  this  is 
a  vast  matter  and  a  matter  for  law  books.  All  that  this  chapter 
has  to  do  is  to  indicate,  very  generally,  in  what  way  and  with 
what  results  the  Constitution  has  been  expanded,  developed, 
modified,  by  interpretation;  and  with  that  view  there  are  three 
points  tiiat  chiefiy  need  dkcussion :  (1)  the  authorities  entitled 
to  interpret  ihe  Constitution,  (2)  the  main  ]»incip1es  foUowod  in 

■  Hswmui,  Saa<j  on  Davelopneni,  p.  89. 
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detennuuDg  whether  or  no  the  Constitution  haa  granted  oertain 
power^  (3)  the  checks  on  possible  abuses  of  liie  interpretmg  potrer. 

L  To  whom  does  it  belong  to  interpret  ^e  Constitution  1 
Any. question  arising  in  a  l^jal  proceeding  as  to  the  meaning 
and  application  of  Uiis  tundamental  law  will  evidently  be  eettlad 
hy  the  courts  of  law.  Ever?  court  is  equally  bound  to  pronounce 
and  competent  to  pronounce  on  such  questions,  a  State  court  no 
less  than  a  Federal  court ;'  but  as  all  the  more  important  ques- 
tions are  carried  by  appeal  to  the  supreme  Federal  court,  it  is 
practically  that  court  whose  opinion,  determines  them. 

Where  the  Federal  courts  have  declared  the  meaning  of  a  law, 
every  erne  ought  to  accept  and  guide  himself  by  their  deliverance. 
But  there  ue  always  questions  of  conslmotion  which  have  not 
been  settled  by  the  courts,  some  because  they  have  not  happened 
to  arise  in  a  law-suit,  otheta  because  tliey  are  such  as  cannot  arise 
in  a  law-suit  As  regards  such  points,  every  authority.  Federal  or 
Stats,  as  well  as  every  citij»n,  must  be  guided  by  the  best  view  he 
or  they  can  form  of  the  true  intent  and  meaning  of  the  Conslatutaon, 
taking,  of  course,  the  risk  that  this  view  may  turn  out  to  be  wrong. 

There  are  also  points  ot  construction  on  which  every  courts 
following  a  well-established  practice,  will  refuse  to  decide,  because 
they  are  deemed  to  be  of  "  a  purely  political  nature,"  a  vague 
description,  but  one  which  could  be  made  more  specific  only  by 
an  enumeration  ot  the  cases  which  have  settled  the  practice. 
These  points  are  accordingly  left  to  the  discretion  of  the  executive 
and  legislative  powers,  each  of  which  forma  its  view  as  to  the 
matters  falling  within  its  sphere,  and  in  acting  on  that  view  ia 
entitled  to  the  obedience  of  the  citizens  and  of  the  States  also.' 

It  is  therefore  an  error  to  suppose  that  the  judiciary  is  the 
only  interpreter  of  the  Constitution,  for  a  large  field  is  1^  open 
to  the  other  authorities  of  the  government,  whose  views  need 
not  coincide,  so  that  a  dispute  between  those  authorities,  although 
turning  on  the  meaning  of  the  Constitution,  may  be  incapable  of 
being  settled  by  any  legal  proceeding.  This  causes  no  great 
confusion,  because  the  decision,  whether  of  the  political  or  the 
judicial  authority,  is  conclusive  so  far  as  regards  the  particular 
controversy  or  matter  passed  upon. 

The  above  is  the  doctrine  now  generaDy  accepted  in  America 

'  8n  Ctwptor  XXIT.  anU 

*  AHoming^  af  oonm,  tbit  the  nuttar  a  una  vbieh  eomii  irlthin  tb*  nnga  ol 
Fadanl  comptUnM. 


D.qit.zeaOvGoOt^lc 


IM  THE  NATIONAL  OOTEBNUEIIT  fast  i 

But  at  one  time  tiis  Presidettts  claimed  the  much  wider  right  of 
bein^  exc«pt  in  quesdonr  of  pure  private  law,  generaUf  and 
prima  fade  entitled  to  interpret  the  Consdtutioa  for  tJiemaelTea, 
and  to  act  ou  their  own  interpretation,  even  when  it  nn  counter 
to  that  deliTBred  by  the  Supreme  court  Thus  Jefieraon  de- 
nounced the  doctrine  laid  down  in  the  famous  judgment  of  Chief- 
Justice  Marshall  in  the  case  of  Marhary  t.  Madison  ; '  thiu  Jack- 
son indsted  that  the  Supreme  court  vaa  mistaken  in  holding  that 
Congress  had  power  to  charter  the  United  States  bank,  and 
tliat  he^  knowing  better  than  the  oonrt  did  what  the  Constitution 
meant  to  permit^  was  entitled  to  attack  the  bank  ^  an  illegal 
institution,  and  to  veto  a  biU  proposing  to  re-charter  it' 
Majorities  in  Congress  have  more  tlian  once  claimed  for  them- 
selves the  same  independence.  But  of  late  years  bot^  the  execu- 
tive and  the  legislature  have  practically  receded  frdm  the  posi- 
tion which  the  language  formerly  used  seemed  to  assert ;  whiles 
on  the  otiier  hand,  the  judiciary,  by  their  tendency  during  the 
whole  course  of  their  history  to  support  every  exercise  of  power 
which  they  did  not  deem  plainly  unconstitutional,  have  left  a 
wide  field  to  those  authorities.  If  the  latter  have  not  used  this 
freedom  to  slaretch  the  Constitution  even  more  than  they  have 
done,  it  is  not  solely  the  courts  of  law,  but  also  public  opinion  and 
their  own  professional  associations  (most  presidents,  ministers,  and 
congressional  leaders  having  been  law7ers)that  have  checked  them. 
<^^  H  The  C<Mistitution  has  been  expanded  by  construction  in 
"two  ways.  Powers  have  been  exercised,  sometimea  by  the 
President^  more  often  by  the  legislature,  in  passing  statutu,  and 
die  question  has  arisen  .whether  the  powers  so  exercised  ware 
ri^tlully  exnidsed,  t.a  were  really  contained  in  the  ConstitutioiL 
When  the  question  was  resolved  in  the  affirmative  by  the  court, 

>  Aa  tha  <Murt  Jlinil»wc1  upon  asotliEr  point  In  tfas  caw  ths  proosadlngi  Kgilnit 
Ur.  B«creUi7  Hkdlaau,  tlis  qnanian  irfaslher  HmnluJl  vu  right  did  not  nim  in 
ft  pnctical  lOrm. 

■  Than  wu,  bomrn,  notliiii^  nncsonititntloiul  la  tha  conns  which  JukKa 
lOtn^r  took  in  withdrawing  th«  dep«it<  tram  the  Unitad  DttUm  Bank  uid  in 
vatoing  t^a  bill  tor  a  n-duutar.  It  li  atlU  gsnsnlly  odmlttad  that  a  Praidant 
hu  tha  right  in  oonildriilng  ■  aKtxart  coining  to  hlni  tram  Oongraai  to  fonn  hk 
own  Judgment,  not  only  ai  to  iti  aipediaacr  bat  u  to  lis  oonfonnabllltT  to  tlia 
OonatltaUon,  JvAga  Coolaf  oliaaTTBi  to  ms  :  "It  Jackkni  daoaralj  baUavad 
that  tlia  Conititntion  had  lisen  -riolatad  In  tha  lint  and  anoond  ohartor,  ha  waa 
oartalnl;  not  boond,  whan  a  third  waa  propoaad,  to  aairaadar  Mi  opinion  in 
ohadlanoa  to  preeadant  Tha  qnaatlon  of  approTlag  a  new  chattar  wu  poUtioal ; 
and  ba  waa  antlral;  within  tha  Una  of  datj  In  Tefnalag  it  for  anf  reaaooa  which. 
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the  poirer  has  been  henceforth  recognized  m  a  part  of  the  Con 
stdtutioo,  although,  of  course,  liable  to  be  eubeequently  denied 
by  a  rereroal  of  the  decision  Trhich  established  it.  This  is  one 
vaj.  The  other  is  where  some  piece  of  State  legislation  alleged 
to  contrarene  tbe  Constitution  has  been  judicially  decided  to 
contravene  it,  and  to  be  therefore  invalid  The  decision,  in 
narrowing  the  limits  of  State  authority,  tends  to  widen  the  pro- 
hibitive authority  of  the  Constitution,  and  confirms  it  in  a  range 
and  scope  of  action  which  waa  previously  doubtful 

Questions  of  the  above  kinds  sometimes  arise  as  questions  of 
Interpretation  in  the  strict  eense  of  the  term,  ue.  as  questions  of 
the  meaning  of  a  term  or  phrase  which  is  so  far  ambiguous  that 
it  might  be  taken  either  to  cover  or  not  to  cover  a  case  apparently 
contemplated  by  the  people  when  they  enacted  die  Constitution. 
Sometimes  they  are  rather  questions  to  which  we  may  apply  the 
name  of  Construction,  i«.  the  case  that  has  arisen  is  one  appar- 
ently not  contemplated  by  the  enacters  of  the  Constitution,  oi 
one  which,  though  possibly  contemplated,  has  for  brevity's  sake 
been  omitted ;  hut  the  Constitution  has  nevertheless  to  be  applied 
to  its  solution.  In  the  former  case  the  enacting  power  has  said 
something  which  bears,  or  is  supposed  to  bear,  on  the  matter, 
and  the  point  to  be  determined  is,  what  do  the  words  mean  1 
In  the  latter  it  has  not  directly  referred  to  the  matter,  and 
the  question  is.  Can  anything  be  gathered  from  its  language 
which  oovers  the  point  that  has  arisen,  which  estabUHhes  a  prin- 
ciple large  enough  to  reach  and  include  an  unmentioned  case, 
indicating  what  ^e  enacting  authority  would  have  said  had  the 
matter  been  present  to  its  mind,  or  had  it  thought  fit  to  enter 
on  an  eunmeratioa  of  specific  instances  f  ^     As  the  Constitution 

'  For  uuppU,  Uis  qauUim  vhctliflr  an  ignamint  euii«d  out  bstween  ■  Stiti 
uid  ui  IndlTidosl  bj  a  IggiiUtlTs  act  of  a  SUts  i>  ■  "  coatnat '  witbin  th*  atui- 
lug  of  thA  prohfbltioa  igiJiut  impairing  tJi«  obli^^tion  of  a  contnct,  ia  &  qoHtiau 
of  Interpretation  proper,  for  it  tami  on  the  determiiiBtlon  of  the  moaabag  • 
term  "  contiAt. "  Tbe  qaeetion  whether  Copgresi  had  pover  to  pan  a 
emancipating  the  ilaTva  of  paraona  aiding  in  a  rebellion  «aa  a  qneBtian  ol 
(tnictloD,  'McaoM  tlia  caae  did  not  directly  arla«  nndei  taj  proTiaion  of  the 
Conatltutioii,  and  wai  apparently  not  coDtampUted  bj  the  tramen  thereof.  It 
*ai  a  qneilion  which  had  to  be  nolied  by  conildeting  what  the  mr  poweii 
tained  in  the  Conatitution  might  be  taken  to  imply.  Hie  qnution  whether 
National  goTerament  hai  power  to  laane  Ueoeury  notea  li  alio  a  question  of 
■tmotion,  becauae,  althoDgh  thli  ia  a  case  which  may  poaiibly  bate  been  contem- 
plated when  the  Conititntlan  waa  enaatad,  it  ii  to  be  detenaiaed  by  aKartalnlng 
whether  the  power  "  to  borrow  money  "  coven  thfe  partionliu'  method  ot  borrowing. 
There  ii  no  ambiguity  abont  the  word  "  boirov  " ;  tiie  difficulty  ii  to  proueoiice 

VOL,  1  2  h 
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is  not  only  a.  well-draftod  inBtrument  with  few  ambiguities  but 
also  a  short  instrument  which  speaks  in  very  general  t«rms,  mere 
Interpretation  has  been  far  less  difficult  than  constructaon.'  It  is 
tlirough  the  latter  chiefly  that  the  Constitution  has  been,  and  still 
continues  to  be,  developed  and  expanded.  The  nature  of  these 
expansions  will  tippeax  from  the  nature  of  the  Federal  govern- 
ment. It  ia  a  government  of  delegated  and  specified  powers. 
The  people  have  entrusted  to  it,  not  the  plenitude  of  their  owii 
authoritj'  but  certain  enumerated  functions,  and  its  lawful  action 
is  limited  to  these  functions.  Hence,  when  the  Federal  execu- 
tive does  an  act,  or  the  Federal  legislature  passes  a  law,  the 
question  arises — Is  the  power  to  do  this  act  or  pass  this  law  one 
of  the  powers  which  the  people  have  by  the  Constitution  dele- 
gated to  their  agents  1  The  power  may  never  have  been  exerted 
before.  It  may  not  be  found  exjO'essed,  in  so  m&ny  words, 
in  the  Constatu^on.  Heverthelese  it  may,  upon  the  true  con- 
struction of  that  instrument,  taking  one  olanse  with  another, 
be  held  to  be  therein  contained. 

Now  t^e  doctrines  laid  down  by  Chief-Justice  Marsludl,  ana 
on  which  the  courte  have  constantly  since  proceeded,  may  be 
summed  up  in  two  propositions. 

1.  Every  power  alleged  to  be  vested  in  the  National  govem- 
meitt,  or  any  organ  thereof,  must  be  affirmatively  shown  to  have 
been  granted.  There  is  no  presumption  in  favour  of  the  exist- 
ence of  a  power ;  on  the  contrary,  the  burden  of  proof  lies  on 
those  who  assert  its  existence,  to  point  ont  something  in  the 
Constitution  which,  either  expressly  or  by  necessary  implication, 
confers  it  Just  as  an  agent,  claiming  to  act  on  behalf  of  his 
principal,  must  make  out  by  positive  evidence  that  his  principal 
gave  him  the  authority  he  relies  on  ;  so  Congress,  or  those  who 
rely  on  one  of  its  statutes,  are  bound  to  show  that  the  people 

which  out  of  Tuioni  m>tliod>  of  borrovliig;  •am*  of  Thleli  pnbabljr  wen  eoa- 
tanpUted,  out  tM  jnoperl;  dMmad,  on  ■  tsrisw  of  ths  Thole  Wn.ni.i.i  attribntM 
and  fnnatloiu  of  tha  National  ggTenunant,  to  b*  included  within  tha  bomiwlng 

Ai  to  th«  proTliIon  reMnlnin^  Statw  tiom  puaiiig  bin  Imptiriiig  tlia  obUga- 
tdon  of  a  eoutnot,  Ha  note  at  tLa  and  of  tbla  Toluua  on  tha  caaa  o(  Dartauuth 
ColUgt  T.  Wooduard. 

'  It  li  worth  remarking  that  ti  the  Cotutittitioa  Ii  deemed  to  proceed  from  the 
People  who  enaoted  It,  not  from  the  CoaTeatloa  who  drafted  it,  it  li  regarded  for 
the  pnrpoaai  of  intarpratitioD  ai  being  the  work  not  of  ■  gronp  of  lawjan  but  of 
theTpeopla  ttaamMln*.  f  cr  a  naefnl  nminarr  of  loma  of  the  general  rolm  of 
oonrtitDtlonal  intarpmUtlMi,  aa*  Pattanm'a  F*i»ni  JieMnoMff  sit  StaU  Actlan, 
.pB.  SlG-217. 
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liare  authimxed  the  l^islature  to  paas  the  itatate.  The  seorcb 
for  the  power  will  be  eonducted  in  a  spirit  of  strict  exactitude, 
and  if  there  be  found  in  the  Constitution  nothing  which  directly 
or  impliedly  conveys  it,  then  whatever  the  executive  or  legisla- 
ture of  the  National  government,  or  both  of  them  together,  may 
have  done  in  the  persuasion  of  ita  existence,  must  be  deemed 
null  and  void,  like  the  act  of  any  other  unauthorized  agent.' 

S.  When  once  the  grant  of  a  power  by  the  people  to  the 
National  government  has  been  established,  that  power  will  be 
construed  broadly.  The  strictness  applied  in  determining  its 
existence  gives  place  to  liberality  in  supporting  its  application. 
The  people — so  Marshall  and  his  saccessors  have  argued — whan 
they  confer  a  power,  must  be  deemed  to  confer  a  wide  discretion 
as  to  the  means  whereby  it  is  to  be  used  in  their,  service.  For 
their  main  object  is  that  it  should  be  used  vigorously  and  wisely, 
which  it  cannot  be  if  the  choice  of  methods  is  narrowly  restricted ; 
and  while  the  people  may  well  be  chary  in  delegating  powers  to 
their  agents,  they  must  be  presumed,  when  they  do  grant  these 
powers,  to  grant  them  with  confidence  in  the  agents'  judgmanl^ 
allowing  all  that  freedom  iu  using  one  means  or  another  to  attain 
the  desired  end  which  is  needed  to  ensure  success.*  This,  which 
would  in  any  case  be  the  common-sense  view,  is  fortified  by  the 
language  of  the  Constitution,  which  authorizes  Congress  "to 
make  all  laws  which  shall  be  necesHary  and  proper  for  carrying 
into  execution  the  foregoing  powers,  and  all  other  powers  vested 
by  this  Constitution  in  the  Government  of  the  United  States,  or 
in  any  department  or  ofGt»  thereof."  The  sovereignty  of  the 
National  government,  therefore,  "though  limited  to  specified 
objects,  is  plenary  as  to  those  objects"'  and  supreme  in  its 
sphere.  CongresB,  which  cannot  go  one  step  beyond  the  circle 
of  action  which  the  Constitution  has  traced  for  it,  may  within 

*  for  butinos,  aarBnl  jsui  fo  *  panon  iiuiiiBDned  u  ■  witnoi  b«bn  a 
coEomJttfle  of  tho  Hcmia  of  Rflpreiant&tiTda  mi  Impriaoiud  bj  onUr  of  tlu  HouM 
tor  nfoiiDg  to  uuwn  orUio  qsiaUcFiu  pat  to  blm.  H*  *n«d  the  iKrgMiit-*t->rmi 
toe  ltit»  inprliODmciit,  *iid  ncorand  damagM,  tha  Snpnma  court  balding  that 
u  tba  CooiUtDtlon  conjd  not  ha  ihown  to  tiara  coofairad  on  aitbai  Honia  of  Con- 
gnaa  any  jiowarto  pnniili  foi  contampt,  that  povar  (tboogh  freqaanUj  tbtrttofon 
•laiciaad)  did  sot  aiiit,  and  tha  order  of  Ui*  Boom  therafoia  eon>Utiit«d  do 
datanea  tec  tlia  MirgBant'i  act  {Xi2b<nim  t.  Thompioit,  103  Unitad  Stataa,  168). 

'  for  Initanoe,  Cougnat  having  powar  to  daclare  irir,  haa  powor  to  proaecnte 
ft  bj  sll  miana  moaaaajy  foi  incoaaa,  and  to  aoqnira  tarrltorr  ailhir  bj  ooaqnaat 
or  traitj.  Hanng  powar  to.boirov  monaj,  Congraai  may,  If  It  thinks  St,  iana 
tr*MU7  UDtaa,  and  maj  mak*  tham  lagil  tandir. 

*  8sa  OMimt  r.  O^ibm  9  Whmt  p,  1  ta-.  Judgment  of  Marahall,  C-J, 
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that  drole  cfaooee  any  means  wtuch  it  deenu  apt  for  executing 
ita  powers,  and  is  in  ite  choice  of  meana  subject  to  no  review  by 
the  courts  in  their  function  of  interpreten,  because  the  people 
hare  made  their  rejtresentatiTea  the  sole  and  absolute  judges  of 
the  mode  in  which  the  granted  powers  shall  be  employed.  This 
doctrine  of  implied  powers,  and  the  interpretation  of  the  words 
"  necessary  and  proper,"  were  for  many  years  a  theme  of  bitter 
and  incessant  controyerey  among  American  lawyers  and  public- 
ists.^ The  history  of  the  United  States  is  in  a  large  measure  a 
history  of  the  arguments  which  sought  to  enlarge  or  restrict  its 
import  One  school  of  statesmen  urged  that  a  lax  construction 
would  practically  leave  the  States  at  the  mercy  of  the  National 
government^  and  remove  those  checks  on  the  latter  which  the 
Constitution  wu  designed  to  create ;  while  the  very  fact  that 
some  powers  were  specifically  granted  must  be  taken  to  import 
that  those  not  specified  were  withheld,  accord^g  to  the  old 
maxim  ta^eaato  vnivs  exelusio  allerius,  which  Lord  Bacon  concisely 
explains  by  saying  "  as  exception  strengthens  the  force  of  a  law 
in  cases  not  excepted,  so  enumeration  weakens  it  in  coses  not 
enumerated."  It  was  replied  by  t^e  oi^>o«ite  school  that  to 
limit  the  .powers  of  the  government  to  those  expressly  set  forth 
in  the  Constitution  would  render  that  instrument  unfit  to  serve 
the  purposes  of  a  growing  and  changing  nation,  and  would,  by 

'  "  mia  pcnron  of  ths  gonniment  ut  llmltad,  tud  Iti  llmiti  4ra  not  to  be 
tnuuDcsdid.  But  the  Mund  cooatmctlon  of  the  Ciuutititilon  miut  &l]ow  to  tha 
utioiul  lieliUtan'  Uut  dlKrstlon  with  rupect  to  tha  mauu  b;  w>lch  the 
powan  It  conCan  u«  to  be  carried  into  axecatioa,  ubicfa  will  gosble  that  bodj  to 
parform  the  high  dativ  tMigued  to  it  in  the  maimar  mott  baDe&cUl  to  tba 
people.  Let  the  sad  b»  legitiniate,  lat  it  be  withla  the  Bcopa  of  the  Cooitltatloi], 
and  all  nuaiu  which  ire  appropriate,  which  an  plainlj  adapted  to  that  and,  which 
in  not  prohibited  but  consiitant  with  the  letter  and  aplrit  of  thg  ConiUtutJoi, 
an  Donatitntlonal."— Husball,  a-J.,  In  M'OuOixA  t.  Maryland  (1  Wheat  316). 
TUm  iM  really  a  wofklng-ont  of  one  of  the  pointa  of  HunQton'e  timau  aipuueut 
In  bTOBT  of  the  oonititnttoiialltf  of  >  United  Statai  bank  :  "  Eraiy  power  veitad 
bi  a  goranunent  la  In  lb  natuie  BOTeraign,  and  Inclndea  by  force  of  the  term  a 
right  to  employ  all  the  means  reqnliite  and  fairly  appUcable  to  the  attainment  of 
the  end*  of  nch  pow«i,  and  which  an  not  preclnded  by  natrlctlona  and  aioep- 
tkma  ipeclSed  In  the  Conatltntian. "— Worii  (Lodge'a  ed. ),  n>L  liL  p.  131. 

Jadga  Han  >nmi  np  the  matter  by  aaying,  "  Congren  ii  aovanign  aa  nguda 
the  objecta  and  within  the  Umitt  of  the  Conatltution.  It  may  nae  all  proper  and 
inltabla  means  for  carrying  the  powen  conferred  by  the  t^tutltetion  i&to  tffeeL 
The  meane  beat  raited  at  one  time  may  be  inadeqnate  at  anather ;  hence  the 
need  toe  Teating  a  large  dlicratlan  in  Congteai.  .  .  .  'Neeeeaary  and  proper'  are 
thanfora,    aa  ragarda  legtilaUon,   nearly  if  not  qnite  ajnonymona,   that  being 

•  iMiimmmrw  '  whlnh  Ii  •nlbvl  tn  ttia  nblanl  inH  fili-nlaUil  bl  >lt>iTi  Cha  mil  In  •4aw." 
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leaving  mea  no  legal  meaiu  of  attaining  necessary  but  originally 
uncontemplated  aims,  provoke  revolutton  Etnd  Tork  the  deotnic- 
tion  of  the  Constitution  iUelf.' 

This  latter  contention  derivea  mucn  support  from  the  foct 
that  there  vera  certain  powers  that  had  not  been  mentioned  in 
the  Constitution,  but  which  were  so  obviously  incident  to  a 
national  government  that  they  must  be  deemed  to  be  raised  by 
implication.^  For  instance,  the  only  offences  which  Congress  i^ 
expressly  empowered  to  punish  ara  treason,  the  counterfeiting  of 
the  coin  or  securities  of  the  government,  and  piracies  and  other 
offences  c^ainst  the  law  of  nations.  But  it  was  very  early  held 
that  the  power  to  declare  other  acts  to  be  offences  against  the 
United  States,  and  punish  them  as  such,  existed  as  a  necessary 
appendage  to  various  general  powers.  So  the  power  to  regulate 
commerce  covered  the  power  to  punish  offences  obstructing  com- 
merce; the  power  to  manage  the  post-office  included  the  right 
to  fix  penalties  on  the  theft  of  letters ;  and,  in  fact,  a  whole  mass 
of  criminal  law  grev  up  as  a  sanction  to  the  civil  laws  which 
Congress  had  been  directed  to  pass. 

The  three  tines  along  which  this  development  of  the  implied 
powers  of  the  government  has  chiefly  progressed,  have  been  those 
marked  out  by  the  three  express  powers  ot  taxing  and  borrowing 
money,  of  ngulating  commerce,  and  of  cairying  on  war.  Each 
has  {voduced  a  progeny  of  subsidiary  powers,  some  of  which 
have  in  their  turn  been  surrounded  by  an  unexpected  offspring. 
Thus  from  the  taxing  and  borrowing  powers  there  sprang  the 
powers  to  charter  a  national  bank  and  exempt  its  branches  and 
its  notes  from  taxation  by  a  State  (a  serious  restriction  on  State 
authori^),  to  create  a  system  of  cuatom-hoases  and  revenue 
cuttfira,  to  establish  a  tariff  for  the  protection  of  native  industry. 
Thus  the  regulation  of  commerce  has  been  construed  to  include 
legislation  regarding  every  kind  of  tfonsportation  of  goods  and 
passengers,  whether  from  abroad  or  from  one  State  to  another, 
regarding  navigation,  maritime  and  internal  pilotage,  maritime 

>  Sm  tlu  pbUoaopUciI  niuriu  «r  Btorr,  J.,  in  Xarti*  t.  Hunlir'i  Laitt 
\\  Wbeit  p.  804  J^.} 

*  Stnu  iru  bIso  liid  OD  tlia  bet  that  vberau  tlis  Aitioles  of  Confadarttion 
ol  17S1  oontilned  (Art  tL)  tha  BipreuioD,  "Eich  Btata  reUini  unrj  power  ud 
jnriidlctiaii  and  right  not  aifmul;  dalagatad  to  tlia  tlnitcd  Statu  in  CoDgrcu 
aiHinbted,"  tha  ConiUtntiau  merelj  u;i  (Amandment  x.),  "The  poven  sot 
granted  to  tha  United  State*  an  iMarrod  to  the  8UtM  reipectiTel^  or  to  the 
peopla,"  omitting  tha  word  "eipwaaly."  &e«  tha  text  of  the  Aitidee  In  the 
AppeodLi  to  thii  f(iliuii& 


D.qil.zMBlG001^le 


«72  THE  NATIOITAL  GOVEENMEST  part  i 

coDtiMts,  etc,  together  with  the  control  of  tXl  tuvigabie  wat«ra,> 
the  constmctiou  of  all  pabUc  works  helpful  to  commerce  between 
States  mr  with  foreign  coontriea,  the  power  to  prohibit  immigra- 
tion, and  finally  a  power  to  establish  a  railway  commission  and 
control  all  inter-State  traffic.'  The  war  ppwar  proved  itself  even 
more  elastic.  The  executive  and  the  majority  in  Congreas  found 
themselves  during  the  War  of  Secession  obliged  to  stretch  this 
power  to  cover  many  acts  trenching  on  the  ordinary  rights  of 
the  States  and  of  individuals,  till  there  ensued  something  ap- 
proaching a  suspension  of  constitutionsJ  guarantees  in  favour  of 
the  Federal  govemmenL 
^  The  courts  have  occasionally  gone  even  further  afield,  and 
have  profesaed  to  deduce  ijertain  powers  of  the  legislature  from 
the  sovereignty  inherent  in  the  National  goveimnent.  In  its 
last  decision  on  the  legal  tender  question,  a  majority  of  the 
Supreme  court  seems  to  have,  placed  upon  this  ground,  though 
with  special  reference  to  the  section  enabling  Congress  to  borrow 
money,  its  affirmance  of  that  competence  of  Congress  to  declare 
paper  money  a  legal  tender  for  debts,  which  the  earlier  decision 
■ot  18T1  had  referred  to  the  war  power.  This  position  evoked  a 
controversy  of  wide  scope,  for  the  question  what  sovereignty 
involves  is  evidently  at  least  as  much  a  question  of  politictJ  as 
of  legal  science,  and  may  be  pushed  to  great  lengths  upon  con- 
riderations  with  which  law  proper  has  Uule  to  do. 

The  above -mention  etl  instances  of  development  have  been 
worked  out  by  the  courts  of  law.  But  others  are  due  to  the 
action  of  the  executive,  or  of  ^e  executive  and  Congress  con- 
jointly. Thus,  in  1803,  President  Jefferson  negotiated  and 
completed  the  purchase  of  Louisiana,  t^e  whole  vast  possessions 

'  NiTigibls  rirtn  ud  likM  whoUj  irithln  \h<  Umiti  of  ■  SUte,  ud  not 
■eoMfibla  frotn  vlthoat  It,  an  nnder  the  kuthoritf  of  that  Btatc 

■  Tli«  cue  of  OHioiu  t.  Ogdtn  mpplin  ta  laterutlng  UlnilnitiDii  ot  the  wty 
in  vhlch  thia  doelrina  of  implied  pinren  woika  tUeU  out.  The  Sttt«  of  New 
York  hid,  In  oidsr  to  rewud  Fulton  uid  LiTtogitOTi  for  tbetr  (eryicei  in  Intro. 
dnoing  itcamboiti,  pueed  4  itatate  giving  thgm  en  exclnilvs  right  of  naTigntlag 
the  Hndaon  rivar  with  itsunsn.  A.  cue  htving  iiaaa  In  which  thia  itatnte  vu 
invoked,  tc  wu  allied  that  the  itatuta  wi>  inTidid,  beciuia  inoaniiitaiit  with  n 
Act  piued  bj  Congnif.  The  qaation  followed,  Wai  Congrea  entitled  to  piu 
u  Act  dealing  with  the  navigation  of  the  Bodaon  t  and  it  wu  held  that  the 
jioweT  to  rrgnlate  commerce  granted  to  Congnta  bj  the  Constitntlon  Implied  a 
power  to  legiaUte  for  ciTigation  on  luch  riven  ti  the  Hadson,  and  that  Con. 
gma  having  eiercliad  that  power,  the  actiou  ot  the  Statsi  on  the  anbjsct  wai 
OKnuiOj  udnded.  Bj  tbie  deciaion  a  rati  Setd  ot  legUUtton  mi  Mound  to 
CongnM  and  doaed  to  the  Stat«i. 
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of  Franca  b«foud  the  Ujssissippi  He  believed  bimaelf  to  be 
exceeding  waj  powers  which  the  Conatitutdon  conferred  -  and 
dedrod  to  havp  an  amendment  to  it  passed,  in  order  to  'validate 
his  act  But  Congress  and  the  people  did  not  ahare  his  scruples, 
and  the  a}^>roTal  of  the  legislBture  woe  deemed  sufficient  ratifi- 
cation for  a  step  of  transcendent  importance,  which  no  provision 
of'ttie  Constitution  bore  upon.  In  1807  and  1608  Congress 
laid,  by  two  statute^  an  embargo  on  all  shipping  in  United 
States  ports,  thereby  practicallj  destroying  the  lucrative  carry- 
ing trade  of  the  New  England  States.  Some  of  these  States 
declared  the  Act  unconstitutional,  arguing  that  a  power  to  regu- 
late commerce  was  not  a  power  to  annihilate  i^  and  Uieir  courts 
held  it  to  be  void.  Congress,  however,  persisted  for  a  year,  and 
the  Act,  on  which  the  Supreme  court  never  formally  pronounced, 
has  been  genenlly  deemed  within  the  Constitution,  though 
Justice  Story  (who  had  warmly  opposed  it  when  he  sat  in  Con-' 
gress)  remarks  iJiat  it  went  to  the  extreme  verge.  More  startling 
and  more  far-reaching  in  their  consequences,  were  the  assump- 
tions of  Federal  authority  made  during  the  War  of  Secession  by 
the  ezecutiva  and  confirmed,  some  expressly,  some  tacitly,  by 
Congress  and  the  people.^  It  was  only  a  few  of  theae  that  came 
before  the  courts,  and  the  courts,  in  some  instencec^  disapproved 
them.  Bat  the  executive  continued  to  exert  this  extraoiilinary 
authority.  Appeals  made  to  the  letter  of  the  ConstitutioD  by 
the  minority  were  discredited  by  the  fact  that  they  were  made 
by  persona  sympathizing  with  the  Secessionists  who  were  seeking 
to  destroy  it  So  many  extreme  things  were  done  under  tba 
pressure  of  necessity  that  something  less  than  these  extreme 
things  came  to  be  accepted  as  a  reasonable  and  moderate  com- 
promise.* 

'  8m  jMigt  Caoltya  Stiioty  qf  MteMgan,  p.  SG3.  Ths  nm*  amlnant 
■Qthoilt;  obBBTTH  to  Ds !  "  Tbo  Freiidoit  atupanded  tlis  *rlt  oT  Anini  corput, 
^a  amrU  hald  Uil*  miioa  nncmatitntional  (It  wu  labsaqnuitlr  coollnned  by 
Omgraa],  but  b«  did  not  at  mic*  de«m  it  u,h  to  ob«7  thiir  Jndgnumt.  Uilitaiy 
commlMloiKn,  wltli  tba  approiiJ  of  th*  War  Daputment  and  tba  Pnaidaul, 
coadamnad  man  to  pimlaluianb  for  b^aaon,  bat  tbo  courta  relaaaed  tbant,  boldinff 
that  the  giunntiaa  of  Ifbatt;  In  tba  Conriltntian  wtn  as  obllgatorr  tn  wu  M  In 
psaoa,  and  ahoald  be  obayad  ij  all  oitLzani,  and  all  dapattmaota,  and  offloan  of 
goTammrat  {IfiUiean'i  cat,  4  Wall.  1).  Tbe  oonrta  bald  cloaely  to  tba  Coo 
atitollon,  bnt  aa  happeiu  in  aTarj-  cItQ  war,  a  graat  man;  wronsa  wara  dona  in 
tb*  aisrciaa  of  tba  war  powac  for  wblcb  no  redraas,  or  nana  tbat  vaa  adaqiute, 
coold  poaalbl;  be  huL"  Int*r  ama  liUni  Uga  mut  ba  alwiya  to  loma  iztent 
tna,  araa  indcr  a  Conatitutlon  lika  that  of  th^  United  SUtaa. 

*  Bnoli  M  tba  atupenaion  of  tba  writ  of  luiinat  eorpiu,  tba  emancjpatioD  ot  tb* 
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The  beet  nj  to  giro  «n  kdeqn&te  notion  of  the  extent  to 
which  the  outlmaa  of  the  Coiutitutioii  have  been  filled  up  by 
interpretetion  uid  conatractioii,  would  be  to  take  aome  of  itn 
more  important  sectionB  and  eutunerate  the  decimona  i^ton  them 
itnd  the  doctrines  eatabliahed  by  those  deeiaiona.-  Thia  prooeoa 
would,  however,  be  irksome  to  any  but  a  legal  reader,  and  the 
legal  .reader  may  do  it  more  agreeably  for  bimaelf  by  consultjug 
one  of  tbe  annotated  editions  of  the  Constitution.^  He  will 
there  find  that  upon  some  proTisions  such  aa  Art.  L  $  8  (powers 
of  Congress),  ArL  I  §  10  (powers  denied  to  the  States),  Art  iil 
f  S  (extent  of  judicial  power),  tiiere  baa  sprung  up  a  perfect 
forest  of  judicial  eonstruotions,  working  out  the  mesning  and 
applioation  of  the  few  and  apparently  (dmple  words  of  the 
ori^naJ  document  into  a  variety  of  unforeeeen  results.  iThe 
same  thing  haa  more  or  lees  befallen  nearly  every  section  of  the 
Constitution  and  of  the  fifteen  amendments.  LThe  proceaa  shows  no 
signs  d  stopping,  nor  can  it,  for  the  new  conditiom  of  economica 
and  politics  bring  up  new  problems  for  solution.  But  the  moat 
important  work  was  .that  done  during  the  first  half  century,  and 
especially  by  Chief-Jnatioe  Marshall  during  bis  long  tenure  of 
the  presidency  of  the  Supreme  court  (1801-183K).  It  is  scarcely 
an  exaggeration  to  call  him,  as  on  eminent  American  jurist  haa 
done,  a  second  maker  of  the  Constitution.  I  will  not  borrow 
the  phrase  wbich  said  of  Augustus  that  he  found  Borne  of  brick 
and  left  it  of  marble,  because  MarshaU's  funcUon  was  not  to 
change  but  to  develop.  The  Constitution  was,  except  of  course 
aa  regarda  the  political  acheme  of  national  government,  which 
woa  already  well  established,  rather  a  ground  plan  than  a  city. 
It  was,  if  I  may  punue  the  metaphor,  much  what  the  site  of 
Washington  was  at  the  beginning  of  this  century,  a  symmebicaj 
ground  plan  for  a  great  city,  but  with  only  some  toll  edifices 
standing  here  and  there  among  fields  and  woods.  Marshall  left 
it  what  Washington  has  now  become,  a  splendid  and  oommodiona 
capital  within  whose  ample  bounds  there  are  still  some  vacant 
spaces  and  some  mean  dwellings,  but  which,  built  np  and 
beautified  as  it  haa  been  by  tbe  biste  and  wealth  of  iU  rapidly 
growing   p6pulation,  is  worthy  to  be  the  centre    of   a  migh^ 

■l>m  of  panoni  tiding  In  tb«  nbaUlon,  thg  impandm  of  On  rtatnta  of  llmlU- 
tiiMi%  tha  pnotJoaT  extinction  of  3Mt  buiki  ij  iDcnuai  taxation  Uid  on  thno 
nndu  th*  gooaral  taxing  poaer. 

'  Bnoh  u  Dofty'i  cleu  and  compsndloni  Ftd4ni  OnulUtUioii  AH)U)ttU4d, 
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nation.  M&nhall  was,  of  courae,  onl^  one  among  seven  judges, 
but  his  majeBtic  intellect  and  tbe  elevation  of  tiis  character  gave 
him  each  an  ascendency,  that  he  found  himself  only  once  in  a 
minority  on  any  conetitutional  question.*  His  work  of  building 
up  and  worldng  out  tbe  Conctitution  was  accomplished  not  bo 
much  by  the  decisions  he  gave  as  by  the  jadgmenta  in  which  he 
expounded  the  principles  of  these  decisions,  judgments  which  for 
their  philosophical  breadth,  the  luminoiu  exactness  of  their 
reasoning  and  the  fine  political  lense  which-  pervades  them,  have 
never  been  surpassed  and  rarely  equalled  by  the  most  famous 
jurists  of  modern  Europe  or  of  ancient  Rome.  Marshall  did  not 
forget  the  duty  of  a  judge  to  decide  nothing  more  than  the  suit 
before  hini  requires,  but  he  was  wont  to  set  forth  the  grounda  of 
his  decision  in  such  a  way  as  to  show  how  they  would  fall  to  be 
applied  in  cases  that  had  not  yet  arisea  Ha  grasped  with 
extraordinary  force  and  clearness  the  cardinal  idea  that  the 
creation  of  a  national  government  implies  the  grant  of  all  such 
subsidiary  powers  as  are  requisite  to  the  effectuation  of  its  main 
powers  and  purpose^  but  he  developed  and  applied  this  idea 
with  BO  much  prudence  and  aobriety,  never  treading  on  purely 
political  ground,  never  indulging  the  temptation  to  theorise,  but 
content  to  follow  out  as  a  lawyer  the  consequencea  of  legal 
principles,  iJiat  the  Constitution  seemed  not  so  much  to  rise 
under  his  hands  to  its  full  stature,  as  to  be  gradually  unveiled 
by  him  till  it  stood  revealed  in  the  harmonious  perfection  of  the 
form  which  its  framen  had  designed  That  admirable  flexibility 
and  capacity  for  growth  which  characterize  it  beyond  all  other 
rigid  or  supreme  constitutions,  is  largely  due  to  him,  yet  not 
more  to  his  courage  than  to  his  caution.*  y- 

We  now  come  to  the  third  question :  How  is  the  interpreting 
authority  restrained  T  If  the  American  Constitution  is  capable 
of  being  so  developed  by  this  expansive  interpretation,  what 

'  Id  tlmt  0D<  can  {Ogdtn  t.  Sanderi)  titn  vu  a  bore  msjoritj  igalast  )i<m, 
and  proruiioiiil  opinion  boh  apprOTU  th«  vlaw  vbieli  tie  took.  Set  an  aitnmtly 
intenaUag  wldnu  dellTtrad  to  ths  Amaricui  Bar  AAodatioa  is  1870  b;  Kr. 
Edwud  J.  Fhelpi,  who  obnrTu  that  whan  Manliall  becam*  Chiar-Jaatic*  only 
two  daciiioai  oa  conatitntlosal  law  liad  bean  pronaoncad  by  tha  court.  BetUMn 
tliat  tima  and  hii  daatb  fift;-ona  vera  given. 

■  Had  tha  Suprama  coiut  b«an  In  tboie  daya  poaieaiad  by  tb<  tama  atilrit  of 
atrlctnaaa  and  litaralEtr  which  tha  Judicial  Commltles  of  tbe  BriUlh  PKvy 
Council  haa  recantly  appliad  to  Iha  construction  ot  tha  Britiab  North  Amariea 
Act  of  1867  (the  Act  which  createa  the  Coustitutlon  cC  the  Canadian  t'cdcration), 
Iha  Uultad  &t.iUa  Conatitntlou  would  noTar  have  grown  to  bg  what  It  now  ia 
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aecurity  do  Ha  Tiitton  terma  offer  to  the  people  and  to  fche 
States  t  Wliat  bwomea  of  Uia  special  value  claimed  for  Rigid 
conatitutioiu  that  ttiey  preeerre  the  frame  of  gorprmnent  onim- 
paired  in  its  eaaeDtial  merits,  that  they  restrain  the  excesses  of  a 
tiaosient  majority,  and  (in  FederatioDa)  the  aggressions  of  a 
eentral  authority  I 

The  answer  is  tiro-fold.  In  the  first  place,  the  interpreting 
authority  is,  in  qaeations  not  distinctly  political,  different  from 
the  legislature  and  from  the  ezecutdTe.  There  ia  therefore  a 
{probability  Uiat  it  will  disagree  with  either  of  them  when  they 
attempt  to  transgress  the  ConstJtutioii,  and  will  decline  to  atretcli 
ttie  law  so  as  to  sanction  encroachments  those  authorities  may 
have  attempted.  The  fact  tliat  the  interpreting  authority  ia 
nowise  amen&ble  to  the  other  two,  and  is  composed  of  lawyen, 
imbued  witli  professional  .habita,  itrengthena  this  probability. 
In  point  of  fact,  there  have  been  few  cases,  and  those  chiefly 
cases  of  urgency  daring  the  war,  in  which  the  judiciary  has  been 
eren  accused  of  landing  itself  to  the  designs  of  the  other  organs 
of  govemmentL  The  period  when  extenaiTe  interpretation  was 
moat  active  (1800-183B)  waa  also  the  period  when  the  party 
opposed  to  a  strong  central  government  commanded  Congress 
and  tbe  executive,  and  so  far  from  approving  the  course  iJie 
court  took,  the  dominant  party  then  often  complained  of  it 

In  the  second  place,  there  stands  above  and  behind  the  legis- 
lature, the  etebutive,  and  the  judiciary,  anotiier  power,  that  of 
public  opinion.  Hie  President,  Congress,  and  the  courts  are  all, 
the  two  former  directly,  the  latter  practically,  amenable  to  the 
people,  and  anxious  to  be  in  harmony  with  the  general  current 
of  its  sentiment  If  the  people  approve  the  way  in  which  these 
authorities  are  interpreting  and  using  the  Constitution,  they  go 
on ;  if  the  people  disapprove,  they  pause,  or  at  least  slacken 
their  pace.  Generally  the  people  have  approved  of  such  action 
by  the  President  or  Congress  as  has  seemed  justified  by  the 
needs  of  the  time,  even  though  it  may  have  gone  beyond  the 
latter  of  the'  Constitution :  generaUy  they  have  approved  the 
conduct  of  the  courts  whcfte  legal  interpretation  has  upheld  such 
legislative  or  executive  action.  Public  opinion  sanctioned  the  - 
purchase  of  Louisiana,  and  the  stiD  bolder  action  of  the  executive 
in  the  Secession  War,  It  approved  the  hCssouri  compromise  of 
1820,  which  the  Supreme  court  thirty-seven  years  afterwards 
declared  to  have  been  in  excess  of  the  powers  of  Congress.     But 
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it  disapproyed  the  Alien  and  Sedition  hwa  of  1798,  and  altikongh 
these  etatutea  were  never  proaonnced  nncboBtitutaonal  by  the 
courts,  this  papular  censure  haa  prevented  any  similar  legislation 
since  that  time.^  The  people  hare,  of  course,  junch  less  exact 
notions  of  tlie  Constitutaon  than  the  legal  profession  or  the 
courts.  But  while  they  generally  desire  to  see  the  povers  of 
the  government  so  far  expanded  as  to  enable  it  to  meet  the 
exigencies  of  the  moment,  they  are  sofQciently  attached  to  its 
general  doctrines,  they  soffidentlj  prize  the  protection  it  affords 
them  against  tiieir  own  impulses^  to  censure  any  interpretatioa 
which  palpably  departs  from  the  old  lines.  And  their  censure 
is,  of  couree,  still  more  seyere  if  tlie  court  leems  to  bo  acting  at 
the  bidding  of  a  party, 

A  singular  result  of  the  importance  of  oonstitntional  inter- 
pretation in  the  American  government  may  be  here  referred  ta 
It  is  this,  that  tlie  United  States  legtelatare  hat  been  very 
lai^ely  occupied  in  purely  legal  discussions.  Wben  it  is  pro- 
posed to  li^alate  on  a  subject  which  has  been  heretofore  little 
dealt  witlt,  ih«  opponents  of  a  measure  have  two  lines  of  defence. 
They  may,  as  Englishmen  would  in  a  like  case,  argue  liiat  Uie 
measure  is  inexpedient.  But  they  may  also,  whicb  Englishmen 
cannot,  argue  that  it  is  unconstitutional,  i.e.  illegal,  because 
transcending  the  powers  of  Congress.  This  is  a  question  fit  to 
be  raised  in  Congress,  not  only  as  regards  matters  with  which,  as 
being  purely  political,  the  courta  of  law  will  refuse  to  interfere, 
but  as  regards  all  other  matters  also,  because  since  a  decision  on 
the  constitutionality  of  a  statute  can  never  be  obtained  from  the 
judges  by  anticipation,  the  legislature  onght  to  consider  whether 
they  are  acting  within  their  competence.  And  it  is  a  question  ' 
on  which  a  stronger  case  can  often  be  made,  and  made  with  less 
exertion,  tiian  on  the  issue  whether  the  measure  be  substantially 
expedient;  Hence  it  is  asuaUy  put  in  the  fore-front'  of  the 
battle,  and  argued  with  great  vigour  and  acumen  by  leaden  who 
are  probably  more  ingeiuous  as  lawyers  than  they  are  far-sighted 
as  statesmen. 

A  further  consequence  of  this  habit  is  pointed  out  by  one  of 
the  most  thoughtful  among  American  cbnstatntaonal  writers, 
Legal  iseuee  are  apt  to  dwarf  and  obscure  tlie  more  substantially 
important  issaea  of  principle  aiid  policy,  distncting  from  tiiesa 
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latter  the  attentdod  of  the  nation  m  well  as  the  ekill  of  congrea- 
sional  debaters. 

"The  English  legislature, "  sajB  Judge  Hare,  "ia  free  to 
follow  &DJ  course  that  will  promote  the  welfare  of  the  State,  and 
the  inquiry  is  not,  'Has  Parliament  power  to  poos  the  Act)'  but, 
'Is  it  consistent  with  principle,  and  such  as  the  circumstances 
demand  t '  These  are  the  material  points,  and  if  the  public  mind 
is  satisfied  as  to  them  tliere  is  no  further  controversy.  In  the 
United  States,  on  the  other  hand,  the  question  primarily  is  one 
of  power,  uid  in  the  refined  and  subtle  discussion  which  ensues, 
right  is  too  often  lost  sight  of  or  treated  as  if  it  were  aynony- 
mons  with  might.  It  is  taken  for  granted  that  what  the 
Constitution  permits  it  also  approves,  and  that  measures  which 
are  legal  cannot  be  contrary  to  morale. "  ^ 

The  interpretation  of  the  Constitution  has  at  times  become  ao 
momentous  as  to  furnish  a  basis  for  the  formation  of  political 
parties  ;  and  the  existence  of  parties  divided  upon  auch  questions 
has  of  course  stimulated  the  interest  with  which  points  of  legal 
interpretation  have  been  watched  and  canvassed.  Soon  after  the 
formation  of  the  National  government  in  1789  two  parties  grew 
up,  one  advocating  a  strong  central  authority,  the  other  eham- 
pioning  the  Eights  of  the  States.  Of  these  parties  the  former 
naturally  came  to  insist  on  a  liberal,  an  expansive,  perhaps  a  lax 
construction  of  the  words  of  the  Conatitution,  becuise  the  more 
wide  is  the  meaning  placed  upon  its  grant  of  powers,  so  much 
the  wider  are  those  powers  themselves.  The  latter  party,  on  the 
other  hand,  was  acting  in  protection  both  of  the  SU>tes  and  of 
the  individual  citizen  against  the  central  government,  when  it 
limited  by  a  strict  and  narrow  interpretation  of  the  fundamental 
instrument  the  powers  which  that  instrument  conveyed.  The 
diatjnction  which  began  in'  those  early  days  has  never  since 
vanished.  There  has  always  been  a  party  professing  itself  dis- 
posed to  favour  tlie  central  gdVemmen^  and  therefore  a  party  of 
broad  conabruction.  There  has  alwaya  been  a  party  claiming 
that  it  aimed  at  protecting  the  rights  of  the  States,  and  there- 
fore a  party  of  strict  construction.  Some  writers  have  gone  so 
far  as  to  deem  these  different  views  of  interpretation  to  be  the 
foundation  of  all  the  political  parties  that  have  divided  America. 
This  vibTr,  however,  inverts  the  facts.  It  is  not  because  men 
have  ditTered.in  their  reading  of  the  Constitution  that  they  have 

1  Leetura  m  CvnitituHonal  Lau,  p.  135. 
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advocated  or  opposed  an  extension  of  Federal  powers ;  it  is  their 
attitude  on  thia  Eubetantial  issue  that  has  determined  their  atti- 
tude on  the  Terbal  oq&  Moreover,  the  two  great  parties  have 
several  time^  changed  aides  on  the  very  question  of  interpreta- 
tioa  The  purchase  of  Louisiana  and  tlte  Embargo  act«  were 
the  work  of  the  Strict  Constructionists,  while  it  was  the  Loose 
Constructionist  party  which  protested  against  the  latter  measure, 
and  which,  at  the  Hartford  Conventioti  of  1814,  advanced  doc- 
trines of  State  righta  almost  amounting  to  those  Bubsequentlj 
asserted  hj  South  Carolina  in  1832  and  by  the  Secessionists  of 
1861.  Parties  in  America,  as  in  most  coiuttaies,  have  followed 
their  temporary  interest ;  and  if  that  interest  happened  to  differ 
from  some  tntditional  party  doctrine,  they  have  explained  the 
latter  away.  Whenever  there  has  been  a  serious  party  conflict 
it  has  been  in  reality  a  conflict  over  some  living  and  practical 
issue,  and  only  in  form  a  debate  upon  canons  of  legal  interpreta- 
tion. What  is  remarkable,  thongh  natural  enough  in  a  country 
governed  by  a  written  instrument,  is  that  every  controversy  has 
got  involved  with  questions  of  constitutional  construction.  When 
it  was  proposed  to  exort  some  power  of  Congress,  as  for  instAnce 
to  charter  a  national  bank,  to  grant  money  for  internal  improve- 
ments, to  enact  a  protective  tarifT,  the  opponents  of  these 
schemes  could  plausibly  argue,  and  therefore  of  course  did 
argue,  tiiat  they  were  onconstatutionaL  So  any  suggested 
interference  with  slavery  in  States  or  Territories  was  imme 
diately  declared  to  violate  the  Sute  rights  which  the  Constitu- 
tion guaranteed.  Thus  every  serious  question  came  to  be  fought 
as  a  constitutional  question.  But  as  regards  most  questions,  and 
certainly  as  regards  the  great  majority  of  the  party  combatants, 
men  did  not  attack  or  defend  a  proposal  because  they  held  it 
legally  unsound  or  sound  on  thd  true  construction  of  the  Consti- 
tution, but  alleged  it  to  be  constitutionally  wrong  or  right 
because  they  thought  the  welfare  of  the  country,  or  at  least 
their  party  interests,  to  be  involved.  Constitutional  interpreta- 
tion was  a  pretext  ratlier  than  a  cause,  a  matter  of  form  rather 
than  of  substance. 

The  results  were  both  good  and  eviL  They  were  good  in  so 
far  as  tliey  made  both  |»Tties  profess  themselves  defenders  of  the 
Constitution,  sealous  only  that  it  should  be  interpreted  aright ; 
as  they  familiarized  the  people  with  its  provisions,  and  made 
them  vigilant  critics  of  every  legislative  or  executive  act-which 
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could  affect  Ite  working.  They  were  evil  in  diatracting  public 
attention  from  real  problems  to  the  legal  aspect  of  those  problems, 
and  in  cultivating  a  habit  of  casuistry  which  threatened  the  in- 
tegrity of  the  Constitution  itself. 

Since  the  Civil  War  ther&  haa  been  much  less  of  this 
casuistry  because  there  have  been  fewer  occasions  for  it,  tho 
Broad  Construction  view  of  the  Constitution  having  practically 
prevailed — prevailed  so  far  that  the  Supreme  court  now  holds 
that  the  power  of  Congress  to  make  paper  money  legal  tender  is 
incident  to  the  sovereignty  of  the  National  government,  and  that 
a  Democratic  House  of  Bepresenta^ves  passes  a  bill  giving  & 
Federal  commission  vast  powers  over  all  the  railways  which  pass 
tiirough  mora  than  one  Stat«.  There  is  still  a  party  inclined  to 
strict  construction,  but  the  strictness  which  it  upholds  would 
have  been  deeroed  lax  by  the  Broad  Construotionistt  of  thirty 
years  ago.  The  interpretation,  which  has  thus  stretched  the 
Constitution  to  cover  powers  once  undreamt  of,  may  be  deemed  a 
dangerous  resource.  But  it  must  be  remembered  that  even  the 
constitutions  we  call  rigid  must  make  their  choice  between  being 
bent  or  being  broken.  The  Americans  have  more  than  once 
bent  their  Constitution  in  order  that  they  might  not  be  forced  to 
break  it. 
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Tekbx  it  yet  uiotLer  wtj  in  which  the  Coiutitutjon  has  been 
developed.  This  ia  by  laying  down  rules  on  mitten  which  are 
within  its  general  scope,  but  have  not  been  dealt  with  by  iU 
wOTds,  by  die  creation  of  machinery  which  it  has  not  provided 
for  the  attainment  of  objects  it  contemplates,  or,  to  vary  t&e 
metaphor,  by  ploughing  or  planting  ground  which  though 
included  within  the  boundaries,  of  the  Constitution,  -  was  left 
waste  and  untiUed  by  those  who  drew  up  the  original  instru- 
ment 

Although  tlie  Constitution  is  curioiuly  minute  upon  some 
comparatiTely  small  points,  such  as  the  qualifications  of  members 
of  Congress  and  the  official  record  of  their  votes,  it  passes  over 
in  silence  many  bnncbes  of  political  action,  many  details 
essentjal  to  erery  goremment  Some  may  have  been  forgotten, 
but  some  were  purposely  omitted,  because  the  Convention  could 
not  agree  Mpou  them,  or  because  they  would  have  provoked 
opposition  in  the  ntifjing  conventions,  or  because  they  were 
thought  unsuited  to  a  document  which  it  was  desirable  to  draft 
concisely  and  to  preserve  as  f ar  Ss  possible  nualtered.  This  was 
wise  and  indeed  necessary,  but  it  threw  a  great  responsibility 
upon  those  who  had  to  work  the  govMnment  which  ibe  Consti- 
tntion  created  lliey  found  nothing  within  the  four  comers  of 
tiie  instrument  to  guide  them  on  points  whose  gravity  was  per- 
ceived as  soon  as  they  had  to  be  settled  in  practice.  Many  of 
such  points  could  not  be  dealt  with  by  interpretation  or  con- 
Aruction,  however  liberally  extensive  it  might  be,  because  there 
was  nothing  in  the  wtjrds  of  the  Constitution  from  which  such 
construction  could  start,  and  because  they  were  in  some  in- 
itances  nutters  which,  tho^h  important,  could  not  be  based  upon 
prrncij^e,  but  must  be  settled  by  an  arbitrary  determination. 
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Their  settlement,  vhicb  began  vith  the  first  Congreas,  has 
been  effected  in  two  waya,  hj  Gongrestdonal  legislation  uid  by 
usage 

CongresB  was  empowered  by  the  Constitution  to  past  ststuteE 
on  certain  prescribed  topics.  On  many  other  topics  not  specially 
named,  but  within  its  general  powers,  statutes  were  evidently 
needed.  For  instance,  the  whole  subject  of  Federal  taxation, 
direct  and  indirect,  the  establishment  ot  Federal  courts,  inferior 
to  the  Supreme  court,  and  the  assignment  of  particular  kinds 
and  degrees  of  jurisdiction  to  each  claea  of  courts,  the  organisa- 
tion of  the  ciYil,  military,  and  naval  services  of  the  country,  the 
administration  of  Indian  affairs  and  of  the  Territories,  the  rules 
to  be  observed  in  the  elections  of  Presidents  and  senators,  these 
and  many  other  matters  of  high  import  are  r^ulated  by 
iita^utes,  statutes  which  Congress  can  cbiuige  aa  English  statutes 
are  changed  by  Parliament  but  which,  in  their  main  features, 
have  been  but  little  changed  since  their  first  enactment 
Although  such  statutes  cannot  be  called  parts  of  the  Consti^ 
tution  in  the  same  sense  as  the  interpretations  and  construdaons 
judicially  placed  upon  it,  for  these  latter  have  (subject  to  the 
possibility  of  tiieir  reversal)  become  ^vctically  incorporated  with 
its  original  text,  still  they  have  given  to  its  working  a  character 
and  direction  which  must  be  borne  in  mind  in  discussing  it^  and 
which  have,  in  some  instances,  produced  results  opposed  to  the 
ideas  of  its  framera.  To  take  tiie  latest  instance,  Uie  passing  of 
the  Inter-State  Commerce  Act,  which  regulates  all  the  greater 
railways  over  the  whole  United  States,  is  an  assertion  of  Federal 
authority  over  numoxius  and  powerful  corporations  chartered  by 
and  serving  the  variuus  States,  which  gives  a  new  aspect  and 
'  significance  to  the  clause  in  the  Constitution  empowering  Con- 
gress to  regulate  commerce.  Legal  interpretation  held  that 
clause  to  be  sufficiently  wide  to  enable  Congress  to  legislate  on 
inter-State  railways ,  but  when  Congress  actually  exerted  ita 
power  in  enacting  this  statute  a  further  step,  and  a  long  one,  was 
taken  towards  bringing  the  organs  of  transportation  under 
national  controL*  Legislation,  therefore,  though  it  cannot  in 
strictness  enlarge  ttie  frontiers   fixed  hy  the  Constitution,  can 

'  It  need  hudlj  b«  uid  Ilut  the  now  genersl  recognition  that  ths  ConiUtDtlon 
ampcivan  Congnri  to  dul  irith  ttis  lalyKit  doa*  not  Imply  that  •tct]'  datail  of 
the  Act  It  >boTe  oi^ccUon.  Although  primtl  /adt  OangnM,  vhan  compattut  to 
L^ioltte  on  ■  nibject,  ii  In*  to  choow  Iti  meuia,  ttlll  It  Kmaini  open  to  uj  OU 
to  ohallangt  tbs  constlluCioDa.lity  ot  aajr  DatticoUi  piorialoni  in  a  autnt*. 
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give  to  certain  proviocM  lying  irithin  thoso  frontiers  Ear  greater 
impOTtAnce  Uuui  they  formerly  poweseed,  and  by  so  doing,  can 
■abetantiaJlr  change  the  character  of  die  goTcmment  It 
cannot  engender  a  now  power,  but  it  can  turn  an  old  one  in 
a  new  direction,  and  call  a  dormant  one  into  momentous 
actavity. 

Next  aa  to  usage.  Custom,  which  is  a.  law  -  producing 
agency  in  every  department,  is  specially  busy  in  matters  which 
pertain  to  the  practical  conduct  of  government  Understandings 
and  conrentiona  are  in  modem  practice  no  less  ssaential  to  the 
smooth  working  of  the  English  Constitution,  than  are  the  prin- 
ciples enunciated  in  the  Bill  of  Eights.  Now  understandings 
are  merely  long-established  usages,  sanctioned  by  no  statute, 
often  too  vague  to  admit  of  precise  statement,'  yet  in  some 
instances  deemed  so  binding  that  a  breach  of  them  would  damage 
the  character  of  a  statesman  or  a  ministry  just  as  much  as  the 
transgression  of  a  statute.  In  the  United  States  there  are  fewer 
such  understandings  than  in  England,  because  under  a  Constitu- 
tion drawn  out  in  one  fundamental  document  everybody  is  more 
a:pt  to  stand  npon  his  strict  legal  rights,  and  the  spirit  of  institu- 
dons  departa  less  widely  from  their  letter.  Nevertheless  some 
of  those  features  of  American  government  to  which  its  character 
is  chiefly  due,  and  which  recur  most  frequently  in  its  daily  work- 
ing, rest  neither  upon  the  Constitution  nor  upon  any  statute,  but 
upon  usage  alone.     Here  are  some  inst&ncea 

The  presidential  electors  have  by  usage  and  by  usage  only 
lost  the  right  the  Constitution  gave  them  of  exercising  their  dis- 
cretion ia  the  choice  of  a  chief  magiatrata 

The  President  is  not  re-elected  more  than  once,  though  the 
Constitution  places  no  restriction  whatever  on  re-eligibility.* 

The  Senate  now  never  exercises  its  undoubted  power  of  re- 

'  For  lutuica,  it  li  Impoiiibta  to  stito  pncUuj  the  righti  of  tha  Hmue  at 
Loidi  M  to  raJBoting  billj  puud  by  th«  Hosw  ot  Comminu.  It  ia  ■dmittod  that 
tbe  Uppar  Boiua  mnat,  m  a  mittar  of  poUtlul  neecMlty  oi  pnidanca,  in  tha  long 
ran  fiald  to  tlia  Lovar,  hat  auctly  hew  loan  or  nndar  whit  drcamttuiM*  ia  > 
mftttAr  on  which  no  mta  can  he  uld  to  axiaL  A  notion  haa  grown  np  in  aoioe 
qnvtarm  that  the  Hooae  of  Lorda  may  proparlj  reaiat  till  s  gmipnl  alaction,  bat 
muat  than  bow  to  tbs  wUl  of  tha  Totar*.  Bnt  thi*  tdUk,  which  of  coniae  reoaina 
no  oonstCDUoe  ttam  Engliih  law,  cannot  ba  doemad  to  ban  baeoine  aatabllahed 
by  cnatom  M  a  part  of  tha  Couatltution. 

*  Baa  anil.  Chap.  V.  Tha  Ft^nUM  <No.  Inlil.)  aaya  that  tha  Fraaldant  will 
b*  and  oagbt  to  be  ra-alactad  aa  oltan  aa  tha  p«opla  think  hlni  worthy  Ol  thair 
coolldenoB. 

VOL.   I  2  C 
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fusing  to  confirm  the  appoinbnentB  made  b;  the  President  to 
cabinet  offices. 

The  President  is'  permitted  to  remove,  without  .uking  the  con- 
sent of  tJie  Senate  officials  to  whose  appointment  the  consent  ef 
the  Senate  is  necessaiy.  This  was  for  a  time  regulated  bj 
statute,  but  the  statute  having  been  repealed  the  old  usage  ha^ 
revived.     The  Constitution  ie  silent  on  the  point. 

Both  the  House  and  the  Senate  conduct  their  legislation  b^ 
means  of  standing  committees.  This  vital  peculiarity  of  the 
American  system  of  government  has  no  firmer, basis  than  the 
standing  orders  of  each  House,  which  can  be  repealed  at  any 
moment  but  have  been  maintained  for  many  years. 

The  Speaker  of  the  House  is  by  a  similar  practice  entruBied 
with  the  nomination  of  all  tha  House  committees,  an  arrangement 
which  gives  him  an  influence  UDon  legislation  greater  than  the 
President's. 

The  chairmen  of  the  chief  oommitteee  of  both  Honaee,  which 
control  the  gmat  departments  of  State  (e.g.  foreign  afiairs,  navy, 
justice,  finance),  have  practically  become  an  additional  set  of 
ministers  for  those  depsxtments. 

The  custom  of  going  into  caucus,  by  which  the  parties  in  each 
of  the  two  Houses  of  Congress  determine  their  action,  and  the 
obligation  on  individual  members  to  obey  the  decision  of  the 
caucus  meeting  are  mere  habits  or  understandings,  without  legal 
aanctioa  So  is  the  right  of  the  senators  from  a  State  to 
control  the  Federal  patronage  of  that  State,  a  right  shaken  (as 
observed  in  an  earlier  chapter)  by  the  victory  of  Presidsnt  Gar- 
field over  Mr.  Conkling,  but  still  largely  exerted.  So  is  the  usage 
that  appropriation  bills  shall  lie  first  presented  to  the  House. 

The  rule  that  a  member  of  Congress  must  be  chosen  from  the 
district,  aa  well  as  from  the  State,  in  which  he  resides,  rests  on 
no  Federal  enactment ;  indeed,  neither  Congress  nor  any  Sl«te 
legialaturo  would  be  entitled  thus  to  narrow  the  liberty  of  choice 
which  the  words  of  the  Constitution  imply,  though  some  State 
legislatures  have  affected  so  to  do. 

Jackson  introduced,  and  succeeding  Presidents  oontmued  the 
practice  of  dismissing  Federal  officials  belonging  to  the  opposite 
party,  and  appointing  none  but  adherents  of  their  own  [urty  to 
the  vacant  places.  This  is  the  so^alled  Spoils  System,  which, 
having  been  applied  also  to  State  and  municipal  offices,  has  been 
made  the  corner-stone  of  "  practical  politics  "  in  America.     The 
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CoDBtitation  is  Dowiae  anawmble  for  it^  hnd  legialftUui  only 
partially. 

Neither  in  English  lair  nor  in  American  ia  tbere  anything 
regarding  the  re-eligibility  of  a  member  <d  the  popular  chunber ; 
nor  can  it  be  said  that  usage  haa  established  in  either  country 
any  broad  general  rule  on  the  subject.  But  whereas  the  English 
tendency  has  been  to  re-elect  a  member  unless  there  ia  some 
poaitiTe  reason  for  getting  rid  of  him,  in  many  parte  of  America 
men  are  diaposed  the  other  way,  and  refuse  to  re-elect  him  just 
because  he  has  had  hie  turn  already.  Any  one  can  understand 
what  a  difiiraenee  this  makes  in  the  character  of  the  chamber. 

We  see,  then,  that  several  aalient  features  of  the  present 
American  government^  auch  as  the  popular  election  of  the  Fieai- 
dent,  the  influence  of  aenatora  and  congreeamen  over  patronage, 
the  immense  power  of  the  Speaker,  the  Spoils  syatetn,  are  due  to 
usages  which  have  aprung  up  round  the  Conatitution  and  pro- 
foundly affected  its  working,  but  which  are  not  part«  of  the  Con- 
atitution, nor  neceeaarily  attributable  to  anyspeciflcprovisioii  which 
it  contains.  The  moat  remarkable  instance  of  all,  the  choice  <A 
presidential  candidates  by  the  great  partiea  assembled  in  their 
national  conventions,,  will  be  fully  considered  in  a  later  chapter. 

One  of  the  changes  which  the  last  seventy  years  have  brought 
about  is  so  remarkable  as  to  deserve  special  mention.  The  Con- 
stitation  contains  no  provisions  regarding  the  electoral  franchise 
in  congressional  elections  save  the  three  following : — 

That  the  franchise  shall  in  every.  State  be  the  same  as  that 
by  which  the  members  of  the  "moat  numerous  branch  of  the 
State  legislature  "  are  choeen  (Art.  i  g  2). 

That  when  any  male  dtiiens  over  twenty-ono  yean  of  age 
are  excluded  by  any  State  from  the  franchise  (except  for  crime) 
the  basis  of  representation  in  Congress  of  that  State  shaU  be  pro- 
portionately reduced  (Am.  adv.,  1868)^ 

That  "  the  right  of  dtisens  of  the  United  States  to  vote  shall 
not  be  denied  or  abridged  on  account  of  race,  colour,  cr  previona 
condition  of  aervitude  "  (Am.  xr.,-1870). 

Subject  to  these  conditions  every  State  may  regulate  the 
electoral  franchise  as  it  pleases. 

In  the  first  days  of  the  Conatitution  the  snfErage  was  in  nearly 
all  States  limited  by  various  conditions  (e.g.  property  qualification, 
length  of  residence,  etc)  which  excluded,  or  might  have  excluded, 
though  in  some  States  the  proportion  of  very  poor  people  was 


D.qit.zeaOvGoOt^lc 


SM  THE  NATIONAL  eOVESNHEHT  rxtir  I 

small,  a  comideiable  number  of  the  free  inhabit&nta.  At  present 
the  Bufirage  is  in  every  State  practically  universaL  It  bad  he- 
oome  BO  in  t^e  Free  States  *  even  before  the  war.  Here  is  an 
advance  towards  pure  democracy  effected  without  the  action  of 
the  national  legialature,  but  solely  by  the  legislatioii  of  the  several 
States,  a  legislation  which,  as  it  may  be  changed  at  any  moment 
is,  so  far  as  the  national  government  is  concerned,  mere  custom. 
And  of  this  great  step,  modifying  profoundly  the  colonr  and 
character  of  ^e  government,  tiiere  is  no  trace  in  the  words  td 
the  Constitution  other  than  the  provi^ons  of  the  fourteenth 
and  fifteenth  amendmenta  introduced  for  the  benefit  of  the 
liberated  negroes. 

It  is  natural,'it  is  indeed  inevitable,  that  there  should  be  in 
every  countay  such  a  parasitic  growth  of  usages  and  understand- 
ings round  the  solid  legal  framework  of  government  ^t  must 
not  the  result  of  such  a  growth  be  different  where  a  rigid  coo- 
sitution  exists  from  what  it  is  in  countries  where,  as  in  England, 
the  constitution  is  flexible  I  In  England  usages  of  the  Idnd  de- 
scribed become  inwoven  with  the  law  of  the  country  as  settled 
by  statutes  and  decisions,  and  modify  that  law.  Cases  come 
before  a  court  in  which  a  usage  is  recognised  and  thereby  obtains 
a  sort  of  legal  sanction.  Statutes  are  passed  in  which  an  exist- 
ing usage  is  taken  for  granted,  and  which  therefore  harmonise 
with  it.  Thus  the  always  changing  Constitution  becomes  inter- 
penetrated by  custom.  Custom  is  in  fact  the  first  stage  through 
which  a  rule  passes  before  it  is  embodied  in  binding  law.  But 
in  America,  where  the  fundamental  law  cannot  readily  be,  and  is 
in  fact  very  rarely  altered,  may  we  not  expect  a  conflict,  or  at 

'  least  a  want  of  harmony,  between  law  and  custom,  due  to  the 
constant  growth  of  the  one  and  the  immutability  of  the 
otlkert 

Is  examining  this  point  one  must  distinguish  between  subjects 
on  which  the  Constitution  is  silent  and  subjects  on  which  it 
speaks.  As  regards  the  former  there  is  little  difficulty.  Usage 
and  legislation  may  expand  the  Constitution  in  what  way  they 
please,  subject  only  to  ^e  control  of  public  opinioa  The  courts 
of  law  will  not  interfere,  because  no  provision  of  the  Constitution 

.  is  violated ;  and  even  where  it  may  be  thought  that  an  act  of 
Congress  or  of  the  executive  is  opposed  to  the  spirit  of  the  Con- 
stitution, still  if  it  foils  within  the  range  of  the  discretion  which 
'  &■*•  that  In  inany  of  theni  penoua  of  i^lonr  wen  pliced  it  ■  dIudfuiUge, 
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these  auth<Hiti«a  have  receired,  it  \riU  not  be  queationed  bj  the 

I^  cm  the  other  hand,  eitber  congressioual  legiiktioQ  or  usage 
begins  to  trench  on  ground  which  the  Constitution  expressly 
eovers,  the  question  at  once  arises  whether  such  legislation  is 
valid,  or  whether  an  set  done  in  conformity  with  bu^  usage  is 
l^aL  Qaestions  oi  this  kind  do  not  always  come  before  the 
oourta,  and  if  they  do  aot,  the  presumption  is  in  favour  of  what- 
ever act  has  been  done  by  Congress  or  by  any  legally  constituted 
authority.  When,  however,  such  a  question  is  susceptible  of 
judicial  determination  and  is  actually  brought  before  a  tribunal, 
the  tribunal  ie  disposed  rather  to  support  than  to  treat  as  null 
the  act  done.  Applying  that  expansive  interpretation  which  has 
prevailed  since  tbe  war  as  it  prevailed  in  the  days  of  Chief- 
Justice  Marshall,  the  Supreme  court  is  apt  to  find  grounds  fOT 
moving  in  the  direction  which  it  perceives  public  opinion  to  have 
taken,  and  for  putting  on  the  wtnds  of  the  Constitution  a  sense 
which  legalises  what  Congress  has  enacted  or  custom  approved. 
When  tUs  takes  place  things  proceed  smoothly.  The  chatlge 
which  circumstances  caU  for  is  made  gentiy,  and  is  controlled, 
perhaps  modiited,  in  its  operation. 

But  sometimes  the  courts  feel  bound  to  declare  some  statute, 
or  executive  act  done  in  pursuance  of  usage,  contrary  to  the 
Constitution.  What  happens  t  In  theory  the  judicial  deter- 
mination is  conclusive,  and  ought  to  check  any  fiuther  progress 
in  tlie  path  which  has  been  pronounced  unconstitutional  But 
whether  this  result  follows  will  in  practice  depend  on  the  circum- 
stances of  tlie  moment.  If  the  case  is  not  ui^ent^  if  there  is  no 
strong  popular  impulse  behind  Congress  or  the  President^  no 
paramount  need  for  the  usage  which  had  sprung  up  and  is  now 
disapproved,  the  decision  of  the  courts  will  be  acquiesced  in  ;  and 
whatever  tendency  towards  change  exists  will  seek*  some  other 
channel  where  no  constitutional  obstacle  bars  its  course.  But  if 
the  needs  of  the  time  be  prsssing  courts  and  Constitution  may 
have  to  give  way.  Saltu  reipubltaie  let  tuprtma.  Above  that 
supreme  written  law  stands  the  safety  of  the  commonwealth, 
which  win  be  secured,  if  poesible  in  conformity  with  the  Con- 
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sdlutioQ ;  but  if  t^al  be  not  possible,  then  bj  evuliug  or  even 
hj  oremding  the  Consdtation.*  This  is  vhnt  hftppened  io  the 
Civil  War,  vben  men  naid  that  thef  would  break  the  Con- 
stitution in  order  to  preserve  it. 

Attempts  to  disobey  the  Constitution  have  been  mre,  because 
the  fear  of  clashing '  with  it  has  arrested  many  mischieTOlU 
proposals  in  their  earlier  stages,  while  thq  influence  of  public 
opinion  has  aTerted  possible  collisions  by  leading  the  coui-ts  to 
lend  their  ultimate  sanction  to  measiires  or  usages  which,  had 
ibay  come  under  review  at  their  first  appearance,  might  have 
been  pronounced  unconstitutional*  That  colliaioas  have  been 
Tare  is  good  evidence  of  the  political  wisdom  of  American  states- 
men and  lawyers.  But  politicians  in  other  countries  will  err  if 
they  suppose  that  the  existence  of  a  rigid  or  supreme  con- 
stitution is  enough  to  avert  collisions,  or  to  secnu'e  the  victory  of 
the  fundamental  instrument.'  A  rigid  constitution  resembles, 
not  some  cliff  of  Norwegian  gneiss  which  bears  for  centuries  un- 
changed the  lash  of  Atlantic  billows,  but  rather  a  sea-wall,  such 
as  guards  the  seaside  promenade  of  an  English  town,  whose  smooth 
surface  resists  the  ordinary  waves  and  currents  of  the  Channel 
but  may  be  breached  or  washed  away  by  some  tremendous 
tempest  The  American  Constitution  has  stood  unbroken, 
because  America  has  never  seen,  as  some  European  countries 
have  seen,  angry  multitudes  or  military  tyrants  bent  on  destroy- 
ing the  institutions  which  barred  the  course  of  their  passions  or 
'  '  In  k  remulutiU  t«tt«T  written  to  Hr.  Hodgu  [4th  Apri]  IBBl),  Fruident. 
Uaeoln  mid  :  "  Ttj  otth  to  pnnm  ths  Coiutltutloa  ImpoEed  on  mc  ths  dntf  at 
fOMtrring  bj  tmrj  indiipcnubla  muo*  tiM  garerniuent,  that  nation,  of  irhich 
tbs  Conititulion  WM  tha  organic  lair.  Wu  It  pouibla  to  loia  tba  nation  uid  jet 
pnservs  tha  Conslitntion  !  Bj  ganenl  Uw  life  and  limb  mvM  be  protected,  yet 
often  a  limb  mnat  be  amputated  t»  aan  a  llTe,  but  a  life  ia  naver  wiaelj  given  to 
MTe  a  Umb.  I  felt  that  meant*),  otherwiM  nnconatltation*],  might  become  Uv- 
fnl  bf  becoming  icdiipcDuble  to  the  preaervitlon  of  the  Conatitation  tbrongh 
the  preaairatioD  of  the  nation.  Bight  or  wrong  I  aaramed  thla  gronnd,  and  now 
anw  it  I  could  not  ted  that  to  the  bert  of  my  abilitj  I  had  aven  tried  to 
preaem  the  Conititation,  ](  to  aave  alaTcry,  or  anj  minor  matter,  I  ihould 
permit  the  wreck  of  goTemmeut,  country,  and  Conititutjon  altogether." 

*  Sach  a>  the  upenditnr*  of  nat  aoma  on  "  internal  Improirementa  "  and  the 
aaaumptioti  of  wide  powore  orer  EnlamaJ  comiannlcatlona. 

■  Judge  Coolaj  aptly  obeerre*  :  "  It  tha  great  men  of  17S7  had  bean  living  a 
llttl*  later  they  might  hate  aeen  In  the  eiperianca  of  France  that  the  moat  cara- 
fdly  prepared  and  popular  Written  eonatltntian  la  not  more  aacure  than  any 
other  igalnit  nidden,  Tiotadt,  and  dattnictlTa  ebahgaa,  and  may,  Indeed,  be.more 
•aally  OTertnned  by  the  aaaanlta  of  tkcUon  than  it  poarihly  could  ba  It  Iti 
prludplaa,  baring  their  root*  deep  In  the  nature  of  the  people,  wtia  only 
etprewed  In  tuiwiitten  naigee."— Addreaa  to  tha  Sonth  CaroXn*  Bar  Aaeociatloa. 
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ambition.  And  it  hu  also  Btood  because  it  has  submitted  to 
a  process  of  const&nl^  though  sometimea  scarcely  perceptibly 
change  which  has  adapted  it  to  the  conditiona  of  a  new  age. 

Tbs  solemn  det«rmiDation  of  a  people  enseting  s  fundamental 
law  bj  which  they  and  their  descendants  shall  be  governed  oumot 
prevent  that  law,  however  great  tlie  reverence  iiMj  continue  to 
profess  for  it,  from  being  worn  away  in  one  part,  enlarged  in 
another,  modified  in  a  thud,  b^  the  ceaseless  action  of  influences 
placing  upon  the  individuals  who  compose  the  people.  Thus 
the  American  Constitution  has  necessarilf  changed  as  the  nation 
has  changed,  has  changed  in  the  spirit  with  which  men  regard 
it,  and  therefore  in  ita  own  spirit.  To  use  the  words  of  the 
eminent  constitational  lawyer  whom  I  have  more  than  once 
quoted:  "We  may  think,"  says  Judge  Cooley,  "that  we  have 
Uie  Constitution  all  before  us ;  but  for  [nuctical  purposes  the 
Constitution  is  that  which  the  government,  in  ita  several  depart- 
ments, and  tiie  people  in  the  performance  of  their  duties  aa 
citisens,  recc^nise  and  respect  as  such ;  and  nothing  else  is.  .  , 
Cervant^  says  :  Every  one  is  the  son  of  his  own  worts.  This  is 
more  emphaticatly  b-ue  of  an  instrument  of  government  than  it 
can  possibly  be  of  a  natural  person.  What  it  tabes  to  itself 
though  at  first  unwarrantable,  helps  to  make  it  over  into  a  new 
instrument  of  government-  and  it  roprosenta  at  last  the  acts  done 
under  it" 
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THE  BISULIS  or  CONSTITUTIONAL  DKVZLOPUBNT 

Wl  hftve  uen  that  the  American  Constitution  haa  changed,  ia 
changing,  and  hj  the  law  of  ita  ozi8tenc«  most  continue  to 
change,  in  ita  mbstonce  and  practical  working  even  when  ita 
words  remain  the  same.  "  Time  and  habi^"  nid  Wasidngton, 
"  itn  at  least  >s  neceaaar;  to  fix  the  trae  character  of  goTarn- 
menta  as  of  other  hiimaD  inatitutionB : " '  and  while  habit  fixes 
Bome  tliinge,  time  remoulds  others. 

It  remaine  to  ask  what  has  been  the  general  result  of  the 
changes  it  has  suffered,  and  what  light  an  examination  of  its 
histoiT','  in  lliis  respect^  throws  upon  the  probable  future  of  the 
instrument  and  on  the  worth  of  Bigid  or  Supreme  oonatitutions 


The  Conatitulion  was  arowedly  created  as  an  instrument  of 
checks  and  balances.  Eaofa  branch  of  the  National  government 
was  to  restfain  the  others,  apd  TYiaintain  the  equipoise  of  the 
whola  The  legislature  was  to  balance  tjie  executiTe,  and  the 
judiciarj  both.  The  two  houses  of  the  legislature  were  to 
balance  one  another.  The  National  government  taking  all  ita 
'  branches  together,  was  balanced  against  the  State  govemmenta 
As  this  equilibrium  was  placed  under  the  protection  of  a 
document,  unchangeable  save  by  the  people  themselves,  no  one 
of  the  branchea  of  the  National  government  has  been  able  to 
absorb  or  override  the  others,  as  the  House  of  Commons  and  the 
Cabinet  itaelf  a  child  of  the  House  of  Commons,  have  in  England 
overridden  and  aubjected  the  Crown  and  the  House  of  iJords. 
Each  branch  maintainB  ita  independence,  and  can.  within  certwn 
limits,  defj  the  others. 

But  ^ere  is  among  political  bodies  and  offices  (i.«.  iiie  persous 
who  from  time  to  time  fill  the  same  office)  of  necesaitj  a  constant 
>  FtrawBll  Adilna,  17th  Stptamber  ITSS, 
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■trife,  a  itrugglB  for  eziBtence  similar  to  that  which  Mr.  Dartrin 
has  ahown  to  eziat  among  pUaU  and  animal  a ;  ajid  as  in  the  caw 
of  plants  and  animali  so  aUo  in  the  political  iphere  this  struggle 
stimulates  each  body  or  office  to  exert  its  atmost  force  for  its 
Qwa  preaerration,.  and  to  develop  its  aptitudes  in  any  directioa 
irherein  development  is  possible.  £ach  branch  of  t^e  American 
goTonunent  has  sbriven  to  eztond  its  range  and  its  powers ;  each 
has  advanced  in  certain  directions,  bat  in  otliers  has  been 
restrained  by  the  equal  or  stronger  [o'essure  of  other  branches,  I 
shall  attempt  to  stato  the  chief  differences  perceptible  between 
the  ideas  which  men  entertained '  regarding  the  various  bodies 
and  offices  of  the  government  when  they  first  entered  life,  and 
the  aspect  they  now  wear  to  the  nation. 

The  President  has  developed  a  capacity  for  becoming  in  . 
moments  of  national  peril,  something  like  a  Boman  dict&tor.  He 
is  in  quiet  times  no  stronger  tban  he  was  at  first,  possibly 
weaker.  Congress  has  in  some  respects  encroached  on  him,  yet 
his  office  has  shown  that  it  may,  in  the  hands  of  a  bnisted  leader 
and  at  the  call  of  a  sudden  necessity,  rise  to  a  tremendoos 
beight. 

The  ministers  of  the  President  have  not  become  more  im- 
portant either  singly  or  collectively  as  a  cabinet  Cut  off  from 
tlie  legislature  on  one  side,  and  from  the  people  on  the  other, 
they  have  been  a  mere  appendage  to  the  President 

The  Senate  has  come  to  press  heavily  on  the  ezecuUve,  and 
at  tlie  same  time  bos  developed  legislative  functions  which, 
though  contemplated  in  the  Constitution,  were  comparatively 
rudimentsry  in  the  older  days.  It  has,  in  the  judgment  of 
American  publicists,  grown  relatively  stronger  than  it  then  was. 

The  Vice-President  of  the  United  States  has  become  even 
more  insignificant  than  the  Constitution  seemed  to  make  him. 

On  the  other  hand,  the  Speaker  of  the  House  of  Bepre 
sentatives,  whom  the  Constitution  mentions  only  once,  and  os 
whom  it  bestows  no  powers,  has  now  secured  one  of  the  leading 
parts  in  the  piece,  and  can  sfiect  the  course  of  legislation  more 
than  any  other  single  person. 

An  oligarchy  of  chairmen  of  the  leading  eommittoes  has 
vprnng  up  in  the  House  of  Representatives  as  a  consequence  of 

*  tt  In  from  tlwH  Idau  tliat  go*  moat  itut  In  attMDpbng  raeb  t  soaipirlKiD, 
bacHiH  to  sndUToiu'  to  d*t«nnliis  wlikt  tlia  pomn  of  Mcb  body  ud  ptncn 
■hUjt  win  woald  InrolT*  I  loug  ud  dUBcnlt  laqnlrj. 
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tba  increuimg  demands  on  its  time  and  of  the  working  of  the 
committee  syHtem. 

The  Judicituy  was  deemed  to  be  making  large  stride^  during 
the  first  fortf  jears,  became  it  est&bliafaed  its  claim  to  -powen 
which,  though  doubtless  really  granted,  bad  been  but .  faintly 
apfn^hended  in  1789.  After  1830  the  derelopment  of  those 
powers  adTanced  more  slowly.  But  the  position  which  the 
Sajo'eme  court  has  token  in  the  scheme  of  government^  if  it  be 
not  greater  than  the  framers  of  the  Constitution  would  hare 
wished,  is  yet  greater  than  they  foresaw. 

Although  some  of  these  changes  are  considerable,  they  are  far 
smaller  than  those  which  England  has  seen  pass  over  her  Govern- 
ment since  1789.  So  far,  therefore,  the  rigid  Constitution  has 
maintained  a  sort  of  equilibrium  between  the  various  powers, 
whereas  that  which  was  then  supposed  to  exist  in  England 
between  the  king  the  peers,  the  House  of  Commons,  and  the 
people  (ia  the  electors)  has  vanished  irrecoverably. 

In  ttte  otlier  s1a^gg;le  that  has  gone  on  in  America,  that  be- 
tween the  National  government  and  the  States,  the  resulU  have 
been  stiU  more  considerable,  though  tlie  process  of  change  has 
sometimes  been  interrupted. '  During  tJie  first  few  decades  after 
1789  the  States,  in  spite  of  a  steady  and  often  angry  resistance, 
sometimes  backed  by  threats  of  secession,  found  themselves  more 
and  more  entangled  in  the  network  of  Federal  powers  which 
sometimes  Congress,  sometimes  the  President,  sometimes  the 
Judiciary,  as  the  expounder  of  the  Constitution,  flung  over  them. 
Provisions  of  the  Constitution  whose  bearing  had  been  inade- 
quately realized  in  the  first  instance  were  put  in  force  a^dnst  a 
State,  and  when  once  put  in  force  became  precedents  for  the 
futura  It  is  instmotive  to  olnerve  that  this  was  done  by  both 
of  the  great  national  parties,  by  those  who  defended  State  righte 
and  preached  State  sovereignty  as  well  as  by  the  advocates  of  a 
strong  central  government.  For  the  former,  when  they  saw  the 
opportunity  of  effecting  by  means  fd  ibe  central  legislative  or 
execntive  power  an  object  of  immediate  party  importance,  did  not 
hesitate  to  put  in  force  that  central  power,  forgetful  or  heedless 
of  tba  example  they  were  setting. 

It  is  for  this  reason  that  the  process  by  which  the  National 
government  has  grown  may  be  called  a  natural  one.  A  political 
force  has,  like .  a  heated  gas,  a  natural  tendency  to  expansion,  a 
tendency  which  works  even  apart  from  the  knowledge  and  intan- 
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Uona  of  those  through  irhom  it  works.  In  the  process  of  expui- 
don  indi  a'force  maj  meet,  and  nia3r  be  checked  or  diiTen  back 
by,  ft  stronger  force.  The  expanaire  force  of  ihe  National 
govemipeDt  prored  ultimately  stranger  titan  the  force  of  the 
States,  BO  the  centralizing  tendency  prerailed.  And  it  preraQed 
not  BO  much  by  the  oonacious  purpose  of  the  party  disposed  to 
faTour  it^  as  through  the  inherent  elements  of  strength  vliich  it 
possessed,  and  the  favouring  conditions  amid  which  it  acted, 
elements  and  conditions  largely  irreepectiTe  of  either  political 
party,  and  operative  under  the  supremacy  of  the  one  as  well  as 
of  the  other.  Now  and  then  the  centralizing  process  was  checked. 
Qeorgia  defied  the  Supreme  court  in  1830-33,  and  was  not  made 
to  bend  because  the  ezecutiTe  sided  with  her.  South  Carolina 
defied  Congress  and  the  President  in  1832,  and  the  issue  was 
settled  by  a  compromise.  Acute  foreign  observers  then  and  often 
during  the  period  that  followed  predicted  the  dissolution  of  the 
Onion.  For  some  years  before  the  outbreak  of  ihe  Civil  War 
the  tie  of  obedience  to  the  National  government- was  palpably 
loosened  over  a  large  part  of  the  oounfry.  But  during  and  after 
the  war  the  former  tendency  resumed  its  action,  swifter  and  more 
potent  than  before. 

A  critic  may  object  to  the  view  here  presented  by  remarking 
that  the  Btmggle  between  the  National  government  and  the  States 
has  nott  as  in  the  case  of  the  atraggles  between  different  bianohes 
of  the  National  government,  proceeded,  merely  by  the  natural 
development  of  the  Constitution,  but  has  been  accelerated  by 
specific  changes  in  the  Constitution^  vis.  those  made  by  the  Uiree 
last  amendments. 

This  is  true.  Bat  the  dominance  of  the  centralizing  tendeacies 
ia  not  wholly  or  even  mainly  due  to  those  amendmente.  It  had 
begun  before  them.  It  would  have  eome  about,  though  less 
completely,  without  them.  It  has  been  due  not  only  bo  these 
aftiendments  but  also — 

To  the  extensive  inter^tation  by  the  jndiciaTy  of  the  powen 
which  the  Constitution  vests  in  the  National  govemmeob 

To  the  passing  by  Congress  of  statutes  on  topics  not  exclus- 
ively reserved  to  the  States,  statutes  which  have  sensibly 
narrowed  the  field  of  St&to  action. 

To  exertiooB  of  .executive  power  which,  having  been  apiRvved 
by  the  pec^le,  and  not  coQdemned  by  the  courts,  have 
passed  into  procedents. 
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Thaie  have  been  the  laodea  in  which  the  centralizing  tendency 
ku  shown  itaeU  and  preTuled.  Wlut  hare  been  the  underlying 
canaeat 

They  belong  to  history-  They  are  partly  economical,  partly 
monL  Steam, and  electricity  have  knit  the  rarioua  parts  of  the 
coontry  closely  together,  have  made  each  State  and  group  of 
Statu  more  dependent  on  iti  neighbours,  have  added  to  the 
matt«rB  in  which  tiie  whole  coontry  benefits  by  joint  action  and 
uniform  legislation.  The  power  of  the  National  government  to 
stimolate  or  depress  commerce  and  indusbiss  by  tarifT  legislation 
has  given  it  a  wide  control  over  the  material  prosperity  of  part 
of  Ibe  ITnion,  till  "  the  people,  and  especially  the  trading  and 
manufacturing  classes,  came  to  look  more  and  more  to  the 
national  capital  for  what  enlists  their  interest^  and  less  and  less 
to  the  capital  of  their  own  Stata  ...  It  is  the  nation  and  not 
tlie  State  tliat  is  present  to  the  imagination  of  tlie  dtitena  as 
sovereign,  even  in  the  States  of  Jefferson  and  Calhoun,  ,  .  .  The 
Constitution  as  it  is,  and  the  Union  as  it  was,  can  no  longer  be 
the  party  watchii'Drd.  There  is  a  new  Union,  with  new  grand 
features,  but  with  new  engrafted  evils."  ^  There  has  grown  up  a 
pride  in  the  national  flag,  and  in  the  nataoual  government  as  re- 
presenting national  unity.  In  the  North  there  is  gratitude  to  that 
government  as  the  power  that  saved  the  Union  in  tlie  Civil  War; 
in  the  South  a  sense  of  the  eti-ength  which  Congress  and  die 
President  then  exerted ;  in  both  a  recollection  of  the  immense 
scope  which  the  war  powers  took  and  might  take  again.  All 
over  the  country  there  is  a  great  army  of  Federal  office-holders 
who  look  to  Washington  as  th(>  centre  of  their  hopdc  and  foan. 
As  the  modes  in  and  by  which  these  and  other  similar  causes  can 
^vork  are  evidently  not  exhausted,  it  i^  clear  that  the  devel<^ 
ment  of  the  Constitution  as  between  the  nation  and  the  Stateo 
has  not  yet  stopped,  and  present  appearances  suggest  that  the 
centralizing  tendency  wilt  continue  to  prevail 

How  does  the  inquiry  we  have  been  conducting  affect  the 
judgment  to  be  passed  upon  the  worth  of  rigid  conhtitudons,  Le. 
of  writtMi  instruments  of  government  emanating  from  an  authority 
inparior  to  that  of  the  ordinary  l^;islatare  1  The  question  is  a 
grave  one  for  European  countries,  which  seem  to  be  passini;  from 
the  older  or  flexible  to  the  newer  or  ngid  type  of  constitntiona. 

A  European  reader  who  has  followed  Uie  facta  stat«l  in  the 

■  CmI«7.  Siday  of  ificitg  ih. 
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J  clmpten  nwj  b«  inolinad  to  dinniu  the  queation 
rilj.  "£igid  Constitutions,"  he  will  saj,  "nre  on  ^our 
own  showing  %  delusion  and  r  sham.  The  American  Constitu- 
tion has  been  changed,  is  being  changed,  wiU  continae  to  be' 
changed,  by  interpretation  and  usage.  It  is  not  what  it  was  eren 
thirty  years  ago ;  who  can  tell  what  it  will  be  thirty  years  hence  t 
If  its  transformations  are  leu  swift  than  those  of  the  English 
Constitution,  this  it  enly  because  England  has  not  even  yet  so 
completely  democratiied  herself  as  America  had  done  half  a  cen- 
tury ago,  and  therefore  there  has  been  nunre  room  for  change  in 
England.  If  the  existence  of  the  fundamental  Constitatiou  did 
not  prerent  violent  stretches  of  executive  power  during  the  war, 
and  of  legislative  power  after  as  well  as  during  the  war,  will  not 
its  paper  guarantees  be  toodden  under  foot  more  recldesaly  the 
next  time  a  crisis  arrives  T  It  was  intended  to  protect  not  only 
the  Statea  gainst  the  cental  government,  not  only  each  branch 
of  the  govenunent  against  the  otlier  branches,  but  the  people 
against  themselves,  that  is  to  say,  tlie  people  as  a  whole  against 
the  impnlaea  of  a  transient  majority.  What  becomes  of  tliis  pro- 
tection when  yoa  admit  that  even  the  Supreme  court  is  influenced 
by  pnblie  opinion,  which  is  only  another  name  for  Uie  reigning 
sentiment  of  the  moment  T  If  every  one  of  the,  ebecks  and  safe- 
guards contained  in  the  document  may  be  ovarset,  if  all  taken 
together  may  be  overset^  where  are  the  boasted  guarantees  of  the 
fundamental  law  1  Evidently  it  stands  only  becaose  it  is  not  at 
present  assailed.  It  is  like  the  walls  of  Jericho,  tall  and  stately, 
but  ready  to  fall  at  the  blast  of  the  trumpet  It  is  worse  than  a 
ddnsion :  it  is  a  snare ;  for  it  lulls  the  nation  into  a  fancied 
seonrity,  seeming  to  promise  a  stability  for  the  institutions  of 
gOTemment,  and  a  reapect  for  the  rights  of  the  individual,  which 
are  in  fact  baseless.  A  flexible  constitution  like  that  of  England 
ii  really  safer,  because  it  practisee  no  similar  deceit,  but  by  warn- 
ing good  citiseas  tJiat  the  welfare  of  the  oommonwealtli  depends 
always  on  themselves  and  themselves  only,  stimnlatea  them  to 
eonstant  effcvts  for  tlie  maintenance  of  th^  own  rights  and  the 
deepest  intsreets  of  society. " 

This  statement  of  the  case  errs  as  much  in  one  direction  by 
undervaltking,  as  eonunon  opinion  errs  by  overvaluing  the  stabil- 
ity of  rigid  constitutionB.  They  do  not  perform  all  that  the 
solemnity  of  their  wording  promises.     But  they  are  not  therefore 
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To  expect  aaj  tana  of  wordi^  bowever  weightily  eonceired, 
with  whatever  sancUoni  enacted,  perm&nently  to  reatrain  tlic 
paauona  and  interests  of  men  iato  expect  the  impoBsibla  Beyond 
a  certain  point,  you  cannot  protect  the  people  ag&imt  themselves 
any  more  than  you  can,  to  lue  a  familiar  American  expreasitm, 
lift  yourself  from  the  ground  by  your  own  boot«b»{i&  Iaw^ 
sanctioned  by  the  overwhelming  phydctJ  power  of  a  despot,  laws 
sanctioned  by  superaatoral  terrors  whoae  reality  no  one  doubted, 
fiave  failed  to  restrain  tbose  passions  in  ages  of  slavery  and 
superstition.  The  world  is  not  so  much  advanced  that  in  this  age 
laws;  even  the  best  and  most  venerable  laws,  will  of  themselves 
command  obedience.  Gonstitutdons  which  in  quiet  times  change 
gradually,  peacefully,  ^Jmost  impefceptibly,  must  in  times  of  re- 
volution be  changed  more  boldly,  some  provisions  being  sacrificed 
for  the  sake  of  the  rest,  as  mariners  throw  overboard  part  of  the 
cargo  in  a  storm  in  order  to  save  the  other  part  with  the  ship 
herself.  To  cling  to  the  letter  of  a  Constitution  when  the  welfare 
of  the  country  for  whose  sake  the  Constitution  exists  is  at  stake^ 
would  be  to  seek  to  preserve  life  at  the  cost  of  all  that  makes  life 
worth  bATUig^^ropter  vitam  vivendi  perdere  eataat. 

Nevertheless  the  rigid  Constitution  of  the  United  States  has 
rendered,  and  renders  now,  inestimable  services.  It  opposes 
obstacles  to  rash  and  hasty  change.  It  secures  time  for  delibera- 
tion. It  forces  the  people  to  tlunk  seriously  before  they  alter  it 
or  pardon  a  transgression  of  it  It  makes  legislatures  and 
statesmen  slow  to  overpass  their  legal  powers,  slow  even  to  {wo- 
posfr  measures  which  tJie  ConstitutiDn  seems  to  disapprove.  It 
ten^  to  render  the  inevitable  process  of  modification  ^adual  and 
tentative,  the  result  of  admitted  and  growing  necessities  rather 
than  of  restless  impatience.  It  altogether  prevents  some  changes 
which  a  temporary  majority  may  clamour  for,  but  which  will 
have  ceased  to  be  demanded  before  the  barriers  interposed  by  the 
Constitution  have  been  overcome.' 

It  does  still  more  than  this.  It  forms  the  mind  and  temper  of 
the  people.  It  trains  them  to  habits  of  legality.  It  strengthens 
their  conservative  instincts,  their  sense  of  the  value  of  stability 
and  permanence  in  political  arrangements.*     It  makes  them  feel 

'  Ttt  unM  of  thcJ*  MirlcM  indacei  Mnia  tliDDfhtha  AauHcuii  to  ballsTB  tliM 
It  mtgbt  b*  prudnit  tor  KngUad  to  plica  Mins  ftiiiil>Ri«nta]  conitltntioiuil  nja 
ont  ot  th<  nach  of  ths  ordinu-y  mctboib  of  pu-lUncntu?  g1i»ii(*.  Sca  note  to 
tbii  ehaptar  tt  tba  aod  of  tliis  volume. 

■  An  llliutimtiaB  (^  wlitt  I  mma  b  tlToidad  by  ths  Uatory  of  Uw'Bonaa 
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that  to  comprehend  their  supreme  insbument  d  goTemment  is  a 
perMnal  dutjr,  incumbent  On  each  one  of  tbem.  It  funiliarues 
them  yritii,  it  attaches  them  hj  ties  of  pride  and  rerer^ce  to, 
those  fundamental  trutha  on  irbich  tho  Constitntion  is  based. 

These  are  enormous  serricee  to  render  to  anjr  free  country, 
bnt  above  all  to  one  which,  more  than  any  other,  is  governed  not 
hj  the  men  ol  raok  or  wealth  or  special  wisdom,  but  hj  public 
oinnion,  that  is. to  ny,  by  the  ideas  and  feelings  of  the  people  at 
large.  In  no  country  were  swift  political  ch&ngee  so  much  to  be 
ai^ehended,  "because  nowhere  has  material  growth  been  bo  rapid 
and  immigration  so  enormoue.  In  none  might  the  political  char- 
acter of  the  people  hare  seemed  more  likely  to  be  bold  and  prone 
to  innovation,  because  their  national  existence  began  with  a 
revolution,  which  even  now  lies  only  a  century  behind.  That 
none  has  ripened  into  a  more  prudently  conservative  temper  may 
be  largely  ascribed  to  the  influence  of  the  famous  instziunent  of 
1789,  which,  enacted  in  and  for  a  new  republic,  summed  up  so 
much  of  what  was  beet  in  the  laws  and  customs  cf  an  antnent 
monarchy. 

print*  1k».  Thtt  law  inrpused  Hit  l&wi  of  tU  othsr  uidsnt  BMtt  ebia&j 
owing  to  tha  conMTvatiT*  tunpcr  uid  haliiti  of  the  Bomui  pcopla  uid  ths  Bomui 
l&wjsn.  TheM  couMmtln  bablta  wsrs  I>t^7  doe  to  tha  tact  that  etxlj  In  tli( 
liiatoT?  of  Uio  Rapnblio  tha  ciutomar;  law  at  tha  oatioii  wai  loiuiuilf  anictod  In 
Uia  form  of  ■  aort  of  eod^  tha  so-called  law  ol  tlia  TwdTc  Tables.  Tha  eilttwice  ' 
of  thli  ood^  ithieh  nmuned  up  tha  law  In  a  codcIm  and  ImpieBlys  form,  and 
which  had  alood  almoat  uamodiQed  for  Hvaral  gnnontlona  bafora  the  naad  of 
Diodllyllig  it  iMgan  to  bg  foil,  canoed  legal  ohingoi — and  these  DeoexaorUj  becama 
l^naot  when  tba  nation  bad  begun  to  extend  It*  daminione,  *ad  to  grow  In  com. 
niarea,  wealth,  and  dvUiiation — to  ba  mada  In  a  caatlona  and  gradual  way,  ben  a 
llttia  and  thara  a  little,  as  that  contlanlty  wai  iniernd,  tailuna  abandoned,  the 
raralti  of  niccoKirnl  aiperimenti  eacnrod.  Thua  deraloptnenl,  whUa  alower, 
baoime  tuner  and  bettor  rooted  In  tlie  Kntlmenta jrf  tha  people,  who  were  them- 
•elT«i  adacated  Into  a  reTarential  regard  for  tha  law,  and  taught  to  abatain  In 
pToctlea  from  tba  Imprndant  •lerdM  of  tliat  powar  of  lilift  leglalallon  which  the; 
dl  along  poaaeaMd. 
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CHAPTEE  XXXVI 

N  ATCBX  or  TBB  AUaiOAN  BTATI 

fBOK  tbe  ttodf  of  tihe  National  Government,  ve  nuf  go  on  to 
examine  that  of  the  seTeral  States  which  make  np  tbe  Union. 
This  ia  the  part  of  the  American  political  ay  stem  which  hax 
received  least  attention  both  from  foreign  and  from  natiVe  writers. 
Finding  in  tho  federal  president^  cabinet,  and  Congress  a  govern- 
ment superficially  resembling  those  of  tlieir  own  counbries,  and 
seeing  tiie  Fedu^  authority  alone  active  in  international  rela- 
tions, Europeans  have  forgotten  and  practically  ignored  the  State 
GovermnentB  to  which  their  own  experience  supplies  few  parallels, 
and  on  whose  workings  tlie  intelligence  published  on  their  ^de  ol 
the  ocean  seldom  throws  light.  Even  tbe  European  traveller  wbo 
makes  tiie  six  or  seven  days'  run  across  Uie  American  continent, 
from  New  York  via  PhilBdelpIua  and  Chicago  to  San  Francisco, 
though  he  passes  in  this  journey  of  3000  miles  over  the  territories 
of  eleven  self-governing  commonwealths,  hardly  notices  ^e  fact 
He  usee  one  coinage  and  one  poet-office ;  he  is  stopped  by  no 
custom-bouses;  he  sees  no  officials  in  a  Slate  livery ;  hetliinksno 
more  of  the  difference  of  jurisdictions  than  the  passenger  from 
London  to  liverpool  does  of  the  counties  traversed  by  the  line  of 
the  North-Western  Boilw&y.  So,  too,  oar  beet  informed  English 
writers  on  the  science  of  politics,  while  discussing  copiously  the 
relation  of  tbe  American  States  to  tbe  central  authority,  have 
failed  to  draw  on  the-  fund  of  instrtietion  wbioh  lies  in  the  study 
of  State  Govermnenta  themselvet.  Mill  in  his  lUpnaBntatm 
Ooptmment  scarcely  refers  to  them.  Mr,  Freeman  in  his  learned 
essays,  £ir  H.  Maine  in  bis  ingenious  book  on  Popular  Govern- 
ment, pass  by  phenomena  which  would  have  admirably  illustrated 
some  of  their  reasonings. 


D.qit.zeaOvGoOt^lc 


flur.  xxxvt  NATUBE  01  THE  STATE  NS 

American  publicists,  on  ihe  otber  hamd,  have  been  too  much 
absorbed  in  tbe  study  of  tlte  Federal  system  to  bestoir  ntucb 
thought  on  the  State  governments.  The  latier  seem  to  them  Uie 
most  simple  and  obvious  things  in  the  world,  while  the  former, 
vhich  has  been  the  battle-ground  of  their  political  parties  for  a 
century,  ezcites  the  keenest  interest,  and  is  indeed  regarded  ss  a 
sort  of  mystery,  on  which  alt  the  resources  of  their  metaphysical 
subtlety  and  legal  knowledge  may  weU  be  expended.  Thus  while 
the  dogmas  of  State  sovereignty  and  State  rights,  made  j^actical 
by  the  -  great  atru^e  over  sUvery,  have  been  discussed  with 
extnordhiary  ceat  and  acumen  by  three  generations  of  men,  t^e 
character  power  and  working  of  the  States  as  separate  self- 
governing  bodies  have  received  little  attention  or  illustration. 
Yet  they  are  full  of  interest ;  and  he  who  would  understand  the 
changes  that  have  passed  on  the  American  democracy  will  find 
&r  more  instruction  in  a  study  of  tbe  State  governments  than  of 
the  Federal  Constitution.  The  materials  for  this  study  are  unfor- 
tunately, at  least  to  a  Eur<q>ean,  either  inaccessible  or  unmanage- 
able. They  consist  of  constitutions,  statutes,  the  records  of  the 
debates  and  proceedings  of  constitutional  conventions  and  legis- 
latures, the  reports  of  officials  and  commissioners,  together  with 
that  continuous  transcript  and  picture  of  current  public  opinion 
which  the  files  of  newspapers  supply.  Of  these  sources  only  one, 
the  constitutions,  is  practically  available  to  a  person  writing  on 
this  side  the  Atlantic  To  be  able  to  use  the  rest  one  niust  go  to 
the  State  and  devote  one's  self  there  to  these  original  authorities, 
correcting  them,  where  possible,  by  the  recollections  of  living 
men.  It  might  bare  been  expected  that  in  most  of  the  States, 
or  at  least  of  the  older  States,  persons  would  have  been  found  to 
write  political,  juid  not  merely  antiquarian  or  genealogical.  State 
histories^  describing  the  political  career  of  their  respective  com- 
munities, and  discuuing  the  qnestions  on  which  political  contests 
have  turned.  But  this  has  been  done  in  comparatively  few  in- 
stances, so  that  the  European  inquirer  finds  a  scanty  measure  of 
the  assistance  which  he  would  naturally  have  expected  from  pre- 
vious labourwv  in  this  field.*  -  I  call  it  a  field :  it  is  rather  a 
primeval  fores^  where  the  vegetation  is  ranl^  and  through  which 
'  SIdm  tluu  Hum  wen  written,  mch  k  tsriei  of  State  Uitoriee  bu  been  b^un 
nndsf  tlia  Utlf.  of  Awuriemii  CbmmonueaU&J.  Of  the  Tolomee  tlut  bave  ilreedj 
appeared  eome  pooM*  Ugh  merit ;  bat  ihej  do  not  alwaji  lirliw  tlw  nairativa 
down  to  thoH  Ttrj  ncent  timet  which  an  moat  initnetlTa  to  the  itndeat  nt 
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ecaiaHj  r  ti-ail  has  f  at  been  cut  The  new  historical  school  vkich 
is  growing  up  at  the  leading  American  univenitieB,  and  has 
abeadj  done  excellent  work  on  the  earlier  history  of  the  Eastern 
States,  will  doubtless  nltimately  grapple  with  tJiie  task ;  in  tlie 
meantime,  the  difficulties  I  have  stated  must  be  m;  excuse  for 
treattng  this  branch  of  my  subject  irith  a  brevity  out  of  propor- 
don  to  its  real  interest  and  importance.  It  is  better  to  endeavour 
to  bring  into  relief  a  few  leading  features,  little  understood  in 
Europe,  than  to  attempt  a  detailed  account  which  would  nm  to 
inordinate  length. 

The  American  State  is  a  peculiar  co^nism.  unlike  '-nything 
in  modem  Europe,  or  in  the  ancient  world.  Tho  only  parallel  is 
to  be  found  in  the  cantons  of  Switzerland,  the  Switzerl^id  of  our 
own  day,  for  until  181S,  if  one  ought  not  rather  to  say  untfl 
1848,  Switserland  was  not  so  much  a  nation  or  a  state  as  a  league 
of  neighbour  commonwealths.  But  Europe,  and  particularly 
England,  so  persistently  ignores  the  history  of  Switzerland,  that 
most  instructive  patent  museum  of  politics,  a^^iarently  only  be- 
cnnse  the  is  a  small  country,  and  because  people  go  there  to  see 
lakes  and  to  climb  mountains,  that  I  ihoold  perplex  instead  of 
enlightening  t^e  reader  by  att«mptine  to  illustrate  American  from 
Swiss  phenomena. 

Let  me  attempt  to  sketch  the  American  States  u  separate 
political  entities,  forgetting  for  the  moment  that  they  are  also 
parts  of  a  Federation. 

There  are  forty-two  States  in  the  American  Union,  varying 
in  siie  from  Texas,  witJi  an  area  of  265,780  square  miles,  to 
Rhode  Ishuid,  with  an  area  of  1250  square  miles;  and  in  popu- 
lation from  New  York,  with  5,082,871  inhabitants,  to  Nevada, 
with  62,266.^  That  is  to  say,  the  largest  State  i»  much  larger 
than  either  f  i'ance  or  the  Germanic  &apira ;  the  most  populous 
much  more  populous  than  Sweden,  or  Portugal,  or  Denmark, 
while  the  smallest  is  smaller  than  Warwickshire  or  Corsica,  and 
the  least  populous  less  populous  than  the  parish  of  Clerkenwell 
in  London  (69,076),  or  the  town  of  Greenock  in  Scodand 
(66,884).  Considering  not  only  these  differences  of  size,  hut  the 
differences  in  the  density  of  population  (which  in  Nevada  is  *6, 
and  in  Oregon  1*8  to  the  square  mile,  while  in  Rhode  Island  it 
is  264*9  and  in  MusachnsetU  221-8  to  the  square  nule);  in  its 
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cbaracter  (is  Sooth  Carolina  the  blacks  are  604,333  againat 
391,106  whita^  in  MiBsiuippi  660,301  gainst  479,398  whites); 
in  its  birthplaco  (in  Ncsth  Carolina  the  foreign-bom  persona  are 
less  than  y^  of  the  population,  in  C«Ilfomia  more  than  ^) ;  in 
the  occupations  of  the  people,  in  the  amount  of  accumnlatMl 
wealth,  in  the  proportion  of  edacated  persons  to  ^e  rest  <rf 
the  eommonitj, — it  i»  plain  that  immense  dlfferencea  might  be 
looked  iar  between  the  aspecta  of  politica  and  conduct  of  govern- 
ment in  one  State  and  in  another. 

Be  it  aho  remembered  that  the  older  colonies  VkA  different 
historical  origins.  Virginia  and  N'orth  Carolina  were  unlike 
Hassachusetts  and  Connecticntj  New  York,  Pennsjlvuiia,  and 
Muyland  different  ^m  botli ;  while  in  recent  tunes  the  stream 
of  European  immigration  haa  filled  some  States  with  IrisImiBn, 
othem.wi^  Oermans,  olJiers  with  Scandinavians,  and  has  left 
moat  of  the  Southern  States  wholly  untouched. 

Nevertheleaa,  tJie  form  of  government  is  in  its  main  outlines, 
and  to  a  large  extent  even  in  its  actoal  working,  tJte  nme  in  all 
thew  forty-two  republiea,  and  ^e  differences,  instructive  as  Uiey 
an,  r^te  to  points  of  lecondary  eonsequence. 

The  StAtea  fall  natnially  into  five  groups : — 

The  New  ^ghtnd  States — ^Uassachusetta,  Connectacuts  Rhode 
Island,  New  Hampshire,  Vermont^  Maine. 

Th&  Middle  States — New  Tork,  New  Jersey,  Pennsylvania, 
Delaware,*  Maryland,  Ohio,  Indiana.* 

The  Southern,  or  old  Slave  Stat«s — Virginia,  West  Virginia 
(separated  from  Virginia  duriiig  tlie  war),  North  Carolina, 
South  Carolina,  Georgia,  Alabama,  Florida,  Kentucky,  Ten- 
nessee, Mississippi,  Louisiana,  Arkansas,  Missouri,  Texas. 

The  North-Western  States — Michigui,  IUinoi^  Wisconsin, 
Minnesota,  Iowa,  Nebraska,  Kansas,  Colorado  N.  Dakota, 
8.  Dakota,  Mtntana.* 

The  Pacific  States — California,  Nevada,  Oregon,  Washington. 

Each  of  these  groups  has  something  distinctive  in  the  ehancter 
of  ita  inhabitants,  which  is  refiected,  though  more  faintly  now 
than  formerly,  in  the  character  of  ita  government  and  poUties. 

'  Dgliwu*  lad  Huylind  *u*  BUts  Statu,  bnt  did  Bat  uiwd*,  ud  tn  la 
•OBW  iMittita  to  ba  cUusd  nthn  wlUr  Qm  Uiddli  ttun  vlth  tlia  SoatbtTa  froajt, 
M  todod  m  W.  TliglDlk  >nd  Hixonri,  porlupa  ana  TnnioM  ud  Entiie]E7. 

■  Ohio  and  lodUiu  an  bacomlsf  nthsr  Ulddla  Uiu  Waaton,  bnt  mujpaopl* 
would  atDl  daia  Ibun  unoog  Weatan  StaUa. 

*  n*  Dakota^  UoBtaiu,  and  Wlahington,  luTa  now  (OoL  1889)  bacMia  Stht«k 


D.qit.zeaOvGoOt^lc 


«n  THB  STAll  OOVXEmiKirrS  nxr  u 

New  EngUnd  is  tlie  old  home  of  Puiitanum,  the  tnee* 
irhQreo^  tboa^  nning  nndor  the  influeooe  of  Iriab  and  French 
Cuutdian  immigration,  are  by  no  means  yst  extinct.  T}ie 
Soathem  State*  will  long  retain 'the  imprint  of  slaray,  not 
merel]r  in  the  presence  of  a  host  of  negroee,  but  in  the  degradv 
tion  of  the  poor  white  population,  and  in  certain  attributea, 
laudable  as  veil  as  regrettable^  of  the  ruling  class.  The  Ntvtb- 
West  is  the  land  of  hopefolness,  and  conseqaently  of  bold  ezperi- 
menti  in  legislation :  its  rural  inhabitants  have  the  honetty  and 
the  narrow-nindednesa  of  agriculturista.  ,  The  Pacific  West,  or 
rather  California  and  NeTada,  ft^  Oregon  and  Washington  belong 
in  character  to  the  Upper  MisaissipjA  or  North- Western  groups 
lingei  tLe  energy  and  sanguine  good  nature  of  the  Westerns 
with  a  speculative  recklessness  natural  to  mining  conunimitiee, 
where  (p^eat  fortunes  have  i&pidly  grown  and  Tanished,  and  into 
which  elements  bare  been  suddenly  swept  together  from  every 
part  of  Ihe  world,  at  a  Rocky  Mountain  runstorm  fiDi  Uie  bottom 
of  a  valley  witli  nnd  iad  pebbles  from  all  the  sorrounding 
heights. 

As  the  dissimilarity  of  population  •and  of  external  oonditiona 
seems  to  make  for  a  diversity  of  constitutional  and  political 
arrangements  between  the  States,  so  also  does  the  large  measure 
of  legal  independence  which  each  of  them  enjoys  onder  the 
Federal  Constitution.  No  State  can,  as  a  commonwealth,  politi- 
cally deal  with  or  act  upon  any  other  State.  No  diplomatic 
relations  can  exist  nor  treaties  be  made  between  States,  no 
ooerdon  can  be  exercised  by  one  npon  another.  And  allhoagh  the 
goTcmment  td  Hit  Union  can  act  on  a  State,  it  rarely  does  ac^ 
and  then  only  in  eertain  strictly  limited  directions,  which  do  not 
touch  the  inner  political  life  of  the  eommonwealth. 

Let  us  pwa  on  to  consider  the  dronmstanoM  which  work  for 
uniformity  among  Uie  States,  and  work  more  powerfuUy  at  time 
goes  on. 

Ha  who  looks  at  a  map  of  the  Union  will  be  struck  by  the 
fact  that  so  many  <A  the  boundary  linee  of  the  States  are  staiaight 
hses.  Those  linee  tell  the  same  tale  as  the  geometrical  plaiu  vt 
cities  like  St.  Fetersborg  <^  Washington,  where  every  street 
runs  at  the  same  angle  to  every  other.  The  States  are  not 
natural  growths.  Their  boundaries  an  for  the  most  part  not 
nataral  boundaries  fixed  by  mountain  nagas,  mx  even  histtaical 
boundaries  due  to  a  series  of  events,  but  purely  artifieUl  bound- 
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uiM,  detennined  b^  an  authoritj  wliicli  oarved  the  Uktaonftl 
tetritwj  into  stripa  of  convenient  nto,  u  a  building  cranpany 
lajv  out  iti  suburban  lota.  Of  the  Statea  subeaquent  to  tlie 
original  thirteen,  California  is  the  <ml7  one  irith  a  genuins 
natunl  boundary,  finding  it  in  the  chain  of  ^e  Sierra  Nevada 
oa  the  eait  and  the  Fadfio  ocean  on  the  vest  No  one  of  these 
later  State*  can  be  regarded  aa  a  naturally  developed  poUtioal 
organism.  They  are  b«es  planted'  by  the  foreeter,  not  lelf-aovn 
with  the  help  of  the  eeed-Bcftttering  wind.  Thia  absence  of 
pbyucal  lines  of  demarcation  has  tended  and  must  tend  to  pre- 
vent the  growth  of  local  dietinddons.  Naturia  henelf  seems  to 
have  designed  the  Mississipja  basin,  as  the  has  designed  the  un- 
broken levels  of  Russia,  to  be  the  dwelling-place  of  one  people. 

Each  State  makes  its  own  Constitution;  that  is,  this  people 
agree  on  their  form  of  government  for  themselves,  with  no  inter- 
ference from  the  other  States  or  from  the  UnioiL  This  form  is 
subject  to  one  condition  only;  it  must  be  republican.'  Sut  in 
each  State  the  people  who  make  the  constitution  have  lately 
oome  from  other  States,  where  they  have  lived  under  and  worked 
eonstitutiDns  which  are  to  tlieir  eyee  the  natural  and  almost 
necessary  model  for  their  new  State  to  follow;  and  in  the  absence 
of  ao  inventire  spirit  among  tiie  dtisena,  it  was  Uie  obvious 
course  for  the  newer  States  to  copy  the  orgauizationB  of  the 
older  States,  especially  as  these  a^ned  with  certain  familiar 
features  of  the  Federal  ConstitDtion.  Hence  the  outlines,  and 
even  the  phntees  of  the  elder  constitutions  reappear  in  those  of 
the  more  recently  formed  States,  The  precadente  set  by  Virginia, 
for  instance^  had  much  inflaence  on  TeunesMS^  Alabama,  Missis- 
sippi, and  Ilorida,  when  they  were  engaged  in  maVing  or  amend- 
ing ^eir  constitutions  during  iJie  early  part  of  this  oentuiy. 

Nowhere  is  population  in  such  constant  movement  as  in 
America.  In  some  of  the  newer  Stetes  only  one-fourth  or  one-' 
fifth  of  the  inhabitants  are  natives  of  the  United  States.-  Many 
of  the  townsfoD^  not  a  few  even  of  tiie  &rmer^  have  been  till 
lately  citixens  of  some  other  State,  and  iriU,  perhaps,  soon  move 
on  &rther  west  These  Western  States  are  l^e  a  chain  of  lakes 
through  which  there  flows  a  stream  which  mingles  the  waters  of 

>  Tb*  oua  of  Euuu  ImwarttiUlj  ittan  tli«  Wv  (rf  Siimrion,  ud  Um  oua 
of  Uh  »bd  BUtN,  wUnh  «««  not  nadinfttsd  mftor  tin  vu  tUl  thsy  lud  uaptvl 
th*  eonititntlaBU  uMDdiiuntt  fnUddisg  iliTnT  ud  {Totsotliig.tli*  betiata, 
tn  qoiU  ueaptloiu]  eM*a 
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the  higher  wi^i  those  of  the  lower.  In  auch  a  constfint  flux  ol  - 
f>opulatioii  local  peculiarities  are  not  readily  deTeloped,  or  if  thef 
have  grown  up  when  the  district  was  atiU  isolated,  they  disappear 
a>  tlie  country  becomes  filled.  Each  State  takes  from  its  neigh- 
bouts  and  gives  to  its  neighbours,  so  that  the  procesa  of  assimila- 
tion is  always  going  on  over  the  whole  wide  area. 

Still  more  important  ia  the  influence  of  raOway  communica- 
tion, of  newspapers,  of  the  tdegraph.  A  Greek  city  like  Samos 
or  Mitylene,  holding  her  own  island,  preserved  a  distinctive 
chaiicter  in  spite  of  commercial  intercourse  and  the  sway  of 
Athens.  A  Swiss  canton  like  Uri  or  Appentell,  entrenched 
behind  its  mountain  ramparts,  remains,  even  now  under  the  ' 
•ta^engtliened  centzal  gorenunent  of  the  Swiss  nation,  unlike  its 
neighbours  of  the  lower  country.  But  an  American  State 
traversed  by  great  trunk  lines  of  railway,  and  depending  on  the 
markets  of  the  Atlantic  cities  and  of  Europe  for  the  sale  of  its 
grain,  cattle,  bacon,  and  minerals,  is  attached  by  a  hundred  always 
tightening  ties  bo  other  States,  and  touched  by  their  weal  or  woe 
as  nearly  as  by  what  befalls  within  its  own  limits.  The  leading 
newspapers  are  road  over  a  vast  area  The  inhabitante  of  each 
Stato  know  every  morning  the  events  of  yesterday  over  the  whole 
Union. 

Finally  the  political  parties  are  the  same  in  all  the  States. 
The  tenets  (if  any)  of  each  party  are  the  same  everywhere,  their 
methods  the  same,  their  leaders  tlie  same,  although  of  course  a 
prominent  man  enjoys  especial  influence  in  his  own  State, 
Henc«,  State  politics  are  bo'gely  swayed  by  forceE  and  motives 
external  to  Uie  particular  State,  and  common  to  the  whole 
country,  or  to  great  sections  of  it;  and  the  growth  of  local 
partiei,  tlie  emergence  of  local  issues  and  development  of  local 
political  schemes,  are  correspondingly  restrained. 

These  considerations  explain  why  the  States,  notwithstanding 
the  original  diversities  between  some  of  them,  and  the  wide  scope 
for  political  divergence  which  they  all  enjoy  under  the  Fedend 
C<mstitation,  are  so  much  less  dissimilar  and  leas  peculiar  than 
might  have  been  expected.  European  statesmen  have  of  late 
years  been  accustomed  to  think  of  federalism  and  local  autonomy 
M  oojQvenient  methods  eitiier  for  recognising  and  giving  free  scope 
to  the  sentiment  of  nationality  which  may  exist  in  any  part  of 
an  empire,  or  for  meeting  the  need  for  local  institutions  and  di» 
tinct  legi^tion  which  may  arise  from  differences  between  such  .x 
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part  and  the  rest  of  the  empire.  It  it  one  or  other  ot  bol^  of 
these  reasons  that  have  moTed  statesmen  in  such  cases  as  those 
of  Finland  ia  her  relations  to  Eusaia,  Hungary  in  her  rehitioni 
to  Oerman  Austria,  Iceland  in  her  relations  to  Denmark,  Bulgaria 
ID  her  relations  to  the  Torkish  Sultan,  Ireland  in  her  relations  to 
the  United  Kingdom.  But  the  final  caases,  so  to  speak,  of  the 
recognitLon  of  the  States  of  tlie  American  TTnion  as  autonomous 
eommouwealths,  have  been  different  Their  self-government  is  not 
the  consequence  of  differences  which  can  be  made  harmless  to  the 
-phole  body  politic  only  by  being  allowed  free  course.  It  has  been 
due  primarily  to  the  historical  fact  that  they  existed  as  common- 
wealths before  the  Union  came  into  being;  seoondarily,  to  the 
belief  that  localieed  government  is  the  beet  guarantee  for  civic 
freedom,  and  to  a  sense  of  the  difficulty  of  administering  a  vast 
territory  and  population  from,  one  centre  and  by  one  goTammenb 

I  return  to  indicate  the  points  in  which  the  legal  independr 
ence  and  right  of  self-goTemment  of  the  several  States  appean. 
Each  of  the  forty-two  hes  its  own —    , 

Constitution  (whereof  more  anon) 

Executive,  consisting  of  a  governor,  and  various  other  offlcdals. 

Legislature  of  two  Houses. 

System  of  local  government  in  coonties,  cities,  townships,  and 
school  districts. 

System  of  State  and  local  taxatioa 

Debts,  which  it  may  (and  sometimes  does)  repudiate  at  its 
own  pleasurs. 

Qody  of  private  law,  -including  the  whcde  law  ot  real  and 
personal  property,  of  contiaots,  of  torts,  and  of  fiunily 
relations. 

Oourte,  from  which  no  appeal  lies  (except  in  cases  tonching 
Federal  legislation  or  the  Federal  Constitution)  to  any 
Federal  court 

System  of  procedure,  civil  and  criminal 

CHtizenshlp,  which  may  admit  persons  {t.g.  recent  immi- 
grants) to  be  citizens  at  times,  or  on  conditions,  wboUy 
different  from  those  prescribed  by  other  States. 

Three  points  deserve  to  be  noted  as  illustrating  what  tbeee 
attributes  include. 

L  A  man  gains  active  dtuenship  of  the  United  Stat«s 
{Lt.  a  share  in  the  government  of  the  Union)  only  by  becom- 
ing a  citiieo  of  some  particular  State.     Being  such  citizen,  he  is 
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forthwith  entitled  to  th«  natioiul  fratuhise.  That  is  to  uj^ 
voting  power  im  the  State  camea  voting  pover  in  Federal  elec- 
tdons,  and  liovever  lax  a  State  ma^  be  in  ite  grant  of  rocfa 
power,  e.g.  tb  foreigners  jiut  landed  or  to  peraona  convicted  of 
crime,  theee  State  voters  will  have  the  right  of  voting  in  oon- 
greasional  and  presidential  elections.^  The  onl^  restriction  on 
the  States  in  this  matter  is  that  of  the  fourteenth  and  fifteenth 
Gonstitational  amendments,  which  have  already  been  discussed. 
The;  were  intended  to  secure  equal  treatment  to  the  negroes, ' 
and  incidentally  the;  declare  the  protection  given  to  all  citi»1)s 
of  the  United  States.*  Whether  they  reaUy  enlarge  il^  that  is 
.  to  eay,  whetber  it  did  not  exist  by  implication  before,  is  a  legal 
question,  which  I  need  not  discusa. 

*  Congnn  hu  pomr  to  put  »  tmlform  rula  of  BfttiinliiatlDn  [Coiut.  Alt. 
i-M). 

Under  ths  prtaent  oattmllutloa  lawi  >  forelgiur  moit  lura  raided  tn  Ui« 
Unlt*d  Statu  for  fin  ysan,  and  lot  tmt  jtiz  lu  th«  SUt«  or  Tanitarr  wbers  hs 
naki  admiidoa  to  Uniud  Btolai  oitiwuhlp,  »ad  mut  dsdnv  tro  tmti  bafon 
he  li  idmitud  thit  he  naoanew  kllegiimo*  to  inj  ftndxn  prince  ta  itata, 
Hktnraliutloa  nukea  blm  a  ctttita  not  aaly  et  the  United  SttUa,  fast  of  the 
SUto  or  TeiTitoiy  where  ha  ie  idmitted,  bat  deal  not  uaceaaaril;  confer  the 
electonl  fruchUe,  for  that  depend*  on  State  lawa. 

In  mora  than  a  third  of  tba  Statei  the  electoraL  ftuohln  ii  now  e^Jojred  by 
pereoni  not  DaCnraliied  aa  United  States  citiiena. 

'  "  The  line  of  diatinction  betweeD  the  priTllegai  and  Immonitiee  of  dttiena 
of  the  United  States,  and  thoee  of  citizen*  of  the  aeTenl  Statee,  mut  be  based 
along  the  boandar;  ot  their  reepectlve  iphena  of  action,  wnd  the  two  cliWH 
mntt  ba  as  differsat  in  their  natnre  *a  are  the  funntions  of  their  reipectira  goram- 
ments.  A  dttika  of  the  United  States  aa  moli  has  a  rlKht  to  participate  in 
fbielgn  and  Inter^etate  commerce,  to  ha*e  the  banaSt  of  the  poetal  laws,  to  nuk] 
nee  in  ttiinman  with  othen  of  tba  narlgabla  watfti  ot  tha  United  States,  and  to 
pasi  from  State  to  State,  and  into  foraign  oanntriaa,  heoanae  over  all  these  subjects 
the  Jurisdiction  of  the  United  States  extends,  and  thaj  ai«  ooTared  hj  Ita  Uwt. 
ne  priviiqn*  <ogge>l  the  tmnnnitiea.  Whsrera'  it  la  tha  dot;  vt  Uie  United 
Statei  to  gin  protection  to  a  eiUiaii  agsintt  anj  harm,  fnconTaaienca,  or  deprlTa- 
tton,  Um  cltina  is  entitled  to  an  Imamnltr  which  pertaina  to  Federal  citlianahip. 
One  Tary  plain  immunity  is  eiemption  froni  an;  tax,  borden,  or  Impodtion  under 
State  lava  as  a  conditioa  to  the  enjoTment  of  an;  right  or  prifilege  nndO'  Uie 
lavrs  of  tha  United  States^  .  .  .  WhatoTsr  one  niaj  daim  as  ot  right  nnder  the 
Constitution  and  Uw>  ot  the  United  Steles  b;  vlrtoe  of  bis  cltlienahip,  li  a 
piiTUege  of  a  citizen  ot  the  United  SUtea.  Whatever  the  Conetltntion  end  lawt 
of  the  United  Statea  entitle  him  to  eiemption  from,  he  ma;  claim  an  eiemption 
In  respect  to.  And  auch  a  right  or  priTilege  la  abridged  wheueTer  the  State  law 
intarfeiea  with  any  iBgitimato  operation  ot  Federal  authority  which  conctmi  Ua 
intanat,  whether  it  be  an  anthority  actiTaly  exerted,  or  retting  only  in  the 
expreas  or  implied  commsnd  or  asauranca  of  the  Federal  Conatltntlon  or  law.  But 
the  United  States  can  neither  grant  nor  saours  to  lu  dtfiens  rights  or  prlrileges 
wliich  are  not  expressly  or  by  rsaaonable  implication  pieced  nnder  ite  Jnriadktion, 
and  all  not  10  placed  are  left  to  the  eiclntlve  protecUon  of  the  Stataa." — Cooley, 
Prineipta,  p^  U5-U7. 
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n.  The  power  ot  i  StAte  over  all  oonunnmtiaB  vithin  ita 
Umita  is  absolute.  It  mxy  grant  or  refose  looal  goremmeat  aa  H 
pleasM.  Th«  population  of  tbe  dfy  of  ProTidenca  is  more  than 
one^hird  of  that  of  the  State  of  Rhode  lalaud,  the  popnlalion  of 
N^ew  Torlc  dtj  man  than  one-fifth  that  of  the  State  of  New 
T«k  But  the  Stat«  might,  in  either  cue  aEtingmah  the  mnni- 
dpalitj,  and  goTem  the  dt^  hj  a  aingle  State  commiaaionBr 
appointed  for  the  pnrpoae,  ae  leavd  it  withoat  any  goramment 
whatATer.  The  d.ty  would  hare  no  right  of  eomplaint  to  the 
Fedttml  Preaident  or  Congreaa  ogainat  auch  a  meaauTa,  Maaaa- 
choaetta  haa  latelj  remodelled  the  dtj  government  of  Boatoti 
juat  aa  the  British  Parliament  might  remodel  Uiat  of  Birming- 
ham. Iiet  an  Kngliahman  imagine  a  connty  council  for  War- 
irickahire  aupi^eaaing  the  mnnidpalit^  of  Binningham,  or  a 
fy^nchman  imagine  the  department  of  the  Rhone  A-w^jngnifthing 
the  munidpalitjr  of  Ljona,  with  no  poaaihility  of  interrentitm  bj 
the  central  aathoritjr,  and  he  will  meaanre  the  differeoce  between 
the  American  Statea  and  the  local  goTemmenta  of  Weetem 
EoTope. 

10.  A  State  command!  the  allegiance  of  ita  dtizena,  aBd  may 
punish  them  for  treason  againat  ib  The  power  haa  raralj-  been 
exerdaed,  but  ita  undoubted  legal  exiatence  had  much  to  do 
witli  indnoing  the  dticens  of  the  Southern  Statea  Co  follow  their 
goTemmenta  into  seoeadmi  in  1861.  The;  conceived  themaelTea 
fa>  owe  all^iance  to  the  State  aa  well  aa  to  tile  tTnion,  and  when 
it  l>ecame  impoeaible  to  preserve  both,  becauae  the  Stat«  had 
declared  ita  seceasion  from  the  Union,  the;  might  hold  the 
earlier  and  nearer  authority  to  be  paramount.  Allegiance  to  the 
State  mnet  now,  since  the  war,  be  taken  to  be  subordinate  to 
allegiance  to  the  Union.  Bat  allegiance  to  the  State  still 
eziata ;  b-eason  againat  the  State  ia  atill  poeBibl&  One  cannot 
think  of  treaaon  againat  Warwickahire  or  the  department  of  the 
Rhone. 

Theae  are  Ulustn^ona  of  the  doctrine  which  £uropeana  often 
fail  to  gnspk  that  the  American  Sbatea  were  originallj  in  a 
certain  sense,  and  itill  for  certain  purpoaea  remain,  aovereigo 
Statea  £aeh  of  the  original  thirteen  became  aovereign  when  it 
revolted  from  the  mother  oonntiy  in  1776.  By  entering  the 
Confederation  of  1761-88  it  parted  with  one  or  two  of  the  attri- 
batea  of  aoverdgnty,  by  accepting  the  Federal  Conatitution  in 
1768   it  subjected   iteelf  for  certain   specified   purpoaea   to  a 
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eontrkl  goTflnunent,  bat  olaiiaed  to  reUin  ita  Bovereignty  for  kU 
other  psrposM.  TbiA  is  to  nj,  the  ftnthority  of  &  Stat«  is  an 
inberent,  not  %  delegated,  MitliOTity.  It  Ims  ill  tho  poven 
which  anj  independent  goTenunent  can  hav*^  -except  nich  as  it 
•oan  be  affirmatiTaly  shown  to  have  afaripped  itaeU  of,  while  the 
FedenJ  QoTOTuuent  has  only  mch  powers  as  it  can  be  affirma- 
tirely  shown  to  hare  received.  To  nee  the  legal  ezpreBmon,  the 
prenunptioo  is  always  i<x  a  State^  and  the  hurdea  of  proof  lies 
Jipoxt  any  one  who  demee  lU  autliori^  in  a  particular  matter.' 

What  State  sovereignty  means  and  indudes  is  a  question 
which  inoeasantiy  engaged  ttie  most  aetire  legal  and  political 
minds  of  the  nation,  from  1789  down  to  1870.  Some  thought 
it  paramount  to  the  ri^ta  of  the  Union.  Some  considered  it  as 
hdd  in  suspense  by  the  Constitution,  but  capable  of  reviving  as 
soon  as  a  State  should  desire  to  separate  from  the  Union.  Some 
maintained  that  eadi  State  had  in  accepting  the  Constitution 
finally  renounced  its  sovereignty,  which  thereafter  existed  only 
in  the  sense  of  such  an  undefined  domestic  legislative  and  admin- 
istrative aathority  as  had  not  been  oonferred  npon  Congress. 
The  conflict  of  these  views,  which  became  acute  in  1830  when 
South  Carolina  claimed  thq  rig^t  of  nullification,  produced  Secaa- 
«0D  and  the  war  of  1861-66.  Since  the  defeat  <d  the  Saoession- 
iita,  the  laA  of  these  views  may  be  deemed  to  have  been 
estahliahed,  and  the  term  "State  sovereigaty "  is  now  but 
seldom  VesuA  Even  "  Staites  rights  '  have  a  difi'erent  meaning 
from  tltat  whioh  they  bad  thirty  years  ago.* 

A  European  who  now  looks  calmly  back  on  tiiis  tk-emendons 
«(xitroTer«y  <d  tongue,  pan,  and  sword,  will  be  apt  to  express  his 
ideas  of  it  in  the  fdlowing  wsv.     He  will  remark  that  much 

'  It  maj  et  ooniM  1m  Mid  Uiat  u  th*  oolonlw  snooUtad  tbtmidTW  Into  l 
IngMi  St  11m  TM7  lima  at  which  Oxj  nrcltad  tram  Um  BriUah  Oown,  and  a* 
thill  Ibnip  NlatloiH  war*  alwaft  managad  br  tb*  anlhorit?  and  ocgana  ot  thla 
laapii.  no  on*  of  than  wnt  **■  br  tntvnatloiial  pnTpoaai  a  &m  and  liid«p«iid*nt 
■oraralgn  State.  Thia  ii  troa,  and  Abraham  Uncoln  waa  In  thla  aana*  Jaatlltad  in 
arlng  that  the  Dnlon  vat  olda  than  tha  Stats.  Bnt  what  an  v*  to  117  of 
Vorth  CarollDa  and  Bhoda  laltnd,  attar  tha  aooaptaoes  of  tha  Oorutltntlon  ol 
178T-SS  br  tha  othar  alaran  Stataa  I  Tbaj  vara  ant  of  tfaa  old  Contadantlon,  for 
It  bad  axpirad.  Tlie;  ware  not  In  tha  naw  Union,  for  thej  raAiaad  dnrlng  manj 
What  alia  ean  th«j  hara  baan  during  thoaa  monthi  aisept 


_,_!■  «ai  a  watchword  in  tha  Booth  br  maor  jraaia.    In  1851  tliara 

waa  a  atndant  at  HanaidO^Uaga  from  South  Carolina  who  bore  tha  nama  otStatt* 
U|hta  Okft,  baptind,  an  to  ap^  into  Calboraiun.  Ha  nm  to  ba  *  tel|*dl«r- 
gaoanl  In  tha  Confadarat*  aniij,  and  Ml  Id  till  Oil]  War. 
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of  tho  obscniitj  uid  perplexity  arou  from  confounding  the 
eoTereignty  of  Uie  American  nation  viih  the  Borereignty  of  the 
Federal  Oorenunenb^  The  Federal  GoTemiaeqt  dearly  was 
Borereign  only  fw  certain  pnrpoaea,  ue.  only  in  bo  far  as  it  had 
received  specified  powers  from  the  Constitution.  These  powers 
did  not,  and  in  a  strict  l^sl  construction  do  not  now,  abrogate 
the'sapremacy  of  tlie  States.  A  StJite  still  possesBes  one  import- 
ant attrihute  of  sovereignty — immunity  from  being  sued  except 
by  another  State.  Bat  the  American  n&tion  which  had  made 
the  Constitution,  had  done  so  in  respect  of  its  own  sovereignty, 
and  might  well  be  deemed  to  retain  that  sovereignty  as  para- 
mount to  any  rights  of  the  States.  The  feeling  of  this  ultimate 
supremacy  of  the  nation  was  what  swayed  the  minds  of  those 
who  resisted  Secession,  just  as  the  equally  weU-groonded  persua- 
sion of  the  limited  character  of  the  central  Federal  Oovemment 
satisfied  "the  conscience  of  the  seceding  South. 

The  Constitution  of  1789  was  a  compromise,  and  a  compro- 
mise arrived  at  by  allowing  contradictory  propositions  to  be 
represented  as  both  true.  It  has  been  compared  to  the  declara- 
tions made  with  so  much  energy  and  predsion  of  language  in  the 
ancient  hynm  Quteu^qat  Vvlt,  where,  however,  the  apparent  con- 
tradiction has  always  been  held  to  seem  a  contzadiction  only 
because  the  human  intellect  is  unequal  to  the  comprehension  of 
such  profound  mysteries.  To  every  one  who  urged  that  there 
were  thirteen  States,  and  therefore  thirteen  governments,  it  was 
smswered,  and  truly,  that  there  was  one  govenlmentt  because  the 
people  were  one.  To  every  one  who  declared  that  there  was 
one  government,  it  was  answered  with  no  less  truth  that  there 
were  thirteen.  Thus  counsel  was  dai^ned  by  words  witliout 
knowledge ;  the  question  went  off  into  metaphysics,  and  found 
no  end)  in  wandering  mazes  lost; 

There  was,  in  fact,  a  divergence  between  the  technical  and  the 
practical  aspects  of  the  question.  Technically,  the  seceding 
States  had  an  arguable  case ;  and  if  the  point  had  been  one  to 
be  decided  on  the  construction  of  the  Constitution  as  a  court 
decides  on  the  conabuction  of  a  cominercial  contract^  they  were 
possibly  entitled  to  judgments  Practically,  the  defenders  of  the 
Union  stood  on  firmer  ground,  because  circumstances  had 
changed  since  1789  so  as  to  mahe  the  nation  more  completely 

■  Of  conna  I  do  not  mon  that  l*wja«  Ml  lato  thli  ooqKuloii,  but  that  If 
^nteUd  Uia  *Iaw  at  tfas  world  at  Um*. 
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one  nation  tJutn  it  then  wm,  and  had  so  involred  the  fortunea  of 
the  majority  -which  held  to  the  Union  with  those  of  the  minority 
MeHng  to  deport  tliat  the  majority  might  feel  justified  in 
forbidding  their  departure.  Stripped  of  legal  technicalities,  the 
dispute  resolved  itself  into  the  problem  oft«n  propoeed  but 
capable  of  no  general  eolation :  When  is  a  majority  entitled  to 
nse  force  for  the  sake  of  retaining  a  minority  in  the  same  poli- 
Ijcal  body  wiUi  itself  I  To  this  question,  when  it  appears  in  a 
concrete  shapes  as  to  the  similar  question  when  an  itunrreo- 
Hoa  IB  justifiable,  an  aneVer  can  s^dom  be  given  beforehand 
The  result  decides.     When  txeason  prospers,  none  dare  call  it 


The  Ccnstitation,  which  had  rendered  many  serrieea  to  the 
American  pieopl^  did  them  an  inefitable  dis-serriee  when  it 
fixed  their  mmds  on  the  legal  upecte  of  the  qaestioii.  Law 
was  meant  to  be  the  servant  of  politics,  and  must  not  b6  suffered 
to  become  the  master.  A  case  had  arisen  which  its  formuin 
were  unfit  to  deal  with,  a  case  which  had  to  be  settled  on  large 
moral  and  historical  grounds,  It  was  not  merely  the  superior 
physical  force  of  ^le  Xorth  that  preraQed ;  it  was  the  moral 
forces  which  rule  the  world,  forces  which  had  long  worked 
against  slavery,  and  were  ordained  to  save  IS^orth  America  from 
the  corse  of  hoetOe  nations  established  aide  by  side. 

The  WOTd  "sovereignty,"  which  has  in  many  ways  olonded 
the  domain  of  public  law  and  jurisprudence,  confused  men's 
minds  by  mnVing  Uiem  assume  that  there  must  in  every  oounby 
exist,  and  be  discoverable  by  legal  inquiry,  either  one  body 
invested  legally  with  supreme  power  over  all  minor  bodies,  or 
several  bodies  which,  though  they  had  oonsented  to  t<ata  port  of 
a  larger  body,  were  euh  in  the  last  resort  independent  of  it^  and 
responsible  to  none  but  themselves.*  They  forgot  that' a  Const]- 
tutiou  may  not  have  determined  where  legal  supremacy  shall 
dwell  Where  the  Constitution  of  the  United  States  placed'  it 
was  at  any  rate  doabtful,  so  doubtful  that  it  would  have  been 

>  X  fdrthBT  nmh^on  aTtm  from  tfaa  tkct  thit  mui  an  Kpt  in  talUiig  of 
voTorH^ty  to  mij  np  IsgAl  lapnziuef  wftb  pimctlBil  j*F*^fiiii»tMtfcrtfc  Ttiaf  on^t 
to^  togethar,  *nd  Uw  tatkt  to  m*k«  thom  go  togcthv.  Bat  it  m>7luip[m  tlut 
ibn  panoQ  or  body  in  Tbom  law  rcati  luprema  antliarltT'  la  nnabla  to  tatotct 
that  aotboHtr  :  ao  tb«  l<«al  WTcraigD  and  th*  actual  acirai;lgii--aat  ta  t«  aaf,  Um 
torea  wMah  win  ^«TaiI  In  jdiTtieal  oonflist — an  dUllnn&t  nw*  It  Cnjt  a 
abongtct  force  ;  Iral  tLa  forea  noognlied  br  Uv  maj  not  be  nallr  the  ftronprt  ; 
and  of  aararal  torua  it  ma;  be  tmpoaalbb  to  taU,  tUl  13i^  han  oMM  tato  aototl 
phjrical  oonfliD^  wbir.h  la  iba  at 
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better  to  drop  technicftlitleB,  and  recogoue  the  brood  fact  that 
t&e  legal  claims  of  tbe  SUtes  had  become  incompatible  with  the 
hiBt<nieal  as  veil  as  legal  daisu  of  the  natioo.  In  tlie  un> 
certain^  at  to  where  legal  right  resided,  it  vtnild  hare  been 
I^udent  to  oonsider  'irhere  phTsical  force  resided.  Ibe  Sootii 
howerer  thought  herself  able  to  resist  an;  phTsical  frave  Thich 
the  reat  of  Uie  oataon  might  bring  against  her.  Thus  encouif^jed, 
she  took  her  stand  on  the  doctrine  of  States  Bights :  and  ^en 
foUoved  a  pouring  out  of  blood  and  treasure  such  as  was  nerer 
spent  on  determining  a  point  of  lav  before,  not  even  when 
Edward  IH  and  his  8uccess<ffs  waged  war  for  a  hundred  ^ears 
to  establish  the  cUim  of  females  to  inherit  Uie  crown  of  EVance. 
What,  then,  do  the  rights  of  a  State  now  include  t  Erer; 
right  or  power  of  a  Government  except : — 

The  right  of  eecesdon  ^not  abn^ted  in  terms,  but  admitted 

since  the  war  to  be  no  longer  olaiinable.     It  is  expressly 

n^jatJved  in  the  recent  Constitutions  of  several  Southern 

States). 
Powers  which  the  Constitution  withholds  from  tiie  States 

(including  that  ot  iatarcourse  with  foreign  govemmentB). 
Powers   which    Uie   Cmstitutaon    ezpresslj    confers   on    the 

Federal  Governments 
As  respects  some  powers  of  the  last  class,  however,  the  Statee 
maf  act  concurrently  with,  or  in  default  of  action  hj,  tiie  Federal 
Governments  It  is  only  from  contravention  of  its  action  that 
they  must  abstain.  And  where  contravention  ia  alleged  to  exist, 
whether  legislative  or  executive,  it  is  by  a  court  of  law,  and,  in 
case  the  decision  is  in  the  first  instance  favourable  to  the  pre- 
tensions of  the  State,  ultimately  by  a  Federal  court,  that  the 
qoestion  falls  to  be  decided.* 

A  reference  to  the  preceding  list  of  what  each  State  may 
create  in  the  way  of  distinct  institutions  will  show  that  these 
rights  practically  cover  nearly  all  the  ordinary  relations  of  citixens 
to  one  another  and  to  their  Qovemment*  An  American  may, 
through  a  long  life,  never  be  reminded  of  the  Federal  Government, 
except  when  he  votes  at  presidential  and  congressional  elections, 

'  Sm  Chiptor  XXIL  anU. 

*  A  raeeot  Aauijaui  vilter  wall  tibuntt  tiut  nsvlr  «I1  the  gnat  iin«tlou 
vUsh  ban  leltatad  Englud  dnricg  tlw  Iwt  liit;  jtta  woold,  bad  the;  kIwo 
In  ^nuriok,  Iut*  tUlBn  witblo  tlw  (pben  of  Stata  l^iiUtkm.  —  Jmmud, 
"  IntradactioiL  te  the  CoDititntioDtl  ud  Political  Elitor;  of  Uw  Sttt**,"  Id 
Jalmt  Bapkiiu  UnivnU^  Studio. 
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lodges  »  camplamt  ngainal  the  pMt^ffice^  and  opens  Lu  Irunk* 
for  A  ciutom-housa  officer  on  the  pier  »t  New  York  vhen  he 
returns  from  a  tour  in  Eorope.  His  direct  t&zes  are  paid  to 
offid&ls  actjng  onder  St&te  lawa.  I^e  State,  or  a  local  authorit^r 
constitated  hj  Stata  statatei,  registers  his  birth,  a^^ints  his 
guardian,  pays  for  his  schooling,  gives  him  a  share  in  the  estate 
of  his  father  deceased,  licenses  him  when  he  enters  a  trade  (if  it 
he  one  needing  a  licence),  marriea  him,  dirorces  him,  entertains 
ciTil  actions  against  him,  declares  him  a  hanknipt,  hanga  him  for 
murder.  The  police  that  guard  hia  house,  tlie  local  boards  which 
look  after  the  poor,  control  highwaTs,  impose  wat«r  mtes,  manage 
schools — all  these  derire  tJieir  legal  powera  from  his  St&te  alone. 
Looking  at  this  immense  oompass  of  State  functions,  Jefferson 
Would  seem  to  hare  been  not  far  wrong  when  he  eaid  that  the' 
Federal  gorenrntent  was  noUiing  more  than  the  American  de- 
partment of  foreign  lAin.  But  although  the  National  goTem- 
ment  touches  the  direct  interests  of  the  citizen  less  than  does 
the  State  goTemment^  it  touches  his  sentiment  more.  Hence 
the  statoigUi  of  his  attachment  to  the  fnmer  and  hie  interest  in 
it  must  not  be  measured  by  the  frequency  of  his  dealings  with  it. 
Id  the  partitianm^t  of  govemmental  functions  between  nation 
and  State,  the  State  gets  the  moat  but  the  nation  the  l^ighes^  so 
the  balance  between  the  two  is  presarred. 

Thus  every  American  citizen  livee  in  a  duality  of  which 
Enropettns,  always  excepting  the  Swiss,  and  to  some  extent  the 
Qennana,  have  no  experienoe.  He  lives  under  two  govemnienta 
and  two  seta  of  laws ;  he  is  animated  by  two  patriotisms  and 
owes  two  allegianoea.  That  these  should  both  be  itfong  and 
rarely  be  in  oonflict  is  must  fortunate.  It  is  ^e  result  of  skilful 
adjustment  and  long  habi^  of  the  bet  that' those  whoae  votes 
control  tJie  two  sets  of  govemmenta  are  the  same  persons,  but 
ahove  all  of  that  hannony  of  each  set  of  inatitutions  witli  the 
other  set,  a  harmony  due  to  the  identity  of  th4  principles 
whereon  both  are  founded,  which  makea  each  appets'  necessarr 
to  the  stability  of  the  other,  the  States  to  the  nation  as  its  basis, 
the  National  Oovamment  to  the  States  as  their  protector. 
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8TAx«  coMSTrnrnoHB 

Thi  govenunflnfc  of  each  of  the  fort^-two  StAtea  ia  determined 
by  Atid  Mt  forth  in  ita  Constitution,  a  eomprBheiuiTe  fundn- 
mental  lav,  or  rather  groap  of  Imra  indaded  in  one  insbrument^ 
which  haa  been  directly  enacted  by  the  people  of  the  State,  and  i* 
«apable  of  being  repealed  or  altered,  not  by  their  repretentatiTea, 
bat  by  thenuelTes  alone.  Am  the  Conalatution  of  the  United 
Statea  standi  abore  Congresa  and  out  of  iU  reach,  ao  the  Con- 
■titntion  of  each  State  aUnda  aboTO  the  legialatnre  of  that  State, 
cannot  be  raried  in  any  particular,  by  Acta  of  the  State  legialature^ 
and  inrolvea  the  invalidity  of  any  statute  paaaed  by  the  lagia- 
lature  which  a  court  of  law  may  find  to  be  inoooaiatent  with  it. 

The  State  Constitutiona  are  the  oldest  Uungi  in  the  political  hia* 
tory  of  America,  for  they  are  the  continuationa  and  representatiTea 
of  the  royal  colonial  charters,  whereby  the  earliest  English  settle- 
ments in  America  were  created,  and  under  which  their  several 
local  goremmenta  were  eetabliiiied,  subject  to  the  authority  of 
the  Engliah  Crown  and  ultimately  of  the  British  Parliament. 
But^  like  most  of  the  institutions  under  which  English-spcaldiig 
peoples  now  live,  they  have  a  pedigree  which  goes  back  to  a 
tune  anterior  to  the  discoTery  of  America  itaell  It  begins  with 
the  English  Trade  Guild  of  the  middle  ages,  itself  the  child  of 
■tall  mott  ancient  corporations,  dating  back  to  the  days  of  im- 
perial Rome,  and  formed  under  her  imperiahable  law.  Chartera 
were  granted  to  merchant  guilds  in  England  sa  fai"  back  as  the 
days  of  King  Henry  L  Edward  IV.  gave  an  elaborate  one  to- 
the  Uercbant  Adventurers  trading  with  Flanders  in  1463.  Ia 
it  we  may  already  discern  the  arrangements  which  are  more  fully 
Mt  forth  in  two  later  ehartera  of  greater  historical  interest^  tha 
VOL.  I  S  I 
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charter  of  Qaeen  ElizalMtli  to  tlie  East  India  CompaQj'  in  1599, 
ud  the  diazter  td  Charlea  L  to  Hm  "  GoYtamat  and  Onmpan^  <^ 
tha  Mattaohiuetta  Bay  in  Ne ir»-Eiigland  '  in  1628.  Bodi  thsM 
inatnunoita  -  Mtabliah  and  inooipoKate  bading  eompaniea,  irith 
power  to  impleMl  amd  be  imt^Md«d,  to  hm  &  common  aeal,  to 
pnwrnro  aod  aoqoire  lands  ten«mfliits  ud  hereditament^  with 
proriaions  for  tjia  making  of  ordinaaow  for  the  wtiihn  cd  the 
company.  The  Manachusetta  Charter  oreatea  a  frame  of  goTem> 
ment  owmiirtang  of  a  ^^oremor,  deputy -;gDTemor,  and  eighteen 
Msiftanta  (the  term  atill  in  use  in  many  of  tlie  London  dij 
gnildi),  and  directa  ttiem  to  hold  four  times  a  year  a  gsnenJ 
meeting  of  the  company,  to  be  called  the  "  greata  and  general! 
Coort^'  in  which  general  court  "the  OoTcmor  or  deputae 
CioTOnor,  and  such  of  the  aaeistonte  and  Freemen  of  the  Coiii]Mny 
as  shall  be  preaent^  shall  hare  fall  power  aod  authoiitiy  to  fhooao 
other  peratms  to  be  free  of  the  Company,  and  to  elect  and  vm- 
statute  such  ofBcera  aa  tiiey  ahall  thmfce  fitt  for  "■"■■gi'^g  tike 
a&ires  <d  the  saide  Gbremor  and  Company,,  and  to  make  LawM 
and  Ordinances  fdr  the  Good  and  Welfare  of  Hie  aaide  Oompiu^, 
and  for  Uur  Oovemmoit  and  Ordering  of  the  saide  Landes  sod 
Plantarfm,  and  the  Peq>le  iithabiting  and  to  inhabits  tbe  same^ 
aoA  aa  such  I^wes  and  Ordinanees  be  not  cwtrary  or  rqmgnant 
to  the  lAvea  and  Statnta  et  this  our  realms  of  I^igland."  In 
1691,  tlie  charter  of  1628  liaving  been  deolsred  forfeited  in 
168^  a  new  ose  was  granted  by  Emg  William  and  Queen  Mary, 
and  this  instrumentt  while  it  retain*  much  of  the  language  and 
some  of  the  charact«r  of  the  tzade  guild  charter,,  is  ruUy  a 
political  frame  of  gOTemment  for  a  colony.  The  avistaata 
receire  the  additional  title  of  eooneillcss ;  their  number  is  raised 
to  twenty-eight ;  they  are  to  be  chosen  by  the  general  oonrtt  Uti 
the  genraal  court  itself  la  to  consist^  together  with  the  goveriHir 
and  a«Biatant^  of  freehoUera  elected  by  towns  or  plaees  witliin 
the  colony,  Uie  eleetraa  being  pwsons  with  a  ffnty  shilling  free- 
hold or  other  property  worth  £40.  The  goremw  w  directed  to 
appoint  judges,  commissioners  of  oyer  and  termini,  •etc. ;  the 
general  court  receiTsa  power  to  establish  judicatories  and  courts 
of  record,  to  pass  lam  (being  not  repugnant  to  ,the  laws  of 
Ki^and),  and  to  provide  for  all  necessary  ciTil  ofBcea,  An 
^ipeal  from  the  courts  shall  always  be  to  Uie  King  in  bis  privy 
council  Hiis  is  a  true  political  Constitution,^  ITnder  it  the 
>  naoldMttnlTpaUtieilOoiutltntlaiilnAmvlMlithtiattnuiuiitcalltdtki 
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«oloiijr  was  goramed,  and  in  the  main  well  and  wisely  gorarned, 
till  1780.  Much  of  it^  not  merely  ita  terms,  such  Eia  the  name 
General  Court,  but  its  solid  framework,  was  transferred  bodily  to 
the  Z^Iassachusetts  Constitution  of  1760,  which  is  now  in  force, 
and  which  profoundly  influenced  the  Convention  that  prepared 
the  Federal  Constitution  in  1787.  Yet  the  charter  of  1691  is 
nothing  but  an  extension  and  development  of  the  trading  charter 
of  1628,  in  which  there  already  appears,  as  there  had  appeared  in 
Edward  IV. 's  charter  of  1463,'  and  in  the  Hast  India  Company's 
charter  of  1599,  the  provision  that  the  power  of  law-giving, 
otherwise  unlimited,  should  be  restricted  by  the  terms  of  the 
charter  itself,  which  required  that  every  law  for  the  colony 
should  be  agreeable  to  the  laws  of  England.  We  have  therefore 
in  the  three  charters  which  I  have  named,  those  of  1463,  1599, 
and  1628,  as  well  as  in  that  of  1691,  the  essential  and  capital 
characteristic  of  a  rigid  or  supreme  Constitution — vis.  a  frame 
of  government  established  by  a  superior  authority,  creating  a 
subordinate  law-making  body,  which  can  do  everything  except 
violate  the  terms  and  banscend  the  powers  of  the  instrument  to 
'  which  it  owes  its  own  existence.  So  long  as  the  colony  remained 
under  the  British  Crown,  the  superior  authority,  which  could 
amend  or  remake  the  frame  of  government,  was  the  British 
Crown  or  Parliament  When  the  connection  with  Britain  was 
severed,  thdt  authority  passed  over,  not  to  tbe  State  legislature,  . 
which  remained  liiuit«d,  as  it  always  bad  been,  but  to  the  people 
of  the  now  independent  commonwealth,  whose  will  speaks 
through  what  is  now  the  State  Constitution,  just  as  the  will  of 
the  Crown  or  of  Parliament  bad  snoken  through  the  charters  of 
1628  and  1691. 

I  have  taken  the  case  of  Massachusetts  as  the  best  example  of 
the  way  in  which  the  tjwling  Company  grows  into  a  colony,  and 
the  colony  into  a  State.  But  some  of  the  other  colonics  furnish 
illustrations  scarcely  less  apposite.  The  oldest  of  them  all,  the 
acorn  whence  the  oak    of   English    dominion   in  America  has 

FnadADMUtal  Orden  of  CacnecUcDt,  fnmed  by  tlis  InhibiUnti  of  Wlmbor, 
HuUord,  siid  Walbsnfltld  is  1638,  mamonblB  jai,  whn  thi  eRlMiuUad 
nrolt  of  ScotUnd  ured  th«  lib«rtit>  of  EDElind.  Caim«tlciit  wu  afUrwudi 
itgaluliad  hj  Chula  II. '■  chirt«r  ol  IBBa  U>  "th»  OaTtraar  ud  Compur  °' 
tbaEngliihcoloiiTotCoantcticut." 

'  Tha  chulcT  to  tbs  Fluidna  Campuiy  of  1163  fsrbidi  tbs  uutking  of  uj 
law  conbuT  to  th«  Intant  of  ths  cbarUr,  aod  p'ravidM  tbat  si^  lasli  law  ahall 
twnnlL 
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apnm^  iba  wAonj  <rf  Yirgmia,  was,  b^  tha  second  charter,  of 
1 609,  establuhed  under  tlie  title  of  "  The  Tresenrer  ud  Compu  j 
of  Adrentoren  and  Planters  of  the  Citj  of  London  for  the  first 
oolonj  in  Virginia."  ' 

Within  the  period  of  ten  ^ears,  under  the  last  of  the  Tudors 
and  the  first  of  the  Stuarts,  tiro  trading  charters  irere  issued  to 
tiro  Companies  of  English  adTentoren.  One  of  lliese  charteis  is 
the  root  of  English  title  to  the  East  and  the  other  to  the  Westi 
One  of  these  Companies  has  grown  into  the  Empire  of  India ;  th« 
other  into  the  United  States  of  N^th  America.  If  England  had 
done  notiiing  else  in  history,  she  might  trust  for  her  fame  te  tlie 
work  which  these  charters  began.  And  the  foundations  of  botli 
dominions  were  laid  in  the  age  which  was  adorned  by  the  greatest 
of  all  her  crealiTe  minds,  and  gave  birth  to  the  men  who  set  on 
a  soUd  basis  a  frame  of  representatiTe  gOTemment  which  all  the 
free  nations  of  the  modem  world  have  copied. 

When,  in  1776,  the  thirteen  colonies  threw  off  their  allegtanee 
to  King  George  DX,  and  declared  themselTes  independent  States, 
the  oolonial  charter  naturally  became  the  State  Constitution.* 
In  moM '  cases  it  was  remodelled,  witb  large  alterations,  hj  Ha  ' 
revolting  colony.  But  in  three  States  it  was  maintained  un- 
changed, except,  d  course,  so  far  as  Crown  authority  was  con- 
cerned, via.  in  libssachnsetto  tall  1780,  in  Connecticut  tOl  IBIS, 
and  in  Rhode  Island  till  1642.*    The  other  twenty-nine  States 

*  Tha  pbiMt  Tint  C0I0117  JijHTijntjh—  what  *ft«nraidi  bwun*  tba  Btsta  of 
Tliglnl*  frbm  Uie  aam  uortlierlr  ptrti  of  Tirgliil*,  iftarwicdi  oiUad  K«w  Ing. 
luid.    Th«  BwranA  oolonj  tm  to  bs  Flrmoath,  om  af  tlia  two  Mttt«nMitt«  vU^ 


*  Snm  in  deobifaig  haraaU  indapcodoit,  Haw  Janay.elusg  to  tlu  luip*  that 
tha  noQiv  oanntrr  would  ntont  to-wlHr  coantelt,  ud  aTsrt  tha  daparton  ol  bai 
abildnD.  Bha  addad  at  Uia  and  ofhar  Conitltatloii  ot  Sd  Julr  1770  tba  foUowtiv 
trarlao — "  Prorldad  ainm  and  It  la  tlia  In*  Intant  and  maanlig  at  tUa  Odd- 
gnm,  tliat  If  a  racoodliatton  batiraan  Qreat  Britain  and  tluaa  ooloaha  dionld 
taka  ptaoe,  and  tlia  latter  be  takan  again  ondu  tha  protactlan  and  goranunant  of 
tha  (>gwB  at  Britain,  thla  charts'  ihall  ha  nnll  and  raid,  otharwlaa  laoialn  Bnn 
and  inviolahla."  The  truth  la  that  Oa  colonlita  till  allsnatad  b;  tha  bahaTionr 
of  Kigland,  had  tar  more  Msdl;  facllngi  tawatdB  bar  than  aha  had  tomida  tham. 
To  tham  aha  vai  tha  old  homa,  to  ha  thaj  wars  ajmplr  onftomara,  Soma  In* 
tanatlng  fUnatrationi  of  tha  vlawa  tlicD  entartalnad  aa  to  tha  nia  af  oolaaita  maf 
ba  found  in  tha  famona  diaomdon  In  tha  fourth  book  of  Adam  Smith'*  (Taoltt  qf 
IfsHoiit,  «bteb  appaand  is  177S. 

*  Bbode  laland  limpl;  paoad  a  itatnta  b;  hai  lagialatnra  in  Ha;  177S,  tab 
■Utotliig  allaglatloa  to  tha  colon;  toi  alliglanoa  to  tha  El^  Connaotlont  paaaed 
tb*  lUlciwlitg  atatnte  : — "  Ba  it  aaaetcd  b;  tha  Oovaraar  and  Canncll  and  Hnaa 
«(  BaplawntaBva^  In  ganaral  conrt  aiaamblad,  that  tha  anoiant  farm  of  dtll 
(VTanimaDt  eontalaid  in  tha  chartat  from  Chirlaa  11.,  Slug  of  IntfaDd,  and 
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admitted  to  the  XTnion  in  addition  to  the  original  tJurteen,  hare 
aD  entered  it  ai  o^fanized  ulf-goTeming  commomties,  with  Huar 
ConstitutJona  already  made  by  their  reapectire  peoples.  Each 
Act  of  Congrest  which  admite  a  new  State  odmita  it  u  k  mh- 
eiating  commonwealth,  reeogniiing  rather  than  affecting  to  utao- 
tion  its  Constitution.  Congress  maf  impose  conditions  which 
the  State  Constitution  most  fulfil  But  the  authority  of  the 
StAte  Constitutions  does  not  flow  from  Congress,  but  from  accept- 
ance hj  the  citizens  of  the  States  for  which  they  are  made.  Of 
these  instruments,  therefore,  no  less  than  of  the  Constitutions  of 
the  thirteen  original  States,  we  may  say  that  although  subeequent 
in  date  to  the  Federal  Constitution,  they  ar^  so  ^  ss  each  State 
is  concerned,  dtjurt  prior  to  it;  Their  authority  OTer  their  own 
dtisens  is  nowise  derived  from  it^  Nor  is  this  a  mere  piece  of 
technical  law.  The  antiquity  of  the  older  States  as  separate 
commonwealths,  running  back  into  the  heroic  aged  of  the  £rat 
colonization  of  America  and  the  days  of  the  BeTolutionary  War, 
is  a  potent  source  of  the  local  patriotism  of  tbeir  inhabitants,  and 
gives  these  States  a  sense  of  historic  growth  and  indwelling  oco^' 
porate  life  which  they  could  not  have  possessed  had  they  been 
the  mere  creatures  of  the  Federal  Government 

The  State  Constitutions  of  America  well  deserve  to  be  coni' 
pared  with  those  of  the  self-governing  British  ocdonies.     But  one 

■dopUd  iij  tha  pupla  of  tUi  SUta,  ihtll  ^  ud  nm^a  Um  dvll  Ooautttntiaii  of 
thli  SUta,  uidar  tha  aola  antlioTltj  of  tlia  paopla  thanof,  Indqieudant  of  any 
king  or  prlnea  vliataTar ;  aod  thai  thli  repablla  la,  and  aliall  £u  arat  1h  and 
rtEuIn,  a  frae,  aoraralgii,  and  indapandsnt  State,  bj-  tiu  nama  of  tlia  Btata  of 
Cannaatlont."  (Threa  paragrapha  IdUot  containing  a  ihort  "  BUI  of  Rlghta," 
and  aaanrtng  to  tha  Inhabftanta  of  anj  othar  of  tha  Unltad  Statca  tba  aajna  Uw 
'  ■odJaatlcaasnatlTeaotthaBUtcanJored.)  Thla  fa  all  that  ConnaoUcat  thongtat 
uascaaarr.  Sba  had  poaaaaaad,  *a  did  Bhoda  laland  aUo,  tha  right  at  appointiiig 
bar  OWD  goranioT,  ud  tharafon  did  aot  need  to  labatltatc  anj  na*  anthorlt;  tat 
•  tojtl  gorarnsc. 

'  Ot  eowaa  fa  prutloa  It  la  poaaCbl*  tea  Coograai  to  I^naoea  tha  ohmctai  ef 
■  State  ConatltntlOB.  becanaa  a  Stata  whoa*  Conatatatlan  tontalai  proTlaiDna  which 
Unngnaa  dlaapptona  mar  ba  lafnaad  adsiiaaion.  But  ttnoa  tha  axUnctiuk  of 
aUvtry  and  oooplatlaTi  of  tha  proeeaa  ot  noouitrootioti,-  Mothnia  tar  the  aiaroln 
oftoeh  a  povariaralT  arlaa.  It  iraa  oMd  to  compal  tha  "™-<'"g  Btataa  te  modify 
thali  OHuUtntiona  to  u  to  gat  rid  of  aU  taint  ot  alBTarr  baton  tbdr  unatan  and 
npiaaaotatlm  wait  raadmittad  to  Congcaaa  attar  the  war.  Ot  couna  Oongnaa  la 
not  boond  to  admit  a  commnnltr  daalriiig  to  bo  noogsisad  at  a  Stata.  Utah  haa 
baan  kapt  knocking  at  tha  door  ot  the  Union  for  macj  Jfo,  hteaoaa  tha  m^orlt; 
of  bar  inhabitanta  11a  nudar  nupldoD,  aad  tha  nation  wUica  to  ntain  far  lb« 
porpoaa  of  prarantlng  poljgaay  that  foil  control  «Meh  oan  ba  aiandaad  onr  a 
Tairltorf  bat  not  OTar  a  Btatt.  And  aomatimsa  a  dominant  partj  poatpouM  lbs 
admlailon  of  a  Stat*  Ukdf  to  atrangthan  br  ita  rota.tha  oppodta  part;. 
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remarkable  differeaoe  miut  be  noted  hara.  The  conslitatioiu  of 
BiitiBh  colonies  haTe  all  proceeded  from  tlie  Imperial  Parliament 
of  the  United  Kingdom,  which  retains  its  fall  legal  power  of 
legislating  for  eveiy  part  of  the  British  dominions.  In  manj 
n&ses  a  colonial  constitution  proTides  that  it  m&j  be  itaelf  altered 
hj  the  colonial  legislature,  oi  course  with  the  assent  of  the 
Crown;  bat  inaomacb  «s  in  ita  origin  it  ia  a  statutory  oonatatn- 
lion,  not  self-grown,  bat  planted  as  a  shoot  by  the  Imperial 
Parliament  at  home,  Parliunent  may  always  alter  or  abolish  it 
Congress,  on  the  other  hand,  has  no  power  to  alter  a  Bt&te  con- 
stitution. And  whatever  power  of  alteration  has  been  granted 
to  a  British  colo'ny  is  exerdaable  by  the  legislature  of  the 
colony,  not^  aa  in  America,  by  the  citisena  at  Urg& 

The  original  Constitutions  of  the  States,  whether  of  the  <dd 
thirteen  or  of  tJie  newer  twenty-fives  have  been  in  nearly  every 
caes  aubeequently  recast  in  some  instwioBa  fiT«^  aiz,  or  even 
seven  times,  ae  well  aa  amended  in  particular  pcnnt&  Thua  Con- 
atitutiona  of  aU  dates  are  now  in  force  in  different  States  from 
that  of  Maaaaehuaetts,  enacted  in  1780,  but  lar^y  amen4ed 
since,  to  that  of  Florida  enacted  in  1686. 

Every  existing  Constitution  ^  the  fork  of  the  people,  not  of  the 
legialature  of  the  Stata  Hie  Constitations  of  the  revolutionary 
period  were  in  a  few  instances  enacted  by  the  State  legislature, 
acting  as  a  body  with  plenary  powen^  but  more  usually  by 
the  people  acting  through  a  Convention,  t.a  a  body  eapeeially 
chosen  by  the  voters  at  large  for  the  purpoee,  and  invested  with 
full  powers,  not  only  of  dn^ting,  but  of  adopting  the  instTument 
ot  governments*  But  since  1793,  when  Kentucky  framed  her 
Constitution,  ^e  invariable  |»actice  has  been  for  the  Conventicoi, 
elected  by  Oie  votera,  to  submit,  in  accordance  with  Uu  pre- 
cedent set  by  Maasaohusetts  in  1780.   the  drtit  Constitotion 

'  ^u  toar  nair  BUtM  m  now  (1889)  eouting  thalr  raipMitlTC  (wnaUtBttm^ 
bnt  In  vlukt  follovi  tli«M  ira  so^  bcotoM  they  oould  not  ba,  wfafad  to, 

'  In  Bliods  IiUnd  and  Oonntctleali  u  ilrMdjr  itiitw^  ths  legtalitnn  —■''■"•*■■ 
tba  colooul  Conitltatlini  u  ■  Btita  dniitttiitian.  'Id  South  CuvUna  •  bodr 
tilling  ItHlf  the  "PiOTincbl  Oongnat"  cUimed  to  b«  ths  "O«oenl  AnnnUj, 
or  legifllAtora  of  Uia  coloQj,  ud  M  noh  AnutAd  tho  CorutitntloTi.  In  tha  oQiar 
Mtollisg  (Dloniw,  assapt  MuauhiuatU.  OonrasUona  or  Congraaaaa  ouatad  the 
CoDiUtDtton  on  bahalt  of  the  paoplt^  not  ratNnJttlDg  It  to  the  Totan  for  nUBim- 
thn.  Is  HwatohoMtta  tha  Connntlon  antanlttad  ita  dnft  to  tha  Totww  in  17801 
•ad  tba  Totara  tdoptad  i^  >  prerloni  dnft  tnbmittad  tij  tlia  lagliUtnra  tn  177B 
&Tlng  iMan  i^facttd.  In  no  SUta  woold  tha  Idea  of  allowing,  a  OoBTntlia  to 
•naot  ■  ooniHlntlon  ai  >  aoreMipt  bod?  ha  now  wtartaliMd. 
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framed  by  it  to  the  citizens  of  the  State  at  large,  who  rote  upon 
it  Yas  or  No.  They  Usoally  vote  on  it  u  a  -whole,  and  adopt  or 
reject  it  en  NoCf  but  somatimes  provision  ia  mads  for  voting 
sepantely  on  tome  particular  point  or  points. 

The  people  of  a  State  retain  for  ever  in  their  hands,  alto- 
gether independent  of  the  National  govenunent^  the  power  of 
altering  their  Constitution.  When  a  new  Constitution  is  to  be 
prepared,  or  the  existing  one  amended,  the  initiative  usually 
comas  from  the  legislature,  which  (either  by  a  simple  majority, 
or  by  a  two-thirds  majority,  or  by  a  majority  in  two  Bueceasive 
legislatorei^  as  tLe  Constitution  may  in  each  instance  provide)  . 
submits  the  matter  to  the  voters  in  one  of  two  ways.  It  may 
either  propose  to  the  people  certain  specific  amendments,'  or  it 
may  aelc  the  people  to  decide  by  a  -direct  popular  vote  on  the 
propriety  of  calling  a  constitutional  Convention  to  revise  the 
whole  existing  Constitution.  In  the  former  case  the  amend- 
ments suggested  by  the  legislature  are  directly  voted  on  by  the 
eitiiena ;  in  the  latter  the  legislature,  so  soon  as  the  dtisens  have 
voted  for  the  holding  of  a  convention,  provides  for  the  election 
by  the  people  of  this  convention.  When  elected,  the  Conven- 
tion meets,  sets  to  work,  goes  through  the  old  Constitution,  and 
prepares  a  new  one,  vrhich  ia  tiien  presented  to  the  people  for 
ratification  or  rejectioa  at  the  poUs.  Only  in  tbe  little  State  of 
Delamre  is  the  function  of  amending  the  Constitotion  still  left 
to  tlie  legislature  wltiiout  the  subsequent  ratification  of  a  popular 
vote,  subject  hovever,  to  the  provision  that  changes  must  be 
passed  by  two  succenive  legialatnree,  and  most  have  been  put 
before  the  people  at  the  election  of  members  for  the  second. 
Some  States  provide  for  the  submission  to  the  people  at  fixed 
interval^  of  seven,  ten,  sixteen,  or  twenty  years,  of  the  propriety 
of  calling  a  convoition  to  revise  the  Constitution,  so  as  to  secure 
that  tbe  attention  of  tiie  people  shall  be  drawn  to  the  question 
whether  Uieiz  scheme  of  government  ongbt  or  ought  not  to  be 
changed.  Be  it  observed,  however,  that  whereas  tlie  federal 
Conatitdtion  can  be  amended  only  by  a  vot«  of  three-fourths  of 
the  States,  a  Constitution  can  in  ijearly  every  State  be  changed 
by  a  bare  majority  of  the  citizens  voting  at  the  polls.'     Hence 


*  flnmttfaiM.  huMiW)  u  alacilnts  nutfcrllj  «f  ill  tbt  qaiDlid  nttn  ti 
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wo  iiut7  o^iect,  and  shall  find,  that  these  insli'umenta  are  altered 
more  frequently  and  materiallj  than  the  Federal  Conatitutiou  baa 
been. 

A.  StAte  Ckuutitution  U  not  onlj  independent  of  bbe  centzal 
national  goremment  (tare  in  certain  points  already  ipedfiedX  it 
is  also  the  fundamental  organio  law  of  the  State  itsell  The 
State  eziats  as  a  commonwealth  by  -rirtue  of  its  Constitution,  and 
all  State  authoritaas,  legislatiTe,  ezecutir^  and  judicial,  are  the 
creatoras  of,  and  subject  to,  the  State  Const! tation.'  Just  as 
the  Presideat  and  Congress  are  placed  beneath  the  Federal  Con- 
■titntjco),  so  tba  QoTemor  and  Houses  of  a  State  are  subject  to 
its  Gonstitation,  and  any  act  of  theirs  done  either  in  contoaTeo- 
taon  of  its  provisions,  ct  iu  excess  of  the  powers  it  confers  on 
them,  li  absolutely  void.  AH  that  has  been  said  in  preceding 
ehi^iters  regarding  the  fuaotious  of  the  courts  of  law  where  an 
Act  of  Congreat  is  alleged  to  be  inconsistent  with  the  Fedsral 
Oifwtitalioii,  iq»plies  equally  where  a  statute  passed  by  a  State 
legiilatarfl  is  all^^  to  tTansgress  the  Constitataon  ti  the  State^ 
*nd  of  ooorse  such  validity  may  be  coatestAd  in  any  oourt^ 
irtiether  a  State  oonrt  at  a  Federal  ooni%  because  the  question  is 
an  ordinary  qoestion  <tf  law,  and  is  to  be  aoived  by  detarmining 
whether  or  no  a  law  of  inferior  authori^  is  inconsistent  with  a 
taw  of  anperior  aathority.  WheneTer  in  any  leg^  {awseeding 
before  any  tnbunal,  either  pvty  relies  on  a  State  statute,  and 
the  other  party  alleges  that  this  statute  is  vifra  nret  of  tiie  State 
rtqalwd.  In  Bliod*  Iikad.  (whai«  thi  Totbic  la  In  town  ud  ward  mmOagt)  ■ 
IkiM.flftba  BUjoritr  k  neadtd,  ud  in  Bonfii  Omdlnn  the  ntUoaHon  of  th*  nut 
tUoUd  liglalatan  hj  >  t«»thitdi  m^anj  fa  taA  Hobm  h  a  i  at  wry.  In 
Entn^  and  DaUmn  tlM  fropoMl  to  mH  ■  oon*«atioB  moit  tw  oronnd  hj  a 
mtieritr  of  aU  Uw  ntMi.  Dalamn  bavlig  darlac  HT«raI  7<an  fiUad  In  tto 
■ttimpt  to  ama^  bar  Ooutltatlia  (of  1S31]  ij  Hu  Usialatun,  ttU  baok,  In 
1887.  oa  tho  ptapa^  to  hold  a  ooartitntkoal  •ananUon,  but  smU  not  aanva 


a  to  11m  ^ovUmi  of  Stata  OoutitiiUaDa  jbmj  ba  feond  la 
>  SoMa  Lma,  and  In  tlie  artlda  «  BUtu  "  tn  tha  Awtritat 
OgtlvmdHa  ^  PMtaal  aalma.  Of  ooidh  tlia  gnat  aotbnltj  ia  tha  odlaatloa 
of  O*  BtM*  ODoMttalloa^  (nteubg  aU  Out  bara  baas  dnlr  aaaaUd  abuia  1776, 
te  a*  two  th^  qoaito  Tolamaa  aatitled  Ftdtral  nut  Oait  CatuUtaliomM,  pub- 
a^id  aadv  tba  aatbstttr  t£  Ooar«aa  hj  Ban  Pvlay  Poon,  Waahlngton.  1578. 
U  li  BMh  to  b*  vlabid  Uiat^  aninal  or  btainlal  anpplsia«Bt  to  Foon'a  aollta- 
Hon  JwnH  ba  HlWally  rabtkbad,  amtaioing  aU  Oa  neir  eoaaUtatloD*  aod  eoa* 
aWtalleBsl  Maodmmto  At  pnMot  It  la  nrr  ^ISaa)^  a>v«l>Il7  &"  •  raatdnt 
laloKvatto  awMtiin  amotlr  Ixrw  lb*  ooaaUtBtltai  <(  axfe  Btato  atud* ;  aad 
IaAlBdBltnMteaB7«i«slnto«U«hI»7,e«lsCtoaia  dlOnHr.teM 
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Iflgialfttnn^  and  thwafore  void,  tibe  taribuiul  mnst  detarmma  lite 
qneitioii  jut  oa  it  voold  datonnine  whather  a  bje-UT  made  bf  a 
monicipal  council  or  a  railway  company  vas  in  «xceM  of  ilie  law- 
making power  which  the  mnnicipality  or  ths  oompaay  had 
received  from  the  highra  authority  which  incorpontod  it  and 
gave  it  euch  legialatiTS  power  as  it  poeBeaM&  But  althoogh 
Federal  courts  are  fully  competent  to  ent«rtun  a  qoeetion  arising 
on  the  construction  of  a  State  Constitation,  their  practice  is  to 
follow  the  [««oedenta  set  by  any  decision  of  a  court  of  the  State 
in  qaestion,  just  as  tiioj  would  follow  the  decision  of  an  ^'^g^''■^' 
eoUTt  in  determining  a  point  of  purely  English  law.  They  hold 
sot  only  that  each  State  most  be  assumed  to  know  ita  own  law 
better  than  a  stranger  can,  but  also  that  the  supreme  court  of  a 
State  is  the  authorized  exponent  of  the  mind  of  Uie  people  who 
enacted  its  Constitution. 

A  State  Constitudon  is  realty  nothing  but  a  law  made  directly 
by  the  people  roting  at  the  polls  upon  a  draft  submitted  to  Uion. 
'She  people  of  a  SU^te  when  they  so  vote  act  as  a  primary  and 
constituent  assembly,  just  as  if  they  were  all  summoned  to  meet 
in  one  place  like  the  folkmoots  of  our  Teutonic  forefitthere.  It 
is  only  their  unmben  that  |H%Teat  them  from  so  meeting  in  one 
place)  and  oblige  the  vote  to  be  taken  at  a  variety  of  polling 
places.  Hence  the  enactment  of  a  Constitution  is  an  ezercisa  of 
direct  popular  sovereignty  to  which  we  find  few  parallels  in 
modem  Europe,  though  it  was  familiar  enough  to  the  republics 
<£  antiquity,  and  has  lasted  till  now  in  some  of  the  caabns  of 
Switierland.* 

The  importance  of  this  character  of  a  State  Gonstatation  as  a 
popularly-enacted  law,  overriding  every  minor  State  law,  becomes 
all  the  greater  when  the  contents  of  these  Constitutions  are 
OTamined.  Europeans  conceive  of  a  constitution  as  an'  insbn- 
^ent,  usually  a  short  instrument^  which  creates  a  frams  of 
govemment^  defines  its  departments  and  powers,  and  deelsm  the 
"primordial  rights"  of  the  subject  or  citizen  as  against  the 
nderK  An  American  State  Constitution  does  this,  but  does 
more ;'  and  in  most  cases,  infinit«ly  mora.  It  deals  with  a  variety 
oi  topics  which  in  Europe  would  be  left  to  the  ordinary  action 
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of  the  legiakbire,  or  of  admiidstratiTe  antlioritiei ;  and  it  por- 
lUea  these  topics  into,  a  minute  detail  hardly  to  be  looked  for  in 
a  fundamental  instrument.  Some  of  these  detaiU  vilt  be  menr 
tioned  presentlf.  Meantime  I  will  sketch  in  outline  the  frame 
and  contents  of  the  more  recent  constitutions,  reserving  for  next 
chapter  remarks  on  the  differences  of  t^pe  between  those  of  the 
older  and  those  of  the  newer  States. 

A  normal  Constitution  c^tnsists  of  five  parte  : — 

L  The  deSnition  of  the  boundariea  of  the  Stftt&  (This  does 
not  occur  in  the  case  of  the  older  States.) 

n.  The  so-called  Bill  of  Bights — an  enumeration  (whereof 
more  anon)  of  the  citizens'  primordial  rights  to  liberty  of  person 
and  security  of  property.  This  usually  stands  at  the  beginning 
of  the  Constitution,  but  occasionally  at  the  end. 

m  The  frame  of  goremment — Ce.  the  names  fimctaons  and 
powers  of  the  executaTO  officers,  the  legislatars  bodies,  and  the 
courts  of  JnstiGe.     This  occupies  seTetal  articlea, 

TV.  Mscellaneous  provisions  relating  to  adminislfation  and 
law,  including  articles  treating  of  schools,  of  t^e  militia,  of  tax- 
ation and  rerenue,  of  the  public  deb^  of  local  goremment^  of 
State  prisons  and  hospitals,  of  agriculture,  of  labour,  of  impeach- 
ment, and  of  the  metiiod  of  amending  the  Conetitution,  besidea 
other  matters,  to  be  mentioned  presently,  still  less  political  in 
their  character.  The  order  in  which  these  occur  differs  in 
different  instnimenta,  and  there  are  some  in  which  some  of  tlie 
abore  b^ics  axe  not  mentioned  at  all  The  more  recent  Con- 
B^tutions  and  those  of  the  newer  States  are  much  fuller  on  these 
points. 

V.  The  Schedule,  which  contains  provisions  relating  to  th« 
method  of  submitting  the  Constitution  to  the  voto  of  the  people, 
and  arrangements  for  the  tTansition  from  the*  previous  Constitu- 
tion to  the  new-one  which  is  to  be  enacted  by  that  vote.  Being 
of  a  temporary  nature,  the  schedule  is  not  strictly  a  part  of  the 
Constitution. 

The  Bill  of  {lights  ia  hifitorically  the  most  interesting  part 
of  these  Constitutions,  for  it  is  the  legitimate  child  and 
reiffesentative  of  Magna  Charta,  and  of  those  other  declarations 
and  enactments,  down  to  the  Bill  of  Kghta  of  the  Act  of 
1  WiUiami  and  Mary,  session  2,  by  which  the  liberties  of 
Englishmen  have  been  secured.  Most  of  the  thirteen  colonies 
when  they  asaertad  their  independence  and  framed  their  Con- 
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■tjtntioiis  iiiBertod  &  declantion  of  the  fimdamental  lighte  of  Uia 
people^  and  the  example  then  set  has  been,  followed  bj  the  newei 
Statea,  and,  indeed,  by  tlie  States  generoUj  in  their  most  recent 
Constitations,  Considering  that  «tl  danger  from  the  exercise  of 
despotio  power  apon  the  people  of  Uie  States  hj  the  ezecutaTs 
has  long  since  ranished,  tfaair  executive  anthoritiea  being  t&e 
creatoree  of  pc^okr  vote  and  nowadaya  rather  too  weak  than  too 
■tang  it  may  excit«  surprise  l^t  these  assertions  of  the  rights 
and  immunities  of  the  individnal  citi^n  as  against  the  goyem- 
ment  should  continue  to  be  repeated  in  the  instriunonte  of  to- 
day. A  reason  may  be  found  in  the  remarkable  constitntaonal 
conserratiBm  of  the  Americans,  and  in  their  fondness  for  the 
enunciation  of  the  general  max'"'"  of  political  freedom.  But  it 
is  aLto  argued  thst'^ese  declarations  of  principle  hare  a  practical 
valuej  as  asserting  tlie  rights  of  individuals  and  of  minoritiea 
against  arbitrary  conduct  by  a  majority  in  the  legislature,  which 
might,  in  the  absence  of  such  proviBions,  be  tempted  at  moments 
of  excitement  to  suspend  the  ordinary  law  and  arm  the  magis- 
tzates  with  excessive  powers.  They  are  therefore,  it  ie  held,  still 
Mifegoards  against  tyranny;  and  they  serve  tiia  purpose  id 
■tdemnly  reminding  a  State  legislature  and  ita  ofBcera  of  those 
fundamental  principles  which  they  onght  never  to  overstep.' 
Altiiongh  such  provisions  certainly  do  restrain  a  State  legislature 
in  ways  which  the  Britiah  Parliament  woold  find  inconvenient^ 
few  complaints  of  practical  evils  thence  arising  are  heard, 

A  general  notios  of  these  Bills  of  Rights  may  be  gathered 
from -the  Constitution  of  the  State  of  California  (1879),  printed 
in  the  Appendix  to  this  volume.  I  may  mention,  in  addition,  a 
few  curious  provisions  which  occur  in  tome  of  them. 

AH  jHtmde  for  fnll  freedom  of  religious  opinion  and  worahij^ 
and  for  the  eqoality  before  the  law  of  all  religious  denominations 
and  thtat  members;  and  many  forbid  the  establishment  of  any 
particular  ohurch  i^  eeet^  and  declare  that  no  public  money 
ought  to  be  applied  in  aid  of  any  religious  body  at  sectarian  in- 
stitution. But  Delaware  holds  it  to  be  "  the  duty  of  all  men 
frequently  to  assemble  for  public  worship;"  and  Termont  adds 
that  "  every  sect  or  denomination  of  Chnstiani  ought  to  observe 
the  Sabbath  or  Lord'*  Day."  And  tliirteen  States  declare  that 
the  provimtmB  for  freedom  of  conscience  are  not  to  be  taken  to 
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«xcnM  Mta  of  licentiouanMa,  or  jtutifjr  pnctuM  ineouutent  vitb 
the  peftcfl  ukd  Mfetj  of  the  BUite.* 

LouiaiuiA  (Cotutitntion  of  1879)  decUre*  that  "kU  gororih 
ment  of  right  originatea  vith  Uw  poople,  u  founded  on  thoir  will 
tlaitt,  uid  ia  iiutitatad  aololy  fw  the  good  of  the  whole,  denying 
ita  jurt  poTan  fmm  tJte  eoDMot  of  the  goTerned.  Ite  onl^ 
legitunHte  end  is  to  protect  the  citiaeD  in  Uie  enjoyment  of  lif^ 
libert/,  and  property.  When  it  unimee  other  funetioni,  it  i> 
luurpetiou  end  opprenion." 

^entr-eix  State*  declare  that  "all  men  have  a  natural,  in- 
herent «ud  inalienable  right  to  enjoy  and  defend  life  and  liberty;" 
and  til  of  theee,  except  the  meUueholy  Uiaaouri,  add,  the  "aataral 
right  to  puraue  happinets." 

Eighteen  declare  that  all  men  hare  "a  natural  right  to  aeqnir^ 
jKMBe*^  and  protect  property.' 

^'-"TtipfM  (Conetitulion  of  1868)  providee  that  "the  right  of 
all  oitixene  to  travel  upon  pafalie  conveyancei  ahall  not  be  in- 
fringed iqion  nor  in' any  manner  Riii^ged."  A  limilar  provision 
OMun  in  tiie  Conatitiition  of  Loniaiana  of  1868,* 

Kentucky  (Conatitution  of  1650,  vhich  ie  itill  in  force)  la^ 
down  "that  abaolnte  arbitzary  power  over  the  lives,  Ubarty,  and 
pnperty  of  freemen  exists  nowhere  in  a  republic,  not  even  in  the 
largest  majority.  The  right  of  property  is  before  and  higher 
Uian  any  conititutional  sanction ;  and  iho  right  of  Ae  owner  oi 
a  slave  to  such  slave  and  ita  inerease  is  tJie  same  and  u  inviokhle 
at  the  right  of  the  owner  of  any  property  whatever.*  AH  power 
is  inherent  in  the  people,  and  all  free  govemmeDia  are.  founded 
on  their  aatiiority,  aod  instituted  for  their  peace,  nfe^,  hapjn- 
nesB,  and  security,  and  the  protecUon  of  property." 

All  in  one  form  or  another  seonre  the  freedom  of  writing  and 
■peaking  opinions ,  and  some  add  that  the  trutli  of  a  libel  may 
be  given  in  evidence^ 

Nearly  all  secure  the  freedom  of  pnbHo  meeting  and  petition. 
Considering  Uiat  these  are  the  last  rights  likely  to  be  infringed 

'  In  Irkuui,  llurluid,  HlidKlppl,  Hortli  Oanlliu,  SosU)  OtnUat,  >ad 
Ttxu,  ■  nui  ti  dacUnd  hiallglbls  for  olBoa  tt  he  dulia  th*  ulataDM  <rf  Ood ; 
Ik  PtnnarlTuit  ud  Thuihm*  ha  ii  iuallglhlB  If  ha  dpac  not  bdlan  In  God.  a^ 
fai  Uw  ailitmat  of  fntni«  nwudi  and  poalahBiaiitik  In  ArbuaM  and  HvjUnd 
*«sh  ■  paraoa  li  alas  Innompatant  ai  a  wltUM  t>  Juror. 

■  niiaa  prorldoui  vara  Inairtod  ahortJ/  aft*  tfca  CIlH  War  In  gidar  to  |(«> 
toot  Ut«  naSTOM. 

*  nili  fiTopodtloB  hai  ot  Bonna  Laan  MDiiIlad,  la  tfao^  bj  tho  Utalt  amaed- 
■uati  (illL  d*.  IT.)  to  Iha  radanl  OonitttntloB. 
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hj  a-  State  gorenunent)  it  ia  odd  to  find  Florida  in  h«r  Conetita- 
tioii  of  1886  jroridisg  that  "  the  people  shall  hare  the  right  to 
auemble  together  to  consult  for  the  common  good,  to  inatnict 
their  represeDtativee,  and  to  petition  the  legislature  for  redrew 
of  grievancea." 

Many  provide  that  no  m  post  fatio  law,  nor  lav  impairing  the 
obligation  of  a  oonbae^  shall  be  passed  by  the  Stato  legislature ; 
and  that  [^Tato  property  shall  not  be  token  by  the  Btato  vithout 
just  compensation. 

Many  forbid  the  creation  of  any  title  of  nobility. 

Many  declare  t^t  the  right  of  dtizens  to  bear  arms  shall 
never  be  denied,  a  proviaion  which  might  be  expected  to  jsuve 
inconvenient  whars  it  was  desired  to  check  the  habit  of  carrying 
levolvera.  Tennessee  therefore  (Constitotion  of  1870}  prudently 
adds  that  "  the  legislature  shall  have  power  to  regulate  the  wear- 
ing of  arms,  with  a  view  to  prevent  crime."  So  also  Texas,  where 
such  a  provision  is  certainly  not  niperfluous.  And  five  others ' 
allow  the  legislature  to  forbid  the  carrying  of  concealed  weapons. 

Some  declare  that  the  estates  of  soicddei  shall  descend  in  the 
ordinary  coune  of  law. 

Most  provide  that  conviction  for  treason  shall  not  wwk  ooirup- 
tioo  of  bl(X)d  nor  fbrf  eitare  of  estate. 

Seven  forbid  white  and  coloured  childian  to  betangbt  in  the 
same  public  schools. 

Many  declare  the  right  of  trial  by  jury  to  be  inviolate,  even 
whSe  permitting  the  parties  to  waive  it 

Some  forbid  imprisonment  fqr  debt,  except  in  case  of  fraud, 
and  secure  the  acceptance  of  reasonable  bail,  except  for  the 
sravest  chargea 

Several  declare  that "  perpetuities  and  monopolies  are  contrary 
to  the  genius  of  a  free  State,  and  oOght  not  to  be  sllowed," 

Some  declare  that  aliens  or  foreigners  shall  have  the  same 
rights  of  holding  property  ss  citizens. 

Many  forbid  the  panting  of  any  hereditary  hononn,  privileges, 
or  emoluments. 

North  Carolina  dedaree  that  "as  political  rights  and  privil^ea 
are  not  dependent  upon  or  modified  by  proper^,  therefore  no 
property  qualification  ought  to  affect  the  right  to  vote  or  hold 
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office ;"  uid  aJso,  "secret  political  Bociedes  are  dangerous  to  the 
liberties  of  a  free  people,  and  should  not  be  tolerated." 

Massacbusetts  eeta  forth,  as  befits  a  Puriten  State,  high  monl 
views :  "  A  frequent  recurrence  to  the  fundamental  principles  of 
the  Constitution,  and  a  constant  adherence  to  those  of  piety, 
josticey  mod,tt«tion,  temperance,  indusby,  and  frugality,  are 
absolutelj  necessary  to  preeerre  tlie  advantages  of  liberty  and  to  . 
main  tain  a  free  goTsmment  The  people  ought  consequently  to 
have  a  particular  attention  to  all  those  principles  in  the  choice  of 
their  officers  and  repreeentativea,  and  they  have  a  right  to  require 
of  their  law-givers  and  magistrates  an  exact  and  constant 
observance  of  them." 

New  Tork  (Conetitiition  of  1846)proyideB;  "  All  lands  wiUiin 
this  State  are  declared  to  be  allodial,  so  that,  subject  only  to  the 
liability  to  escheat,  the  entire  and  absolute  propMfy  is  vested  in 
the  owners,  according  to  the  nature  of  their  respective  estates." 

Maryland  (Constitution  of  1867). declares  that  "a  long  con- 
tinmmce  in  the  executive  departments  of  power  of  trust  is 
dangerous  to  liberty ;  a  rotation,  therefore,  in  those  departments 
is  one  of  the  best  securities  of  permanent  freedom."  She  also 
pronounces  all  gifts  for  any  religious  purpose  (except  of  a  piece 
of  land  not  exceeding  five  acres  for  a  place  of  worship,  parsonage, 
or  burying-ground)  to  be  void  unless  sanctioned  by  the  legislature. 

These  instances,  a  few  out  of  many,  may  suffice'  to  show  how 
remote  from  the  commcm  idea  of  a  Bill  of  Bights,  are  some  of 
the  enactments  which  find  a  place  under  that  heading,  The 
constitution  makers  seem  to  have  inserted  here  such  doctrines  or 
legal  reforms  as  eeemed  to  them  matters  of  high  import  or  of 
wide  application,  especially  when  they  could  find  no  suitable 
place  for  l^em  elsewlkere  in  the  instrument. 

Of  the  articles  of  each  State  Constitution  which  contain  the 
frame  of  State  government  it  will  be  more  convenient  to  speak  in 
the  chapters  which  describe  the  mechanism  and  character  of  the 
governments  and  administrative  systems  of  the  several  States.  I 
pass  on  therefore  to  what  have  been  classed  as  the  Miscellaneous 
FroviaionB,  These  are  of  great  interest  as  revealing  the  spirit 
and  tendencies  of  popular  government  in  America,  the  economic 
and  social  condition  of  the  country,  the  mischiefs  that  havfa  arisen, 
the  remedies  applied  to  these  mischiefs,  the  tdeaa  and  beliefs  of 
the  people  in  matters  of  legislation. 

Among  such  provisions  we  find  a  Kreat  de^  of  matter  which  ia 
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in  no  diatinctiTB  Miise  constitutioiial  law,  but  general  l&w,  e.g.  ad- 
numatrative  law,  the  lair  of  judicial  procedure,  the  ordinary  private 
lav  of  family,  inheritance,  contzact,  and  so  forth  ;  matter  therefore 
-which  seenu  out  of  place  in  a  conatitntlon  becaose  fit  to  be  dealt 
with  in  ordinary  statutea.  We  find  minute  provisions  regarding 
the  management  and  liabilides  of  banking  componiea,  of  railways, 
or  of  corporations  generally ;  regulations  as  to  the  ealariee  of 
officials,  the  quorum  of  courto  sitting  in  banco,  the  length  of  time 
for  appealin^^  the  method  of  changing  the  venue,  the  publication 
of  judicial  reports ;  detailed  artangementa  for  school  boards  and 
aohool  taxation  (with  rules  regarding  the  separation  of  white  and 
Uack  children  in  schools),  for  a  departaient  of  agriculture,  a 
canal  board,  or  alabour  bureau ;  we  find  a  prohibition  of  lotteries, 
of  bribery,  of  the  granting  of  liquor  liceuceo,  of  usurioos  interest 
on  money,  an  abolition  of  the  distinction  between  sealed  and 
unsealed  instruments,  a  declaration  of  the  extent  of  a  mechanic's 
Hen  for  wcnrk  don&  We  even  find  the  method  prescribed  in 
which  stationery  And  coals  for  the  use  of  the  legislature  shall  be 
oontxacted  for,  and  prorisiona  for  fixing  the  rates  which  may  be 
chuged  for  the  storage  of  com  in  warehouses.  The  framers  of 
'ttiese  more  recent  consUtutions  have  in  fact  neither  wished  nbr 
cared  to  draw  a  line  of  distinction  between  what  is  prc^>er  for  a 
oonstitation  and  what  ou^t  to  be  left  to  be  dealt  widi  by  the 
St«to  legislature.  And,  in  tbe  case  of  three-fourths  at  least  of 
the  States,  no  such  distinctaon  now,  in  fact^  ezista. 

How  is  this  confusion  to  be  e3q>lained  I  Four  reaaooi  may 
be  st^geBt«d- 

^e  Americans,  like  the  English,  have  no  love  for^dentific 
arrangement  Although  the  Constitutions  have  been  drafted  by 
lawyers,  and  sometimes  by  the  beat  lawyers  of  each  Stat<^  logical 
cUadfication  and  dificrimination  have  not  been  sought  after. 

The  people  foond  the  enactment  of  a  new  Constitution  a  con- 
venient opportunity  for  enunciating  doctripee  they  rained  and 
carrying  through  reforms  &ey  desired.  It  was  a  simpler  and 
quifjcer  method  than  waiting  f«  legislative  action,  so,  when  there 
waa  a  popular  donand  for  the  estkUiehment  of  an  institution,  or 
for  some  legal  change,  tliis  was  diorelled  into  the  new  Constitu- 
turn  and  enacted  accordii^ly. 

The  peoples  <rf  the  States  have  come  to  distfust  their  respective 
l^islaturee.  Hence  they  desire  not  only  to  do  a  thing  forUiwith 
and  in  their  own  way  raUier  than  leave  it  to  the  chance  of  legisla- 
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tiva  action,  but  to  narroir  u  far  as  thej  conveniently  ^an  (and 
sometiinea  brthar)  the  ^bere  of  the  legulature. 

There  in  an  onmiitakable  with  in  the  minda  of  the  people  ta 
act  direbtlj  rather  than  through  their  repreaentatiTea  in  legisla- 
tion. This  sentiment  ia  chaiacteriatio  of  democraciea  eTeiywbeteb 
The  tame  cotudoua  reliah  for  power  which  leada  aome  democracie* 
to  make  their  repreeentativea  mere  delegate^  finds  a  further 
deTelc^unent  in  paanng  by  the  repreaentatirei,  and  setting  the 
people  itaelf  to  make  and  repeal  lawt. 

Thoaa  who  have  read  the  chapten  describing  the  growth  and 
expansioa  of  the  Federal  Constitution,  will  naturally  ask  how  far 
the  remarks  there  made  apply  to  the  Constitutions  of  the  sevwal 
States. 

These  insbrumenta  hare  leas  capadty  for  derelopment, 
whether  by  interpretataoa  or  by  usage,  tlian  the  Constitution  of 
the  United  States:  firstly,  becauae  they  are  more  eaaily,  and 
therefore  more  frequently,  amended  or  recast ;  secondly,  becaosa 
they  are  far  longer,  and  go  into  much  more  nuaute  det&tL  The 
Federal  Constitution  is  so  brief  and  general  that  custom  must  fill 
up  what  it  has  left  untouched,  and  judicial  construction  evolve 
the  application  of  its  t«rms  to  cases  they  do  not  expressly  deal 
with.  Bat  the  later  State  Constitutions  are  so  full  and  precisft 
tlut  they  need  little  in  the  way  of  ezpanaiTe  construction,  and 
leave  comparatively  little  toom  for  the  action  of  custcon. 

The  rules  of  interpretation  are  in  the  main  the  tame  as  thoea 
applied  \o  tbe  Federal  Constitution.  Obe  important  difTerence 
must^  however,  be  not«d,  springing  from  the  diffarent  character 
of  ijie  two  govemmenta.  The  National  Qovemment  is  an  artificial 
creation,  with  no  powers  except  those  conferred  by  the  instnunent 
which  created  it  A.  State  Government  is  a  natural  growth, 
which  prima  /acts  possesses  all  the  powen  incident  to  any  govern- 
ment whatever.  Henee,  if  the  question  arises  whether  a  State 
legislature  can  paaa  a  law  on  a  given  subject,  the  presumption  is 
that  it  can  do  so :  and  positive  grounds  must  be  adduced  to  prove 
that  it  cannot.  It  may  ba  reatiained  by  aome  inhibition  either 
in  the  Federal  Conatitution,  or  in  the  ConstitutioQ  of  its  own 
State.  But  such  inhibition  mutt  be  affirmatively  shown  to  have 
been  impoaad,  or,  to  put  the  same  point  in  other  words,  a  State 
Ccaistitation  ia  held  to  be,  not  a  document  conferring  defined  and 
qMoified  poweta  on  the  legislature,  but  one  regulating  and  limit- 
isg  that  general  authuity  which  the  rafffSMutatiTW  of  the 
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people  enjoy  ipto  jvn  hj  their  orguiisatioD  info  »  legiibtin 
body., 

"It  bu  nerer  been  qnestioned  that  tlie  AmeriMn  le^>Utnna 
have  the  aame  onlimited  pover  in  regard'  to  IsgiBlktioa  iriiieh 
reddea  in  the  Brituh  Parliament  eze^t  when  tbey-are  reitnuned 
by  written  ConetitationB.  That  must  be  otmoeded  to  be  ft 
fundamental  jnindple  iif  the  politioal  orpniation  of  the 
American  StatM.  We  cannot  veil  eomprehend  how,  npcra 
Iffincipla,  it  oonld  be  oUierwiae,  The  people  muit,  of  course^ 
poweea  all  legialatiTe  power  originally.  Hey  hare  committed 
this  in  the  moat  general  and  unlimited  maimer  to  the  HTsral 
State  legialaturee,  earing  only  nich  reetriotiotta'  as  are  impoeed 
by  the  ConatitutLon  of  tlie  United  States  or  of  the  particular 
State  in  question."* 

"  The  people,  in  framing  the  Constitution,  committed  to  the 
le^slatore  the  whole  law-making  powers  of  the  State  Irhioh  tliey 
did  not  ezpreaely  or  impliedly  withhold.  FUaojy  power  in 
the  legislature,  for  all  purposes  of  civil  goveRimen^  is  the- 
mle.  A  prohibition  to  exerdse  a  particular  power  is  an  ex- 
ception."* 

It  must  nol^  howeTer,  be  supposed  from  these  dicta  tliat  even 
if  the  Stat«s  were  independent  commonwealtlis,  tlie  Federal 
QoTemment  having  disappeared,  their  legislatures  would  enjoy 
anything  approaching  t^  omn^wtenoe  of  the  British  ParUameo^ 
"  whoae  power  and  jurisdiction  is,"  lays  Sir'  Edward  Coke,  "  so 
tnuBcendent  and  absolute  that  it  cannot  be  confined,  either  for 
persons  or  caoses,  within  any  bounds."  "All  mischiefs  and 
grievances,"  adds  Blackstone,  "operations  and  remedies  that 
transcend  the  ordinary  coarse  of  the  laws  are  within  the  reach 
of  this  extraordinary  faibonal."  Parliamaiit  being  absolutely 
sovereign,  can  command,  or  extinguish  and  swallow  np  the 
executive  and  the  judiciary,  appropriating  to  itself  their  fonctious. 
But  in  America,  a  legislature  is  a  legisbtnre  and  nothing  more. 
The  same  instrument  which  oreates  it  .creates  also  the  executive 
governor'  and  the  judges,  lliey  .hold  hj  a  title  as  good  as  its 
own.  If  the  l^;islature  shbnld  pass  a  law  depriving  the  goTeract 
of  an  executive  function  ocxiferred  by  the  Conatitntion,  tliat  law 
would  be  void.    If  the  lefpslatnre  attempted  to  interfare  vith'  the 

■  Itadtdd,  a-J.,  ta  S7  TvmMit  Baporti,  p.  lil,  qwitad  brOiobr,  OmhUL 
Ltma.,p.lOS. 

*  Brafti,  C-J^  ta  IS  N.  T.  Saporli,  p.  648,  qnoted  bj  CooUr,  Md.  p.  147. 
▼OL.  I  2  T 
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jnrisdiction  of  the  coorta,  tbeir  action  would  be  ereit  mora 
palpably  illegal  and  ineffectiuL^ 

The  exeoative  and  legislative  departmentB  of  a  Staf«  govern- 
ment  have  of  conne  tJie  right  and  duty  of  acting  in  the  fint 
instance  on  their  view  of  the  meaning  'of  the  Conatitulion. 
But  the  ultimate  expounder  of  that  meaning  is  the  judiciuf ; 
and  vhen  the  coorti  of  a  State  have  lolemnlf  declared  the  true 
comtruction  of  any  provision  of  the  Constituticm,  all  peraon*  are 
bound  to  regulate  their  conduct  accordingly.  As  vas  ofaserred 
in  considering  the  fuactiouB  of  the  Federal  judiciary  {Chapter 
XXUL]^  this  anthority  of  tJie  American  coiu1«  ie  not  in  the 
nature  of  a  political  or  discretionary  power  vested  in  them ;  it  is 
a  legitimate  and  necessary  consequence  of  the  existence  of  a 
fundamental  lav  superior  to  any  statute  which  die  legislature 
may  eaact^*  or  to  any  r^ht  which  a  governor  may  coneeive  him- 
•elf  to  passeas.     To  quote  the  words  of  an  American  decision : — 

"  In  ezennidnE  ♦■hii|  high  authority  the  judges  claim  no  judicial 
supremacy ;  ^ey  are  only  the  admimatratora  of  iJie  public  will 
If  an  Act  of  iJie  legislature  is  held  void,  it  ia  not  because  the 
judges  have  any  contzol  oyer  the  tegialative  power,  hut  because 
the  Act  is  forbidden  by  the  Constitution,  and  because  the  will 
of  the  people,  which  is  herein  declared,  is  paramount  to  that  of 
their  repreeentatives  expressed  in  any  law."* 

It  is  a  well-eatahliahed  rule  that  the  judges  will  always  laaa 
in  favour  of  the  validity  of  a  legislative  Act ;  that  if  there  be  a 
reasonable  doubt  as  to  the  constitutionality  of  a  statute  they  will 
solve  Uiat  doubt  in  favour  of  the  statute ;  that  where  the  legis- 
lature haa  been  left  a  diacretioa.  they  will  asaume  the  discretion 
to  have  been  wisely  exercised ;  that  where  the  construction  of  a 
statute  ia  doubtful,  they  will  adopt  such  construction  as  wiO 
harmonise  with  the  Constitution,  and  enable  it  to  take  efTecL 

'  It  Iiu,  tor  Inituce,  bmo  h^  tlut  ■  State  Icgiilatnn  cannot  ampawnr  alaotkn 
board*  to  dadda  irhatfaar  a  pemm  ba«  by  daalUns  forfaltad  lila  ijgbt  to  Tota  « 
bold  offica;  thia  inqnirj  being  JodicUl  and  proper  on];  tor  tb*  nptlai  trlbnoala  <d 
the  State. —Cool ey,  QnutiL  Ltmil.,j).  Ui.  Acta  puaad  by  la^alatnna  aOMt- 
Ing  aotna  JudlctaJ  decisioD  Unady  giTao,  bare  rapeatadly  bats  bald  Void  hj  tk* 
Courta.     Tbey  voitld  b*  doubly  void  u  ^M  traugnaaing  tlia  Fadanl  Oonititatloa. 

*  In  Birilurluid,  boneier,  the  cautODKl  eonita  bar*  no^  aicept  pariupi  in 
Url,  tba  right  to  dBotkrt  iDvalld  a  law  made  by  a  wntoiul  ligitlatiWi  Ui(  Itglala- 
tnra  being  appai«iitly  dMmed  the  Judge  of  ita  own  ponv^  A  oantonal  Uw  maj, 
novaTar,  b«  quaabed,  In  Munt  caiaa,  by  tba  Federal  ConnoU,  or  piunooaoed  iaTalld 
bytha  Fadaral  Coozk  Bcs  an  InteruUng  diacnauan  of  th*  quation  In  Daba,  Dal 
^mSieAt  lUehl  der  &Auvu(rucAm  BUgtuettnitchaft,  Fart  1.  p;  113. 

*  Qnotad  by  Codey,  CoiMiU  LimiL,  p.  1B5,  from  3  Bay,  BL  , 
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So  it  haa  been  well  obBerred  tJut  a  nun  might  wiUi  perfect  con- 
sistency argue  M  a  member  of  &  legislatore  against  a  bill  on  the 
ground  th&t  it  is  onconstitutional,  and  after  having  been  appointed 
-  a  judge,  might  in  hia  judicial  capacity  lustain  its  conititutionalitj. 
Judges  mnat  not  inqiure  into  tie  motivea  of  the  legialature,  wa 
refuse  to  apply  an  Act  because  they  may  BUspect  tbat  it  waa 
obtained  by  fraud  or  corruption,  atill  leu  because  they  bold  it 
to  be  opposed  to  justice  atid  sound  policy.'  "  But  when  a  statute 
is  adjudged  to  be  nnconstitutional,  it  is  .as  if  it  had  nerer  been. 
Kights  cannot  be  built  up  under  it ;  contracts  which  depend 
npon  it  tor  tlioir  consideration  are  void ;  it  constitutes  a  proteo- 
tioQ  to  no  one  who  has  acted  under  it ;  and  no  one  can  be 
punished  for  having  refused  obedience  to'it  before  the  decision 
iras  made.  And  what  is  tme  of  an  Act  void  in  tolo,  ia  true  also 
as  to  any  part  of  an  Act  which  is  found  to  be  unconstitutional, 
and  which  consequently  is  to  be  regarded  as  having  never  at  any 
time  been  powenaed  of  legal  force."  ' 

*  "  A  court  «*mu>t  daolu*  ■  tUtnta  BsaotulltBtiau]  and  Told  KiMr  «b  Uw 
gnmiid  of  vqfnrt  ud  opprtaiTe  proriiloiu,  la  Ixaiiui  It  !■  lappoMd  to  TloUt* 
tb>  nttnnt  •odali  or  jx^Hol  rigbta  ot  th's  dtixaii,  nnlui  It  an  b*  ■hown  that 
■nch  Injutkw  li  piohlbltoil,  or  mull  right*  giunmtMd  at  proMcttd,  bj  tbt  Oaa- 
■UtnUm,  ...  In  4  fMt  daoldad  In  tb«  laprtma  oonrt  of  Naw  York,  on*  et  tho 
Jaigpi  mU,  "a»  tnluUtuti  of  N«v  Toik  tuire  >  TMted  light  In  tb»  Cit]>  HiU, 
msrkoti^  nlo-wciA*,  fanrlM,  and  atlitr  pabllo  praparty,  wMch  cannot  ba  takai 
boa  thnsMirntrothanthablndlTidaal  dwaQlngi.  natr  ilghla  xBt  nalwur^ 
ufKm  Mt  (biutHmtlm,  bat  opaa  flu  put  prindpla  of  atvul  JuUsa  whkh  llo 
■ttka  fcondktios  of  all  frM  gorcrnmanli.*  nia  p*ti  prIndplM  of  atsnal  jutico 
vhlsll  alltetod  tho  particular  caaa  had  baan  Inunrpwatad  In  th*  CmutltiitliHi,  and 
tt  thanfOn  liiiminliiilniiaiaaij'  to  oonaldar  what  ircnild  olharwlaa  haTs  bosn  tho 
Tttl* ;  aor  do  wo  undatvtand  tba  court  ai  Intimating  any  opinion  npon  that  ntiJaaL 
It  waa  ioffldant  tOi  tho  oaaa  'to  find  that  Ulb  prlnidplaa  of  rif  ht  and  Jnatlco  had 
baon  noognlied  and  protaetad  by  tha  Ooiiatltnt[m.''-OaaIar,  pp.  SOO,  SOS.  Hi; 
naodoro  BaeoB  id  Ilooheatv,  Na*  York,  wrftaa  to  ma  ;  ■■  In  tha  caas  of  d/ardnw 
T.  nt  PaUrv  i^StKbmy  (Jahnaon'i  Clumtmy  RtjarU,  V.  T.  1*3),  tha  Naw 
York  laglalalon  had  avthorlttd  tha  TQUgi  to  nipplr  lUsU  wltb  water  from  a 
■traam,  bnt  had  mada  no  proTtiloii  for  Indemnifying  tha  owiian  ot  lands  through 
wUdi  tha  atroam  liowad  for  tha  Injnrj  thay  mut  niffar  tmm  tho  diTsnioii  of  tho 
water. '  Ttt*  Convtltatlan  tit  How  Tork  at  that  time  contained  no  proTblon  pro- 
hibiting tho  taking  ot  pilTaU  property  for  pnblio  vae  wlthont  oompanaatlon  ;  sot- 
wlQutuidlng  thii,  Chancellor  Enit  rtstrained  tha  Tlllaga  ban  proceeding  upon 
the  bread  gaunl  plindpla  whiiA  ha  foond  in  Magna  Chaita,  Is  a  rtatntny  BUI 
of  BlghtiiWhlchof  oooTaaoanldDot  coDlnl  Oe  laglilatBr*,  andtnOiotlni  Pnflen- 
doif  and  Bynkanboak.  Ea  refatred  alao  to  a  Ilka  prorlilDn  la  the  ConaUtntiiu 
of  the  United  States,  which,  howaTcr,  althsogh  aipreailTa  of  tha  Mntlment  of  the 
ualitn,  waa  Intended  to  apply  only  to  tha  Federal  Oaremnimt  I  bellaTs,  how- 
onr,  that  tUa  aa*e  i*  qoita  aicaptlonal ;  and  notwithstanding  the  Tary  great 
anthorlty  of  Obaneellor  Kent,  I  apprehend  that  jDdga  Cooley'a  statement  would 
probably  now  be  gensnlly  accepted."  *  Cooley,  CantliL  Cintf.^  p.  227. 
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It  nifty  be  tbonght,  and  tlia  imprenion  will  be  oonfirmed  tIuq 
ire  oonnder  u  well  the  mmnteneii  of  tlie  State  Oonatitutiona  u 
the^  profiuioa  of  St«te  l^uUtioD  and  the  ino(mridente  bMta 
with  which  it  is  paaied,  tiat  u  &»  riak  of  a  oonflict  between  th^ 
ConstitaitLon  and  statatee  ia  great,  to  the  iaoonTenienoet  of  » 
■TEtem  trnder  whidh  the  ^tuem  cumot  ^^*T1  whether  ^leir 
obedience  ia  or  ia  not  doe  to  a  atatate  must  be  aeriooa.  How  is 
a  nun  to  know  whether  he  has  reallj;  acquired  a  right  nnder  a 
fltatote  f  how  ia  he  to  learn  whether  to  conform  his  conduct  to 
it  or  not  I  How  is  an  isTeat<K'  to  judge  if  he  may  aafelj  lend 
money  which  a  atatate  haa  empowered  a  commnnity  to  bimrow, 
when  the  statute  may  be  iteelf  aubeequently  oTerthrown  t 

To  meet  tiheae  difficnltiea  aome  State  Constitutiona  ^  proiide 
that  the  jodgee  of  the  an^a^me  court  of  the  State  may  be  called 
upon  by  the  governor  or  either  hooseof  the.  leg^alature  to  deliver 
their  opiniona  ap<xi  questions  of  law,  without  waiting  for  thesa 
questions  to  arise  and  be  detemuned  in  u  ordinary  lawanife 
between  parties.*  This  ozpedieDt  seems  %  good  one,  for  it 
proonres  a  judidal  and  non-partiaaD  inlierpretetion,  and  proouret 
it  at  once  before  rights  or  interests  have  been  created.  Bat  it 
is  open  to  the  objeet«»  that  the .  opinions  so  prononnoed  by 
judges  are  given  before  cases  have  arisen  which  show  how  in  fact 
a  statute  is  working  and  what  points  it  may  raise ;  and  iJiat  ia 

^  IfB^iiliiifllii.  y*h*^  Srw  BuDpiblfi^  Bhoda  T'l*"^  aod  Florida  T» 
TvnoBt  ■  dmilu  powar  k  liTai  bj  itatut*.  In  Tkdda  tt  I*  solj  tb*  gonrndr 
to  vhom  Uu  pow«  bu  bMB  ainm,  ud  TbaM  nnda  tlu  CooMUntioD  of  lUft 
ba  oodld  oUaiB  Os  opliilea  ef  O*  joitliM  ■■  npoa  (07  poiiA  gf  1b«^"  bo  MB  br  tbs 
OoDatUattm  rf  ISSS  nqalnlt  oidjr  "npim  aaj  qoMtba  oAhUbc  UaoaciBti** 
pomn  and  dBtlH."  A.  diaBtx  pnnUaD  v*«  bwrtod  IB  tbi  OoMtltmttna  «r 
TBmatai  d  18eS,  but  omittad  In  th*  mind  («=4  now  (ipntln)  OouUtatlM  «l 
1876,  opinvitlr  bmstam  tbo  Jndgai  hwl  lo  ottm  atati  to  (In  Ihalr  odri** 
wh*s  uked  for  It  by  ■  hoiua  of  tha  laglaUtnn,  that  tb^  Hoad  IKtl*  «■■  In  !»• 
tainlnx  tba  snaobnoit  la  tba  otbor  BtaUa  tiw  jadgaa  bm  aninaflir  almiT* 
oonaantad  to  anawv,  Bia  (B  OBS  cr  tiro  ooe««lo~»  in  llaa»ehnwH».  S«*  m  tba 
vbola  nl^aot  an  Intanatliv  pwnpUat  b]r  Ur.  J.  B.  naja^  <f  lb*  Eimrd 
nnlTai^  Lft*  BdkooL 

*  nia  Jodgaa  of  tha  iBpimna  oomt  of  MaMniliiiantti  ngsi^  ia  tbrii  Tarj  letiud 
and  tnabnotlTa  opinion,  dalliwad  to  tba  IwlaLitta^  Daeamhai  Bl,  1S7S,  tbat 
thia  prarlalan,  lAloh  appMii  Oist  in  tha  IfuMuhnaatla  Osnititatlaa  of  1780,  and 
Til  dooMlaa  bomnrad  tbaooa  bytb*  otbtr  Stataa,  "  •ridootlj  bad  In  Tiaw  tk 
IMC*  el  tha  Aitllah  Conrtltatio^  bf  lAlA  tha  Xii«  ai  nil  h  the  Honaa  of 
Loidi,  whatbw  aottv  in  tbitr  jndMil  k  In  Oait  la^UTa  capadtr,  bad  tba 
il^t  to  demud  Oa  opinioa  of  tha  twain  JodgM  ct  Inland.  .  TUa  b  atlll 
amaaHmaa  dooa  \>f  tha  Hooaa  ol  Lords  ;  bat  tba  oi^nlana  of  tfia  Jndsaa  to  (ina 
ara  not  naniiaaarily  tbilowad  bj  that  Honait  and  thoosfa  ilwaji  tojiintod  an  not 
4*«B«d  to  ba  Undine  proneonoannta  of  law  dmUar  to  tba  -'—'■'""  of  a  oont 
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giving  them  tiie  judgu  lure  nDt,  u  in  oonteatod  Uwvuits,  tha 
aariftanoa  of  eouiuel  wgning  fw  their  respeotiTO  olienta.  And 
thii  ii  periupe  tiie  roMcm  irhj  in  meet  of  the  StatM  where  the 
provinm  eziit^  the  jndgea  hftTO  deohred  that  they  Mt  nnder  it 
in  «  ^anij  adTiwxT  opsicitr,  and  that  their  deliTeiancea  are  to 
be  deemed  merely  eipreaaioaa  of  opinion,  not  Innding  i^>on  them 
shonld  the  point  aftenrazda  ariw  in  a  lavmit  ioTol-ring  the 
rights  «f  partiei.^ 

.I1i»  hi^urt  ooart  <A  a  State  may  depart  from  a  view  it  ha« 
preriotuly  laid  down,  even  in  a  legal  proceeding,  r^arding  the 
oonataroctitm  of  the  CtKutitatiDn,  that  ia  to  say,  it  has  a  legal 
right  to  do  ao  if  convineed  that  the  former  riev  was  vron^ 
Bat  it  ia  relootant  to  do  ao^  becaose  such  a  oouree  nnaettlea  the 
law  and  Impair*  the  reapeot  felt  for  the  bench.  And  there  ia 
leei  oooaaion  for  it  to  do  ao  than  in  the  parallel  case  <d  \h» 
enpreme  federal  ooort,  bMMue  as  the  prooeM  of  amending  a 
State  CcmatitatiMi  ia  mnqilar  and  speedier  than  that  of  altering 
the  Feder^  Oonatitotitm,  a  remedy  otn  be  more  eaafly  ^qtlied 
to  any  mistake  which  the  State  jndiciBry  has  oommitted.  •  This 
unwiUingneM  to  onsets  Ihe  hw  goes  so  far  that  State  oourta 
hare  aometimea  refused  to  distnrb  a  practioe  long  acquiesced  in 
by  the  legialatore,  which,  they  have  neyerthelees  decUred  thqy 
iTOold  haTO  prononnosd  nn«onstitati<Kutl  had  it  come  before  them 
while  still  new, 

'  Hr.  niajw  ^lawM,  bf  an  — n*™"""  of  t^  raporUd  InrtinrM.  that  la 
.  M»miil<»MH^  Nav  Hu^ddn,  ud  fikxU  Uud,  <■  alw  1>  Uaawl  Itan  1S» 
to  187fi,  tlw  ooatti  hdd  tkM  thdr  optekM  nwkmd  nds  tk«M  tnrWcDi  of 
ttaStato  OoutUotlMM  v«t*  not  to  b*  iImimiI  Jvdldal  iIiImiiiImIIkm.  aqial  In 
nthoittr  to  dMidcM  (Inn  la  *atail  IMiatka,  bnt  wm«  mUmt  frtmaftata  Im- 
1,  vhlok  lh»  iadgw  oo^t  not  to  hold  UMnHlni  bontd  by,  nrhoL  nbM- 
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It  iru  obeerred  in  last  chapter  that  the  Stau  Constittitioiui 
furnish  inTaluable  materials  for  historT-.  Their  interest  is  all  the 
greater,  because  the  tucoeBsioii  of  Gonatitutioiis  and  amendmenta 
to  Cotutitudona  from  1776  till  to-day  enables  the  annals  of 
legislation  and  political  sentiiaent  to  be  read  in  these  documenta 
more  easil;  and  niccinctlj  than  in  any  similaF  serieB  of  latrs  in 
any  other  conntey.  They  are  a  mine  of  inatroctjon  for  the 
natural  history  of  democratic  conmranitdee,  Their  fulness  and 
minuteness  make  them,  so  to  speelc,  morf  pictorial  than  the 
Federal  Constitutioa.  They  tdl  xa  more  about  the  actual 
methods  and  conduct  of  the  goTemment  than  it  does.  If  we 
had  similar  materials  concerning  the  history  of  as  many  Oreeh 
republics  during  the  agee  of  Themistoclea  and  Pericles,  we  oonld 
rewrite  the 'history  of  Greece.  Somethings,  howereT;  eren  these 
elaborately  minute  documenta  do  not  t^  ua.  No  one  could 
gather  from  them  what  were  Uie  modes  of  doing  business  in  the 
State  legislatuTS^  and  how  great  a  port  the  system  of  oommitteea 
plays  there.  No  one  conld  learn  what  manner  ot  men  constitute 
those  bodies  and  determine  their  character.  No  one  would  know 
that  the  whole  machinery  is  worked  by  a  restlessly  active  party 
organization.  Nevertheless  they  ore  so  instructive  as  records  of 
past  movements,  and  as  an  index  to  the  present  tendendes  of 
American  democracy,  that  I  heartUy  regret  that  the  space  fit  my 
diflpoaal  permita  me  to  make  only  a  sparing  use  of  the  materials 
which  I  gathered  during  many  monUu  spent  in  studying  the 
one  hundred  and  five  Constitutions  enacted  since  the  Declaration 
of  Independence.* 

1  t  Tuitnn  igilii  to  eommmd  tli*  itndy  of  th«M  ooutftotiolii  to  tlw  phUoKt- 
pMn  isqnirat  iiLta  ■whti  nujr  1m  sll*d  tlia  Kuuea  of  eompantlTa  poIWoi.  BoU 
taaat  tb*  pra-Bnolntlanw;  cbutan  md  the  8t>l«  coDitltDaani  b*  will  flod 
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Three  perioda  may  be  distingiUBhed  ia  tlie  dsTelopmenb  of 
State  GoTemmenta  aa  aet  forth  in  the  CoDHtitutiona,  each  period 
marked  hj  an  increaae  in  the  length  and  minuteneM  of  tlioae 
uwtramentB. 

The  fint  period  coTera  about  thirty  yean  from  1776  dovn- 
wardi^  and  includei  lie  earlier  Canatitataona  of  the  original 
thirteen  States,  u  well  as  of  Kentucky,  Vermont,  Tenneasee^  and 
Ohio.   , 

Most  of  these  ConEtitutions  were  framed  under  the  impreaeiona' 
of  the  BcTolutionary  War.  They  manifest  a  dread  of  ezecatire 
power  and  of  military  power,  together  with  a  diaposilion  to  leare 
everything  to  the  legislature,  oa  being  the  aathoiity  directJy  * 
Bfoinging  from  tlia  people.  ■  The  election  of  a  State  governor  ia 
is  most  States  vested  in  the  l^;is1ature.  He  ia  nominally  ^Bsisted, 
but  in  reality  checked,  by  a  council  not  of  bia  own  choosing. 
He  has  not  (except  is  Massachusetta)  a  veto  on  the  Acts  of  the 
legislature.'  He  has  not,  like  the  royal  govemora  of  colonial 
days,  the  right  of  adjournisg  or  dissolving  it  The  idea  of  giving 
power  to  the  people  directly  has  scarcely  appeared,  because  tlie 
legislature  is  conceived  as  the  natural  and  necessary  organ  <A 
popular  government,  much  as  the  House  of  Commona  ia  in  Eng- 
land. And  hence  many  of  Uiaae  early  Constitutions  consist  of 
little  beyond  an  elaborate  Bill  of  Eights  and  a  comparatively 
simple  ontline  of  a  frame  of  governmenti  establiahing  a  lepto- 
•entativo  legislature,*  witli  a  few  executive  officers  and  courts  of 
justice  c&refully  separated  therefrom. 

The  Eccond  period  coven  tbe  fint  half  of  the  present  century 
down  to  the  time  when  the  intensity  of  the  party  struggles  over 
slavery  (1850-60)  interrupted  to  some  extent  the  natural  processes 

nutter  fall  af  Initniatlaii.  Amoag  t])«  tonner  I  mij  ntsr  ttftdaUj  to  tb*  Fnin« 
of  Oorenunant  uI  FoiiuylTuda,  1S8S  ud  1S83,  ukd  to  th*  FondMsaDtiJ  Co&- 
■tltatioDi  of  CaroUaa  ^  1669.  Thua  lut  wan  ftmmed  hj  John  Lock^  and  n- 
Tlaad  ij  tba  flnt  Lord  ShaltaitnaTy.  They  «ate  totiiid  nnmitibla,  wan  onlf 
partUllf  pat  In  tone,  and  wara  abragatad  bf  tlia  proprliton  in  1693,  bat  thaj 
ara  bods  tha  loi  intemting  to  Un  ttiidcot  ol  bEitorr  on  that  aooonnt. 

'  la  Now  York  a  veto  on  Acta  of  tha  legiaLitmra  «ai  bj  tha  fint  oonatitntlon 
vaitad  In  tbs  Qoremmant  and  Judgei  of  the  Mgbcit  Stata  eoort,  acting  togathar. 

*  The  irida  povtn  of  thtse  tally  legtaliiturei  an  vitneuni  to  b;  the  fear 
nhlch  prudent  Mateimen  entertnlnetl  ot  their  action.  Uadbon  lald,  in  the 
Philadelphia  CoDTenUon  of  ITS7,  "  EiperieDca  proTea  a  tandenof  In  oar  goran- 
menti  to  thrdv  all  pomr  Into  the  IcgtelatiTe  vortax.  The  axacntlTM  ef  tha 
Stataa  are  Uttla  more  than  clphen  ;  the  Icglalatuna  are  omnlpotaaL"  Hot  thaj 
night  abaio  tUa  paw  tbr  cMe  of  Rhode  laland  ihowad. 
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of  State  derelopmenti.  It  is  a  period  of  the  damocratintion  (d 
all  iiutitationi,  a  democratisatioii  due  not  only  to  euuet  natJTe 
fo  American  loil,  bat  to  the  infinenoe  apcm  tbe  ganeraticHi  which 
had  then  oome  to  manhood  of  French  republiean  ideaa,  an  influ- 
ence which  declined  after  ISIS  and  ended  with  1661,  nnce  which 
time  Ftench  ezamplea  and  ideas  hare  counted  for  very  littla. 
Snch  proTidMU  for  the  maintenanoe  of  reli^oua  institntaona  hj 
the  State  as  had  oondnned  to.eziat  are  now  aw^  away,'  The 
[oinciple'  beeomea  eatabliahad  that  ecnwtatationB  mart  be  direcdy 
tpaoted  by  popular  vote.  The  ah<nce  of  a  goremor  ia  taken  from 
tlie  le^alatnre  to  be  giren  to  the  ^wfAt.  Property  qoalificationB 
^  ar«  aboliahed,  and  a  mfflage  praotaoJly  nnirenal,  except  iJiat  it 
often  exclude*  free  persona  of  colonr,  is  introduced.  Eren  the 
judges  are  not  spared.  Many  ConstitntionB  shortan  their  t«nn 
of  offioet  and  direct  tbem  to  be  chosen  by  popular  rote.  The 
State  hw  emerged  from  the  English  cottoeptacm  of  a  eommnnity 
aeling  tiurough  a  nling  legislature  lot  the  legislature  Ixwins  to 
be  repuded  aa  being  tmly  a  body  of  agents  exerdaing  delegated 
and  reBtrict«d  poven,  and  obliged  to  recur  to  the  sovereign 
jMoide  (by  asking  for  a  oonstitational  amendment)  when  it  seeks 
to  extend  these  powera  in  any  particular  direction.  The  increaa- 
ing'lsngth  erf  the  conatitulawia  durii^  this  half  century  ahowa 
how  th»  range  of  the  popular  vote  has  extended,  fm  theae  docu' 
mente  now  contain  a  mass  of  ordinary  law  on  matten  which  in 
tlie  early  days  would  have  been  left  to  tite  legislatures 

In  the  third  pbriod,  which  begins  from  about  the  time  of  tlie 
Oivil  War,  a  slight  reaction  may  be  discerned,  not  against  popular 
sovereignty,  which  is  stronger  than  erv,  bat  in  the  tendency  to 
strengtlien  the  executiTe  and  judicial  depertmento.  The  gOTemor 
had  begun  to  receive  in  tiia  second  period,  and  has  now  in  every 
State  but  four,  a  veto  on  the  acts  of  the  legislature.  His  tenure 
of  office  has  been  generally  lengthened ;  the  restrictions  on  his 
re-eligibility  generally  removed.  In  many  States  the  judges  have 
been  granted  larger  aalariea,  and  their  terms  of  office  lengthened. 
Some  constitutions  have  even  bsnaterred  judicial  appoiutmenta 
from  tlie  vote  of  the  pec^le  to  the  executive.  But  the  most  not- 
able change  of  all  has  been  the  narrowing  of  tlie  competence  of 
the  legislature,  and  tite  tying  up  of  ita  action  by  a  variety  of 
complicated  reeb-ictions.  It  may  seem  thkt  to  take  powers  away 
from  the  l^jialatore  is  to  give  them  to  the  people,  and  is  therefore 
another  step  towards  pure  democracy.     But  in  America  titis  ia 
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not  wo,  becuiH  it  laguUture  alnTB  jields  to  ajij  popalM-  eUmonr, 
bowBTar  tnuinent,  while  direct  legulBUon  by  Qie  peopla  inTolvM 
tome  deUy.  Siidi  proTinotu  &re  tlierefore  conaervBtiTfl  in  tbsfr 
leralta,  and  ftre  rwllj  oheoki  impoud  "by  tha  dtuena  upon 
thflnuelTM. 

This  prooeu  of  derelopmenti  irtuch  has  fint  exalted  and  then 
depressed  tLe  legiilatore,  which  htm  extended  the  dinot  interfer- 
ence of  the  people,  which  has  changed  the  Oonatatation  itadf  from 
ft  short  into  a  long,  a  simple  into  a  highly  complex  document,  has 
of  coune  not  yet  ended.  Foroei  are  already  at  work  which  will 
make  the  coiiatibitions  cf  forty  yean  hence  different  from  those 
of  te-day.  To  oonjeoture  the  nature  of  these  forces  we  mnat 
examine  a  litUe  for^ier  the  existing  constitations  of  the  States, 
and  especially  the  later  among  them;  and  must  distinguish 
between  different  types  of  constitution,  corresponding  to  the 
different  parts  of  the  Union  in  which  the  States  that  hare  framed 
them  are  ntoateb 

Three  types  wen  formerly  distinguishable,  the  old  ookmiat 
type,  best  seen  in  Kew  fiigland  and  Om  older  middle  States,  the 
Southern  or  Slave  State  type  (in  which  the  influence  td  the  first 
Constitution  of  Virginia  was  noticeable),  and  the  new  or  Western 
type.  At  present  these  distindaons  an  less  marked.  All  the 
Southern  Stetea  except  Kentucky  (which  never  passed  aa  <»din- 
Booe  of  secession)  have  given  themselves  new  oonstitutaons  since 
the  war ;  and  the  differences  between  these  and  the  new  consti- 
tutions of  the  North- Western  and  Pacific' Stotes  are  not  salienL 
Tiaa  is  becanse  the  eoonomic  and  social  changes  produced  by  the 
War  ot  Socesdon  and  abcdition  of  slavery  broke  to  pieces  thtf  <dd 
aocial  condiUons^  and  made  tbeee  Sontiiem  States  virtually  new 
oommunitiM  like  those  of  the  Wcat  Thtte  is  still,  however,  a 
strong  contrast  between  the  New  Ei^Luid  States,  to  which  for 
this  purpose  we  may  add  New  Jersey  and  Delaware,  whose  pre- 
sent constitutions  all  date  from  the  period  between  1780  and 
1841,  and  the  Southern  and  Western  Stetee,  nearly  all  of  whose 
eonatitutions  are  subsequent  to  that  year.  In  theee  (dder  States 
the  power  of  the  executive  is  generally  greater.  The  judges  an 
freaiuently  named  by  the  governor,  and  not  elected  by  the  peopla 
lite  electtnal  districts  are  not  always  equaL  The  constitutions 
an  not  so  minute,  and  therefore  dte  need  oi  reeniring  to  the 
people  to  change  them  arises  less  frequently. 

Tsking  the  newer,  ft&d  especuUy  the  Western  and  Sonthan 
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OotutatutioiiB,  k&d  remomberiug  that  each  ii  tke  vork  of  mo 
abaolntely  independent  body,  which  (nibject  to  the  Federal  Cco- 
ititatioii)  can  organize  its  govemment  and  thape  iU  lav  in  any 
W&7  it  pteaaei,  w  u  to  niit  ite  peonliar  conditiona  and  reflect  tile 
character  of  its  population,  one  ia  rarpriaad.  to  find  ho7  similar 
these  never  inatruments  ara  There  ia  endleai  variety  in  detail^ 
bat  a  aingalar  agreement  in  eeaentiali.  The  influencea  at  work, 
the  tendsncieB  which  tlie  ofsutatatioiia  of  tiie  last  forty  yean  re- 
Teal,  are  evidently  the  tame  over  the  whole  Union.  What  artt 
the  chief  of  thooe  tendencies  t  One  is  for  the  conatitationa  to 
grow  longer.  This  it  an  absolutely  onivenal  rule.  Yirgjnia,  for 
inatanca,  pat  her  first  conatitation,  that  of  1776,  into  fonr  closely 
printed  quarto  pages,  that  is,  into  about  three  thonsand  two 
hundred  words.'  Ia-1830,  the  needed  seven  pages;  in  1860, 
eighteen  pages ;  in  1870,  twenty-two  pages,  or  eeventeen  thousand 
words.  Texas  has  doubted  tlie  length  of  her  conatltution  from 
sixteen  quarto  pages  in.lSlS  to  thir^-four  in  1876.  Fannsyl- 
vania  was  content  in  1776  with. a  document  of  eight  |)agM^ 
which  for  titose  timea  was  a  long  one ;  she  now  reqnirea  twenty- 
tll^e^  The  constitution  of  Dlinois  fOled  ten  pages  in  1818 ;  in 
1870  ib  bad  iwoUen  to  twenty-five.  These  are  fair  example^ 
bat  the  ertremea  ue  marked  by  the  conttitation  of  JUvw  Hamp- 
shire of  1776,  which  vraa  of  about  six  hundred  words  (not 
reckoning  the  preamble),  and  .the  constitotion  of  Missouri  of 
1876,  which  has  more  than  twenty-eix  thousand  words.  The 
new  coqstitutiona  are  longer,  not  only  because  new  topics  are 
taken  up  and  dealt  witJi,  but  beqanse  tke  old  topics  are  tmndlnd 
in  far  greater  detail  Such  matters  aa  education^ .  (ordinary 
private  law,  railroads,  State  and  municipal  indabtedneei,  were 
eitlur  untouched  or  lightly  touched  in  the  earlier  inatramente. 
The  provisions  regarding  the  judiciary  and  tiie  legialatore^  parti- 
cularly those  reetricting  the  power  of  the  latter,  have  grown  far 
more  minute  of  late  yeai^  aa  abnsea  of  power  became  mtxh 
frequent,  and  the  reapect  for  legislative  authority  Itma.  As  the 
powers  of  a  State  legislature  are  prima  faeia  unlimited,  tlieee 
bodies  can  be  restnined  only  by  enumerating  Uie  matter'  wi^- 
drawn  from,  their  oompetenoe^  and  the  litt  grows  always  ampler. 
The  time  might  almost  teem  to  have  come  for  prescribing  tlia^ 
Hke  Congress,  they  should  be  entitled  to  legislate  ou  certain 
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enumoratod  subjecte  oiilj,  and  bft  oIvh^h  required  to  establisfa 
affirmatiTely  their  oomp^ence  to  deal  with  any  givm  topic. 

I  hare  already  referred  to  the  progresB  which  the  newer  con- 
Btitatioiia  ehow  towards  more  d^ocratio  airuigementa.  The 
au£age  is  now  in  almost  every  State  enjoyed  by  eJI  adult  malei. 
Cituenahip  ia  quickly  and  eaaily  accorded  to  immigrante.  And, 
moat  significant  of  all,  the  euporicu-  jadges,  who  were  formerly 
named  by  the  gOTercor,  or  chosen  by  tha  legialature,  and  who 
held  office  during  good  behaviour,  are  now  in  moat  States  elected 
by  tie  people  fi»  fixed  terms  of  years.  I  d&  not  ignore  the 
Btrongly-marlced  democratic  character  of  even  the  firat  set  of  coa- 
Btitutionj),  formed  at  and  juat  after  the  fierolutlon;  but  tltat 
charactor  manifested  itself  chiefly  in  negative  prorisions,  (.&  in 
forbidding  exercises  of  power  by  the  executive,  in  securing  full 
civil  equality  and  the  primordia]  rights  of  the  citizen.  The  new 
democratia  spirit  is  podtive  as  well  as  negative.  It  refers  every- 
thing to  the  direct  arbitrament  of  tJie  people.'  It  calls  their  w^ 
into  constant  activity,  sometimes  by  the  enactment  of  laws  on 
various  aubjecbi  in  the  Constitution,  sometimes  by  prescribing  to 
the  legislature  the  porposee  which  legislation  is'  to  aim  at  Even 
the  tendency  to  support  the  executive  against  the  legislature  is . 
evidence  not  so  much  of  respect  for  authority  as  of  the  confidence 
of  the  people  that  tiie  executive  will  be  the  servuit  of  popular 
opinion,  prepared  at  itfi  bidding  to  restrain  that  other  servant — 
the  legislature — who  is  less  trusted,  because  harder  to  fix  with 
responsibility  for  misdoing.  On  the  whole,  therefore^  there  can 
be  no  doubt  that  the  democratic  spirit  is  now  more  energetic  and 
pervasive  than  it  was  in  the  firffb  generation.  It  is  a  different 
kind  of  spirit.  It  is  more  practical,  more  disposed  to  extend  the 
sphere  of  governmental  interference,  less  content  to  rely  on 
genera!  principles.  One  discovers  in  the  wording  of  the  most 
recent  constitutions  a  decline  of  that  touching  faith  in  the  efficacy 
of  broad  declarations  of  abstract  hnmtm  rights  which  marked  the  ' 
disciples  of  Jeflisrson.  But  if  we  compare  the  present  with  the 
second  or  Jacksonian  age.  it  may  be  said  that  there  has  been  in 
progress  for  some  years  past  a  certain  anti-democratic  reaction, 
fainter  than  the  levelling  movement  of  sixty  years  ago,  and  not 
likely  to  restore  the  state  of  things  that  existed  before  that 
movement  yet  noticeable  as  showing  that  ^e  pec^e  do  learn  by 
experience,  and  are  not  indisposed  to  reverse  their  action  and 
get  clear  of  the  results  of  past  mistakes.     The  common  saying 
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HuA  on  the  rood  to  democntcy  thors  &n  vestigia  nuSa  retronum  ia 
not  imiveraalljr  true  in  America. 

That  there  are  strong.  oonaerratiTe  tendenciei  in  tlie  TTnited 
States  ii  a  doctrine  whose  truth  will  he  flloitrated  later  on. 
Meandme  it  ie  vorth  while  to  a^  how  far  the  history  of  State 
«OD*titationi  confirma  the  current  notaon  that  demooraciea  are 
food  el  ohange.  The  uurwer  ie  inBtniotire,  becaiue  it  ehows 
how  flimsy  are  the  geoeralixationa  which  men  often  indulge  in 
-whut  diaouaaing  forma  pf  gOTemment^  aa  if  all  communitdea  wiUi 
similar  forms  of  government  behaved  in  the  same  way.  All  the 
State*  of  the  Union  are  demooradee,  and  democraffles  of  nearly 
the  same  type.  Yet  while  some  change  their  oonstitutiona  fre- 
qnently,  oihen  Bcarcely  change  theirs  at  alL  Let  me  recall  the 
reader's  mind  to  the  dutjnotion  already  drawn  between  the  older 
IV  New  England  type  and  tlie  newer  typc^  which  we  find  in  tlie 
Southern  aa  well  ta  the  Western  States.  It  is  among  the  latter 
that  changea  are  frequent  Louisiana,  for  instanoe,  whose  State 
life  began  in  1812,  haa  had  aiz  complete  new  conatitations^  with- 
out counting  the  so-called  Seceaaion  Constitution  of  1861.  So 
haa  Georgia.  Arkansas,  which  dates  from  1836,  has  had  fire, 
beddea  many  amendmenta  paaaad  in  the  interrala.  Virginia  and 
South  Carolina  (both  original  States)  have  had  five  eodi.  Among 
the  Northern  States,  Pannaytvania  (an  caiginal  State)  haa  had 
four;  Illinois,  dating  from  1818,  tliree;  Hew  York,  three ;  Dela- 
ware, three;  whereas  Connecticut  and  Rhode  Island*  (both 
original  States),  and  Maine  (dating  from  1830),  have  had  only 
one  each,  Teimont  and  New  Hampshire  two  each.  MassachusiBttii 
stall  lives  under  her  Conatatuti<»i  of  1780,  which  haa  indeed  been 
amended  at  various  dates,  yet  not  to  such  an  extent  as  to  eflaoe 
its  original  features.  Of  the  causes  of  these  difl'erenoea  I  will  now 
touch  on  two  only.  One  ia  the  attachment  which  in  an  old  and 
historic,  a  civilized  and  well-educated  community,  binds  the  peojde 
to  tlieir  accustomed  usages  and  forms  of  government  It  is  the 
newer  States,  without  a  past  to  revere,  wi^  a  population  undis- 
ciplined or  fiuotualan^  that  are  prone  to  change  In  well-settled 
commonwealths  the  lot^er  a  oonatitution  haa  stood  untouched,  the 
.  longer  it  ia  likely  to  stand,  because  tlie  foroe  of  habit  is  on  its  side, 
because  an  intelligent  people  learns  to  value  the  stability  of  iti 
institutions,  and  to  love  that  which  it  Is  proud  of  haVing  created. ' 
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The  other  caiue  is  tlie  difference  betveen  tlie  swiftiyeiB  with 
which  eoonomic  and  bocIbI  changes  moTO  in  different  parts  of  ^e 
Muntiy.  They  are  the  most  constant  sourcee  of  political  change^ 
sad  find  their  natunl  ezpreBGion  in  alterationB  of  the  Conetitu- 
tion.  Such  changes  have  been  least  swift  and  least  sudden  in 
the  New  England  and  KQddle  States,  though  in  some  of  the 
latter  the  growth  of  great  dties,  such  as  New  York  and  Phila- 
delphia, has  induced  tliem,  and  induced  therewith  a  tendency  to 
amend  the  conatitutionB  so  as  to  meet  new  conditions  and  check 
new  erOs.  They  have  been  moat  marked  in  regions  where  popu- 
lation and  wealth  have  grown  with  unexampled  speed,  and  is 
those  where  the  extinction  of  slavery  has  changed  the  industrial 
basis  of  society.  Here  lies  the  explanation  of  the  otherwise 
singular  fact  that  several  of  the  original  States,  each  as  Virginia 
and  Geoi^ia,  have  run  through  many  oonstitatio&s.  These 
whilom  Slave  States  have  not  only  changed  greatly  but  changed 
suddenly :  society  was  dislocated  by  the  Civil  War,  and  has  had 
to  make  more  than  ow  effort  to  set  itself  right. 

The  total  number  of  distinct  constitutions  adopted  in  1776  or 
enacted  in  the  several  States  since  that  year — tiie  States  being 
then  13  and  now  42  in  number — is  lOS ;  and  to  these  constitu- 
tions  214  partial  amendments  have  been  at  different  times 
adc^ted.^  The  period  since  1660  showi  a  somewhat  greater 
frequency  of  change  than  the  eighty-four  years  preceding ;  but 
that  may  be  accounted  for  by  the  effects  of  the  war  on  the 
Southern  St&tes.  Hie  average  duration  of  a  constitution  has 
been  estimated  at  thirty  years,  and  ten  have  lasted  more  than 
sixty  years.  In  this  connection  it  must  be  remarked  that  both 
whole  constitutions  and  particular  amendments  are  frequently 
rejected  by  the  people  when  submitted  to  them  at  the-  polls. 
This  has  be&llen  six  draft  constitutions  and  more  than  twenty- 
eight  amendments  ^thin  the  last  ten  years.* 

Putting  all  these  £acts  together,  and  bearing  in  mind  to  how 
large  an  extent  the  constitutions  now,  whether  wisely  or  foolishly, 
embody  ordinary  private  and  administrative  law  and  therefore 
invite  amendment^  the  American  democracy  seems  less  inclined 

>  I  bka  thMt  igaxta  from  I>r.  Hitchcook'i  jfw^  q/  AmarbaH  aiait  Cm- 
MMvnu,  tinbliibad  In  1687,  tHiiof  t1»  lut  CcnutitntloD  of  norldi.  8«Ta>l 
OoniUtalloni  han  bean  unnided  rinoa  1S86,  but  I  oiiinot  gJTs  the  aiaat  nninbar 
cf  amandmanta.  Add  fom  Conttltatlona  nair  being  anaotad  bf  tha  tonr  naw 
8Ut(B. 

*  Haophtnon'i  Ifamibook  mentloni  S4  cotntltntloiul  amandmeati  at  adnpUil 
In  the  twoyaan  from  Jnlj-  188t  to  July  1S6S,  and  t  aai^actad. 
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to  changefnlneos  uid  IneonBtAiiey  th&n  either  abebroct  consider- 
Ktions  or  Uie  deacriptioos  of  previoiu  writers,  gach  u  De  Tocqae- 
viUe,  would  have  led  ub  to  expect  The  reepect  for  theae 
fundamental  instrumentfi  would  no  doubt  be  greater  if  Ute 
changes  in  them  were  even  fewer,  and  the  changea  would  be 
fewer  if  the  respect  were  greater;  but  I  see  litUe  reaaon  to 
think  that  the  evil  is  increaeing. 

A  few  more  observations  on  what  the  Constitutions  disCloM 
are  needed  before  I  conclude  this  necessarily  brief  sketch  of  the 
most  instroctaTe  sources  for  the  history  of  popular  gOTenunent 
which  our  century  has  produced — documents  whose  dansee, 
while  they  attempt  to  solre  the  latest  problenfs  of  demoeratia 
conunonwealthfi,  often  recall  the  earliest  efforts  of  our  English 
forefathers  to  rsstfain  the  excesses  of  medieval  tyranny. 

The  Constitutions  witness  to  a  singular  distrust  by  the  people 
of  its  own  agenta  and  officers,  not  only  of  the  legislatures  but 
also  of  local  authorities,  as  well  rural  as  nrl»n,  whose  powers  of 
borrowing  or  undertaking  public  works  are  strictly  limited. 
Even  the  judges  are  in  some  States  restrained  in  their  au^ority 
to  commit  for  contempt  of  court,  and,  while  permitted  to  state 
the  law,  are  generally  forbidden  to  charge  a  jury  upon  the  facta 
of  a  case. 

They  witness  also  to  a  jealousy  of  the  Federal  government 
By  most  constitutions  a  Federal  official  is  made  incapable,  not 
only  of  State  office,  but  of  being  a  member  of  a  State  legislature. 
These  prohibitions  are  almost  the  only  references  to  the  National 
government  to  be  found  in  the  State  constitutions,  which  so  far 
as  their  terms  go  might  belong  to  independent  communities. 
They  usually  talk  of  corporations  belonging  to  other  States  as 
"foreign,"  and  sometimes  try  to  impoAe  special  burdens  on  them. 

They  show  a  wholesome  anxiety  to  protect  and  safeguard 
private  property  in  every  way.  The  people's  consciousness  of 
sovereignty  has  not  used  the  oj^rtunlty  which  the  enactment 
of  a  constitution  gives  to  override  priyate  rights :  there  is  rather 
a  desire  to  secure  such  rights  from  any  encroachment  by  the 
legislature  :  witness  the  frequent  provisions  against  Uke  taking  of 
property  without  due  compensation,  and  against  the  passing  of 
private  or  persona]  statutes  which  could  unfairly  affect  indi- 
viduals. The  only  exceptions  to  this  rule  are  to  be  found  in  tbs 
case  of  anything  approaching  a  monopoly,  and  in  the  case  of 
wealthy  corporations.     But  the  "  moaopohst "  is  regarded  as  the 


D.qit.zeaOvGoOt^lc 


our.  IicXTin      DBVILOPMKNT  OF  CXJKBTITDTIONa  4U 

_1 

enemy  of  tlie  ordinary  cituen,  whom  he  oppresses ;  and  tiie 
«orpontioa — it  ia  usually  corporations  that  are  monopolists — ^is 
deemed  not  a  private  person  at  all,  but  a  sort  of  irresponsible 
tyrant  whJoM  reaources  enable  him  to  oTerreach  tha  law.  Cot- 
poradons  are  singled  out  for  special  taxation.  Labour  laws  are 
enacted  to'  apply  to  them  only.  A  remarkable  instance  of  thia 
hostility  to  monopolies  ia  to  be  found  in  the  Constitution  of 
Illinois  of  1870,  with  its  proTidons  anent  grain  elevators,  ware- 
hoQsee,  and  railroads.'  Nor  are  the  newer  constitutions  of  other 
Western  States,  such  as  Wisconsin  and  Texas,  lest  instructive  in 
tiiis  respect 

The  extension  of  the  sphere  of  State  interference,  with  the 
corresponding  departure  from  the  doctrine  of  laiua  faire,  a  a 
4]^uestion  so  large  and  so  interesting  as  to  require  a  chapter  to 
itself.  Here  it  may  suffice  to  remark,  that  some  departments  of 
goTerAment&l  action,  which  on  the  continent  of  Europe  have 
long  been  handled  by  the  State,  are  in  America  still  left  to 
jaivate  enterprise.  For  instance,  the  States  neither  own  nor 
manage  railways,  or  telegraphs,  or  mines,  or  forests,  and  they 
s$Jl  -their  public  lands  instead  of  working  them.  There  is,  nevw- 
tiielesfl,  visible  in  recent  constitiitions  a  tendency  to  extend  the 
acope  of  public  administrative  activity.  Some  of  tlie  newer  in- 
sbiunents  establish  bureaux  of'agricultore,  labour  offices,  mining 
commissioners,  land  registration  offices,  dairy  commissioners,  and 
agricultural  or  mining  colleges.  And  a  reference  to  the  statutes 
passed  witiiin  the  last  few  yean  in  ttie  Western  States  will  show 
that  more  is  being  done  in  this  direction  by  the  legislaturee,  as 
exponents  of  popular  sentiment  tlian  could  be  gathered  from  the 
constitutima,  most  of  which  are  more  than  tan  years  old. 

A ,  spirit  of  humanity  and  tenderness  for  suflerin(^  very 
characteristic  of  the  American  people,  appears  in  the  directions 
which  many  constitutions  contain  for  tiie  eatabUshment  of  charit- 
able and  refmnatory  institutions.  Sometimes  the  legislature  is 
enjoined  to  provide  that  the  prisons  are  made  comfortable.  On 
the  other  hand,  this  tenderness  ia  qualified  by  the  judicious 
severity  which  in  most  States  debars  pei^ns  convicted  of  crime 
from  the  electoral  franchise. 

In  the  older  Nortiiem  constitutions,  and  in  nearly  all  tJie 
more  recent  constitutions  of  all  the  States,  ample  provision  is 
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made  for  the  creation  and  maintenanoe  of  ichoola.  Eren  nni- 
Ternties  are  the  object  of  popular  seal,  though  a  seal  not  always 
aooording  to  knowledge.  Several  Western  oonstitationa  direct 
th^  eatabluhment  and  support  from  public  fiiuda  or  land  granta. 

Although  a  Couatittition  u  the  fundamenOl.and  ^lupreme  lair 
of  the  State,  one  must  not  conclude  that  ita  prorisioni  are  807* 
better  obearred  and  enforced  than  those  of'  an  oidinary  ctatntA. 
There  ia  somedmeB  reaeon  to  suspect  that  when  an  offenoe  is 
tjiought  worthy  of  being  specially  mentioned  in  a  oonslatution. 
tJiis  happens  because  it  is  specially  frequent^  and  because  men 
fear  tliat  the  legislature  may  shrink  from  applying  due  severity 
to  repress  it^  Certain  it  is  that  in  many  instances  the  penaltiea 
threatened  Ity  constitutions  fail  to  attain  their  object  For 
instance^  the  constitutions  of  most  of  the  Southern  States  have 
for  many  years  past  declared  duellista,  and  even  persons  who 
abet  a  du^  by  carrying  a  challenge^  incapable  of  office,  or  of 
sitting  in  the  legisUture.  Tet  the  [nvctice  of  private  warfare 
does  not  seem  to  have  declined  in  Mssissippi,  Texas,  or  Arkansas, 
where  these  provisions  exist.  Vir^nia  had  nnh  a  provision  in 
her  constitntum  of  1830.  She  repeated  it  in  her  constatation  of 
1860,  bat  with  tlie  addendum,  ^t  the  disqualification  should 
not  attach  to  tiuMO  who  bad  offended  previously — is.  in  viola- 
tion of  the  constatatlon  of  1630.^  So  br  as  the  enactment  has 
had  any  eflect,  tliat  effect  would  seem  to  have  been  to  enconr^e 
the  practice  of  shooting  at  dght^  which  is  neither  morally  noi 
BocisJly  an  improvement  <»  duelling,  thou^  apparently  exempt 
from  these  oonstitutiona]  penalties. 

New  York  has  been  .so  much  exercised  on  the  subject  ot 
bribery  and  corruption,  as  to  declare  (amendments  of  1S71),  not 

1  -  mie  a«BBtal  AjMmUr  ms;  prorld*  tbat  no  panon  iludl  In  eapahlg  at 
holding  or  balng  ebetod  to  ujr  port  of  proB^  but,  n  onoRiman^  drO  cr 
mlUtarr,  lagliUtlTa,  UMnUnk  or  jsdicdal,  nndar  tha  (OT«niDat  of  tU>  oonmoa- 
WMlth  wbo  ibill  liaTMftar  flgbt  *  dnal,  ar  Mod  or  moKpi  ft  ohaling*  to  0^  *. 
dnd,  tlu  piobftbli  iMuonf  which  nay  b«ttail«»thtfUw  dmll«Bg»erah»ll«ng»d, 
m  who  ilull  bt  Moond  to  •Ute  putr,  or  thkll  In  ut;  msniMr  aid  or  udit  ta 
nah  dnd,  or  ■hall  b*  k&owlnglr  tba  bwrv  of  roA  duiUagi  M  Moaptuia*  ;  Imt 
no  ptnoB  dull  b*  w  dliqndlllsd  b^  immo  et  Ui  biTing  bovtsfMo  foogbt  nek 
dnol  er  Mat  or  uoqited  mab  ohdlsiiga,  or  boan  Moond  la  nicb  dn*l,  or  bum  of 
Moh  obsUngo  or  ■oooptuM  "  (CouUtntioB  ol  18S0,  Art  UL  |  IS,  Np«t*l  In 
OoutltntloB  of  ISGO,  Art.  t*.  I  17).  Ia  bir  OondltntiaB  of  1B70  Ttrglnli  b  ■* 
ooDtont  wltb  i^gMting  to  tbo  I^tditnn  to  dlsqnslUr  dndUHi^  b«t  doM  tUs 
dlneOr  by  Art  IIL  1  1  B«Trat*n  OoMtJtotfoni  no*  dooUra  datUkti  dlt- 
qwuiad  for  oflo^  uid  nln*  otbqi  add  t  dlwjnallloatlaB  tor  tlw  frnoUM> 
llMrty  on  no  Bontborn  and  Votas  BtntM 
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otdj  tliat  evoty  membor  (^  the  legialature  uid  every  officer  shall 
tftk«  an  OAth  tlut  he  ha*  given  nothing  u  a  con^eratdon  for 
any  vote  received  for  him  (amendment  to  Art.  xii.  J  1),  and 
that  the  legislature  shall  pass,  laws  excluding  from  the  suffrage 
all  persons  convicted  of  bribery  or  of  any  infamous  crinie  (amend- 
nlent  to  Art  ii  f  3),  but  alao  (amendment  to  Art  rv.  {{  1  and 
3}  that  the  giving  or  <^ering  to  or  receiving  by  an  officer  of  any 
bribe  shall  be  a  felony.  And  lobbying  which  is* openly  practised 
in  every  building  where  a  legislature  meets,  is  declared  by  Goli- 
fbmia  to  be  a  ftlony,  and  by  Georgia  to  be  a  crima 
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Thi  difScultioa  and  dafects  inliereDt  in  the  method  of  legulating 
b7  &  Constatatioa  are  obvioua  enough.  Inasmacb  u  the  people 
cannot  be  expected  to  distinguigli  carefully  between  vhat  is  uid 
what  U  not  proper  for  ft  fundamental  instrument,  there  aritee  an 
inoonreiiient  u  well  «a  nnsdentifia  mixture  and  confudon  of 
priTAte  law  and  adminJBtrative  regulation  with  the  frame  of 
goTemment  and  the  general  doctrine*  of  public  law.  Hue 
mixture,  and  the  practice  of  placing  in  the  CooBtitntion  direc- 
tions to  the  legislature  to  legislate  in  a  certain  sense,  or  for 
certain  purposes,  embarrass  a  legislature  in  its  working  by  raising 
at  every  torn  questions  of  ita  competence  to  legislate,  and  of  tbe 
agreement  between  its  acta  and  the  directions  contained  in  Uie 
Constitution.  And  as  the  legislature  is  seldom  either  careful  or 
wall«driMd,  there  follows  in  due  course  on  abundant  crop  of 
qaestdons  as  to  the  constitutionality  of  statutes,  alleged  by  those 
viiom  they  effect  prejadiciaUy  in  any  portioolar  instance  to  be 
either  in  sabstance  inconsiBtent  with  tlie  Constitutioa,  or  luoh  as 
the  legLslature  was  expressly  forbidden  by  it  to  pou.  These  in- 
conTeniences  ore  no  doubt  slighter  in  America  than  they  would 
be  in  Europe,  because  the  lawyers  and  the  judges  have  bod  so 
mnoh  experience  in  dealing  wiUi  questions  of  constitutional  con- 
flict and  vUra  vira  legislation  that  they  now  handle  them  witb 
BTn'^"''*g  dexterity.  Still,  they  are  serious,  and  such  at  a  veil- 
ordered  gpTemment  ought  to  avoid.  The  habit  of  patting' into 
the  Constitution  matters  proper  for  an  ordinary  statute  has  the 
further  disadvantage  that  it  heightens  the  difficulty  of  correeting 
a  mistake  or  supplying  on  omission.  The  process  of  amending 
a  oonstitutioQ  even  in  one  spedfia  point  is  a  sloir  one^  to  which 
neither  the  legislature,  as  the  proposing  authority,  nor  the  people, 
as  the  nactioning  auihority,  willingly  resort.     Hence  blamisfaea 
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remaiD  and  we  tolerated,  irhicb  a  ooobtrj  poaaeeamg,  tike  Eng- 
land, a  BOTereign  legielature  ^onld  eomtA  in  the  next  seedon  of 
Parliament  without  trouble  at  delay. 

It  is  sometimea  difficult  to  induce  the  people  to  take  a  proper 
intersst  in  the  amendment  of  the  Conetitution.  In  those  Statee 
where  a  majority  of  all  tiie  qualified  voters,  and  not  merely  of 
those  Toting,  is  required  to  affirm  an  amendment^  it  often  happens 
that  the  reqnisito  majority  cannot  be  obtained  owing  to  the  small 
number  who  vote.*  This  has  its  good  nde,  for  it  is  a  check  m 
hasty  or  freqaont  change.  Sut  it  adds  greatly  to  the  difficulty  of 
working  a  rigid  or  supreme  Constitution,  that  yoa  may  find  an 
admitted,  even  if  not  very  grave  evil,  to  be  practically  irremov- 
able, because  the  mass  of  the  people  cannot  be  induced  to  care 
enough  about  the  matter  to  come  to  ^e  polls,  and  there  deliver 
their  judgment  upon  it. 

These  defects  are  so  obvious  that  we  are  entitled  to  expect  to 
find  correspondingly  strong  grounds  for  the  maintenance,  and 
indeed  the  stesdy  extension  of  the  plan  of  legislating  by  and 
through  ft  Constitution.  What  are  these  grounds  t  Why  do 
^e  Americans  tend  more  and  more  to  remove  legislation  from 
the  legislature  and  entrust  it  to  the  people  t 

We  coold  quite  well  inu^ne  the  oeyeral  State  governments 
worldly  widiout  fundamental  instruments  to  control  them.     In 
a  Federal  government  which  rests  on,  or  at  least  which  began 
from,  a  compact  between  a  number  of  originally  separate  com- 
munities, the  advantages  of  having  the  reJations  of  these  com- 
munities to  one  another  and  to  the  central  authority  defined  by 
an  instoniment  placed  beyond  the  reach  of  the  co^linary  legislature, 
"and  not  susceptible  of  easy  change,  a^  clear  and  Bbv>ng.     Such 
an  instrument  is  ^e  guarantee  for  the  righte  of  each  member 
placed  above  the  impulses  of  a  chance  majority.     The  caa6  is 
quite  difierent  when  we  come  to  a  single  hom^eneous  community. 
Each  American   Stete  might  now,  if  it  so  pleased,  conduct  ite 
own  business,  and  govern  ite  dtixens  as  a  commonwealth  "  at 
common  Uw,"  with  a  sovereign  legislature,  whose  statutes  fonood 
the  bigheet  expression  of  popular  will     Nor  need  it  do  so  upon 
the  cabinet  system  of  England.     It  might  retain  ^e  sepA^^^'*'' 
from  the  l^islature  of  tho  executive  governor,  elected  "by  tt>e 
people,  and  exercising  his  veto  on  their  behalf,  and  yet  dispBoae 
altogether  with  a  rigid  fundamental  constitatdou,  being  oonten* 

>  -cUm  kM  lupp«Dtd  mat*  tlwn  once  of  late  jtMn  In  Eentnokj  md  Del*"****- 


jOOyGoOt^lc 


I«  THE  STATK.  OOTEBinCXNTS  vasi  n 

to  vest  in  it«  repTeaentaUves  and  governor  the  pleititUde  of  its 
own  powers.  Tins,  however,  do  Amerioui  State  does,  or  has 
ever  done,  or  is  likely  to  do.  And  the  queetdoa  why  it  does 
not  auggeeto  a  point  of  interest  for  Europeuu  m  w^  as  for 
Americana. 

In.  the  republics  of  the  andent  world,  where  representative 
assemblies  wore  unknown,  legialative  power  rested  with  the 
citJEena  meeting  in  what  we  should  now  call  primary  assemblies, 
such  as  the  Eccleaia  of  Syracuse  or  tiie  Comitia  of  Some.  The 
same  plan  prevailed  in  the  early  Teutonic  tribes,  where  the 
assembly^  of  the  freemen  exercised  ell  auch  powers  as  did  not 
belong  to  the  king.  The  laws  of  the  kings  of  the  Angles  and 
Saxons,  the  capitularies  of  Charlemagne^  were  promolgated  in 
assemhliea  of  the  nation,  and  may  be  said,  though  emanating 
from  the  prince,  to  have  been  enacted  by  the  people.  During 
the  middle  ages,  these  assembliee  died  out,  and  the  right  of 
making  laws  passed  either  to  the  sovereign  or  to  a  representative 
assembly  surrounding  the  sovereign  such  aa  the  English  Parlia- 
ment, che  older  metiiod  aurviving  only  .in  such  primitive  com- 
munities as  some  of  th&  Swiae  cantons,  and  the  tiny  republics  of 
Andorra  and  San  Marino.  The  first  reappearance  in  modem 
Europe  of  the  scheme  of  direct  legialation  by  the  people  ia,  so 
f ar  aa  I  know,  the  proriaion  of  the  French  Constitution  framed 
by  the  National  Convention  in  1793,  which  directs  that  any 
law  propoaed  by  the  legislative  body  shall  be  published  and  sent 
to  all  the  communes  of  the  RepubUc,  whoee  primary  assemblies 
shall  be  convoked  to  vote  upon  it,  in  case  objections  to  it  have 
been  raised  by  <aie-tonth  of  tliese  primary  assemblies  in  a, 
majority  of  the  departments.  In  rec«iit  times  the  plan  has 
become  familiar  by  its  into odnctaon,  not  only  into  most  of  the 
cantons  of  Switzerland,  but  into  the  Swiss  Federal  Republic, 
which  conatontly  appliea  it,  under  tiie  name  of  Keferendum,  by  - 
submitting  to  the  voto  of  the  people  hiwa  passed  by  the  Federal 
legislature.^ 

>  Tha  SwUa  Federal  ConltUntloii  pToridM  tbtX  taj  federal  Itv  and  Federal 

reaolntion  ot  general  ipplicrtion  nai  not  td  ta  argent  ehuwtw,  must  on  tin 
demuid  of  eigbt  c«ntaiu  or  of  30,000  *ot<n  be  aubmlttad  to  populu  Tota  for 
■ccepluoa  or  r^ection  (Cooitit.  Art.  86).  Thle  rate  ii  frequeotl;  la  tlie'n^itiTe. 
See  Swisa  Federal  ConiUtatiaD,  Art.  89  ;  aod  tbe  ramarki  of  U.  NumK  Droi  in 
bii  IntlraeluM  nnfue,  i  172.  la  eome  cutoiu  the  rabmiulon  of  Uwa  to 
popnlir  Tola  1*  compnleary.  In  Genera  it  i>  /aculta^.  A  refBrsndum  eiUtl  in 
Averf  Mnton  except  Friboorg  end  tbe  fonr  wbicb  retain  >  Lsndcsgememde. 
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In  England  tike  inflience  of  the  rame  idea  may  be  discovered 
in  tro  phenomena  of  recant  yean.  One  is  the  propossl  fre- 
qneutl;  made  to  refer  to  the  d^ect  Tot«  of  the  inhabit&iita  of  a 
town  or  other  local  area  the  enactment  of  some  ordinance  affect- 
ing that  district :  as,  for  instance,  one  determining  whether  or 
no  licences  shall  be  granted  within  it  for  the  sale  of  intoxicaiang 
liquors.  This  method  of  deciding  an  issue,  conunonlj  known  as 
Local  Option,  is  a  species  of  referendum.  It  differs  from  titt 
Swiss  form,  not  merely  in  being  locaUy  restricted,  but  rather  in 
tiie  fact  that  it  is  pnt  to  the  people,  not  for  the  sake  of  cca- 
firming  an  A«t  of  the  legislabire,  but  of  deciding  whedur  a 
paiiicular  Act  shall  be  operative  in  a  given  area.  But  tlia 
principle  is  the  same ;  it  is  a  transference  of  legislatiTe  author!^ 
from  a  representative  body,  whether  the  parliament  of  the  nation 
or  the  municipal  council  of  the  town,  to  the  voters  at  the  polla* 
The  other  English  itlostration  may  seem  far  fetched,'  but  on 
examination  will  be  seen  to  involve  the  same  idea.  It  is  now  be- 
ginning to  be  maintained  as  a  constitutional  doctrine,  that  when 
any  li^ge  measure  of  change  is  carried  through  the  House  cf 
Commons,  the  House  of  Lords  has  a  right  to  reject  it  for  ths 
purpose  of  compelling  ?  dissolution  of  Parliament,  that  is,  an 
appeal  to  the  votera  And  there  are  some  signs  that  the  view  is 
making  way,  that  even  putting  the  House  of  Lords  out  of  si^i^ 
the  House  of  Commons  is  not  morally,  though  of  course  it  is 
legally,  entitled  to  pass  a  bill  seriously  changing  the  Constitn- 
tion,  which  was  not  submitted  to  the  electors  at  the  preceding 
general  election.  A  general  election,  although  in  form  a  choice 
'  of  parUcular  persons  as  members,  has  now  practically  become  sa 
expressicm  of  popular  opinion  on  the  two  or  three  leading 
measures  then  propounded  and  discussed  by  the  party  leader*, 
as  well  as  a  vote  of  confidence  or  no  confidence  in  the  Minisb^ 
of  the  day.  It  is  in  substance  a  vot«  upon  those  measures ; 
although,  of  course,  a  vote  only  on  their  general  prindples,  and 
not,  like  the  Swiss  Referendum,  upon  the  statute  which  the 
legislature  baa  passed.  Even  therefore  in  a  country  whioh  dings 
to  and  founds  itself  upon  the  absolute  supremacy  of  ils  repre- 
sentative chamber,  the  notion  of  a  direct  appeal  to  the  people 
has  made  progress,' 

'  The  ratecdus  to  ths  votaof  tlMntcp«7*no(ipuiiliofth*qa«atloDWh«thv 
*  M«  dull  ba  levied  for  ft  &««  Ilbm?  li  ■sother  luUnca. 
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In  the  United  States,  vhicli  I  neufi  hudlj  ny  baa  in  this 
natter  been  nowira  affected  by  France  or  Switzerland  or  Eng- 
land, but  baa  developed  on  ite  own  llnea,  Uie  conceptaon  that  the 
people  (Le.  the  dtizene  at  lai^)  are  and  ooght  of  right  to  be  the 
supreme  legislatora,  has  taken  the  form  of.  legislataon.  by  enacting 
ot  amending  a  Constitution.  Instead  o^  like  the  Swiae,  nibmit- 
ting  ordinaiy  laws  to  the  voters  after  they  hare  passed  tJie 
l^^slatoTe,  ^e  Americans  take  subjects  which  belong  to  ordinary 
legislation  oat  of  the  category  of  statutes,  place  them  in  the 
Ganstitutton,  and  then  handle  them  as  parte  of  this  fundamental 
instrmnent  They  are  not  called  laws;  but  laws  tbey  are  to  all 
intents  and  purpoeea,  differing  from  statutea  only  in  being 
enacted  by  an  aathority  which  is  not  a  constant  but  an  occasional 
body,  called  into  action  only  when  a  Convention  or  a  legislature 
lays  propontionB  before  it 

I  have  already  ezplaihed  the  historical  (sigin  of  this  eysteni, 
^ow  it  sprang  from  the  i&ct  that  the  Constitutiona  of  the  colonief 
having  been  pveo  to  them  by  an  external  authority  superior  to 
the  denial  legislature,  the  people  of  each  State,  seeing  that  they 
oonld  no  longer  obtain  changes  in  their  Constitution  from  Britain, 
assumed  to  themselves  the  right  and  dnty  of  remodelling  it; 
jfMittang  the  collective  citixendom  of  the  State  into  the  place  ot 
the  British  Crown  as  sovereign.  The  business  of  creating  oi 
remodelling  an  independent  commonwealth  was  to  their  thinking 
too  great  a  matter  to  be  left  to  tbe  ordinary  organs  of  Stat«  life. 
This  feeling,  which  had  began  to  grow  from  17T6  onwards,  was 
mudi  strengthened  by  the  manner  in  whidi  the  Federal  Constitu- 
tion was  enacted  in  1786  by  State  conventiona  It  seemed  to 
have  ^QB  received  a  specially  solenm  ratification ;  and  even  the 
Federal  legislature,  which  huiceforth  was  the  centre  of  national 
politics,  was  placed  &r  beneath  the  document  which  expressed 
the  will  of  Uie  people  as  a  whole. 

As  the  republic  went  on  working  out  both  in  tiieory  and  in 
practice  those  conceptions  of  democracy  and  popular  sovereignty 
which  had  been  only  vaguely  apprehended  when  enunciated  i^ 
the  Revolution,  the  feiith  of  ihe  average  man  in  bimself  became 

■IscUanj  accDiriiig  Than  taj  Impoitant  meunrg  ii  bafois  Pu-liunant,  bacaiua 
mob  mo  aleoUoD  ii  trnkso  to  Indiciti  tha  Kttltiiiia  of  Uis  paopls  gmmUf  towdi 
Iha  msann^  ud  by  casHqaanca  tbs  Jadgmsnt  the;  hvbIiI  pnnunuK!*  van  * 
goMTkl  alaetlini  Iiald.  There  lun  been  isitanees  In  w&lch  ■  mMnra  or  put  at  * 
meunre  pending  In  Fu'liement  Lu  been  dropped,  beoiiue  the  nmlt  of  Um 
"  bv-aleotten  "  me  Ukan  to  indicate  tlut  it  dlipltaaed  the  peopU. 
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■trongerj  his  love  of  equality  greater,  hu  desire,  not  only  to  rule, 
but  to  rule  directly  in  Lia  own  proper  person,  more  coDstaat 
These  lentimBnte  would  have  told  stilt  further  upon  State  goTem- 
mento.  bad  they  not  found  large  scope  in  local  government. 
HoweTer,  even  in  State  affairs  tbey  made  it  an  article  of  fNth 
that  no  Constitution  could  be  enacted  save  by  the  direct  vote  of 
the  attiiena ;  and  they  inclined  the  citizens  to  seize  such  chances 
aa  occurred  of  making  laws  for  themaelvea  in  their  own  way. 
Concurrently  with  the  growtb  of  these  tendendes  there  had  been 
a  decline  in  the  quality  of  the  State  legisUtureo,  and  of  the  legis- 
Ulion  wUch  they  turned'  out  They  were  regarded  with  leia 
respect;  they  inspired  less  confidence.  Hence  the  people  had 
the  further  excuse  for  superseding  the  legislature,  that  they  might 
reasonably  fear  it  would  neglect  or  spoil  the  work  they  desired  to 

Tngtju^l  of  being  stimulated  by  this  distrust  to  mend  their 
ways  and  recover  their  former  powers,  tlie  State  legislatures  fell 
in  with  the  tendency,  and  promoted  their  own  aupersesdon.  The 
chief  interest  of  their  members,  as  will  be  explained  later,  is  in 
the  passing  of  special  or  local  Acts,  not  of  general  public  legislar 
tion.  They  are  extremely  timid,  easily  swayed. by  any  active 
secti(»t  of  opinion,  and  afraid  to  stir  when  placed  between  the 
Opposite  fires  of  two  such  sections,  as  for  instance,  between  the: 
EVohibitionista  and  the  liquor-sellers.  Hence  they  welcomed  the 
direct  intervention  of  the  people  as  relieving  them  of  embamBsing 
problems.  They  began  to  refer  to  the  decision  of  a  popniar  vote 
matters  clearly  within  their  own  proper  competence,  such  as  the 
question  of  liquor  traffic,  or  the  creation  of  a  system  of  gratuitous 
schools.  This  happened  as  far  back  as  thirty  years  ago.  And 
in  New  York,  the  legislature  -having  been  long  distracted  and 
perplexed  by  the  question  whether  articles  made  by  convicts  in 
the  State  prisons  should  be  allowed  to  be  sold,  and  so  to  compete 
with  articles  made  by  private  manufacturers,  recently  resolved  to 
invita  the  opinion  of  the  multitude^  and  accordingly  passed  an 
Act  under  whioli  the  question  was  voted  on  over  the  whole  State. 
They  could  not  (except  of  course  by  proposing  a  constitational 
amendment)  enable  the  people  to  legislate  on  the  point ;  for  it 
has  been  often  held  by  American  courts  that  the  legislature, 
having  received  a  delegated  power  of  law-making  cannot  delegate 
that  power  to  any  other  person  or  body.'     But  they  could  ask 

*  JLeoardlug  to  ths  mailia  Dd*gata  po(a(tu  mk  dtiwafur,  >  mudm  wUch 
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the  people  to  advise  them  how  thej  should  legisktQ;  and  having 
obtained  its  view  in  this  mumer,  could  pass  a  statute  in  con- 
£01111117  with  its  wishes. 

It  is,  however,  chiefly  is  the  form  of  an  amendment  -  to  the 
Constitadon  that  we  find  the  American  Toton  exercising  direct 
I^islatiye  power.  And  this  method  comes  veiy  near  to  tiie 
Swiss  referendum,  because  the  amendment  is  first  discussed  and 
approved  hj  the  legislature,  a  majority  greater  than  a  simple 
majority  being  required  in  some  States,  and  then  goes  before  the 
eitasens  voting  at  the  polls.  Sometimes  the  State  Constitution 
provides  Uiat  a  particular  question  shall  be  submitted  I^  the 
legislature  to  the  voters  j  thus  creating  a  referendom  for  'Uiat 
particular  case.  Thu^  Wisconsin  refers  it  to  the  voters  to  d^ide 
whether  or  no  banks  shall  be  chartored.*  Minnesota  declares 
that  a  certain  class  of  railway  laws  shall  not  take  effect  unlees 
eubmitted  to  and  ratified  by  a  majority  of  the  electors.     And  she 

4d<v*tad  aaUiaritr. 

Jndgt  Oools;  M]'!  i  "  Ona  at  th*  Mttled  ""j*""  of  oiautitntioiul  hem  1*  Hhai 
tk*  pojrw  contond  upon  th*  ItgliUtan  to  mike  bwi  enmot  b«  dtUgktsd  hj 
OmL  dqiutaMDt  to  *aj  othtr  bodjr  or  ^atiiatitj'.  WImn  th*  MMnisii  pawn  of 
As  BtM*  hM  loc*tod  tbs  snUuiTltj,  thara  It  mnit  nmtln  ;  and  bj  th*  emutita- 
tloiul  inthoiltr  iloiu  tha  Um  rnnat  b*  nud*  ontQ  th*  Conttttiitlon  itMlfli 
'**"fl™^  Tha  powv  ts  who**  jodgman^  wlidoin,  ud  pabrtotkm  thl<  hlg4i  pie- 
ngatire  lus  ba*n  anlnuted  unnot  Ttl]*Ta  itMlf  at  tha  ncpoiuibtlitr  Vf  choo*iiig 
otter  agBDCiai  upon  whteh  th*  powar  ihiJl  h*  darolTCd "  [Oaiutit  Lmit.,  p. 
1(1].  H*  quota*  fram  Lock*  (CM!  thBtnmaU,  1 112}  tb*  nmark  that  "Th* 
lagUitoT*  uithar  mutt  hot  can  trauifar  th*  powar  ot  making  lawi  to  auybndr 
•ta^  a  plao*  It  anfirhara  hut  trbare  tha  paopl*  haraL"  Thii  ii  oae  ot  Locke'a 
"  bomidi  aat  to  the  legialatiT*  power  of  ararr  oommoawaalth  in  srary  forni  of 
lOTBnuiiaiit ; "  hot  tt  has  not  ineclsded  tha  Britlah  Firllatnaut  bom  dalagatiii( 
tege,  and  in  man;  oaaaa  tnilj  legialatira,  poven  to  partionlar  paiaona  or  anthnr- 
itias,  iQah  *•  tha  Crown  in  Coundl, 

Then  hii  haul  much  difference  of  opiiiiqD  among  American  conrts  a*  to  the 
a^tant  to  which  a  lefriilitnr*  ma;  refer  the  operation  of  a  general  Uw  to  popular 
TOte  in  a  tocatitj,  bnt  "  tha  dear  weight  of  aathoritr  la  in  aapport  Of  legialatiMi 
tt  the  nature  commoal  j  known  aa  local  option  Uwi.  — Ooolsy,  «(  tiipnt,  p,  lES  ; 
•nd  aat  the  caaea  collected  in  hia  nptai. 

■  ConitiCutlan  ot  I84S,  Art  iL  |  G.— "The  legialatnre  maj  luhmit  to  tb* 
TCtan  at  any  general  election  the  qaeition  of  '  Bank  or  no  bank  I  and  if  tX  any 
aoch  alBottoa  a  number  of  Totea  equal  to  a  m«JorU7  of  alltb*  «otw  c**t  at  aooh 
daotton  on  that  aabjact  shall  be  in  broor  of  bank^  than  the  ligiilatnre  abaH  ha*a 
poWK  to  gl»ut  bank  ehartera,  01  to  paa  •  gananl  banking  law,  with  auch  raataie- 
tfama  Bod  oadar  auch  tegnlationa  aa  thaj-  ma;  dsem  expedient  fn  the  protectioD 
■f  thebiU-lialdan:  iVovided^  that  no  aneb  grant  or  law  aball  hare  any  foree  er 
lOact  until  tha  aame  ahall  hare  been  aabi^ttad  to  a  Tota  of  tha  alactoia  of  th* 
ttala  at  aoma  gantral  deetlon,  and  1>aan  approrad  b;  *  n^jwi^  ot  the  Tolaa  oaal 
•o  that  nltt*rt  at  auch  daetion-'* 
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proTidea,  bj  a  later  amendment  to  her  Constitution,  tluit."thfl 
monefB  belonging  to  tba  internal  improTemeiit  land  fond  tbaH 
never  be  appropriated  for  anj^  purpose  till  the  anaotment  for  that 
purpoee  Bhall  have  been  approved  by  a  majority  of  the  electon 
of  the  State,  voting  at  the  annual  general  election  following  the 
pasaage  of  tLe  Act." '  In  this  last  instance  the  referendum  goes 
the  length  of  conatitutiDg  the  voters  the  financial  authority  for 
the  State,  withdrawing  from  the  le^elature  what  might  seem  the 
oldest  and  most  essential  of  it«  funetrons. 

It  ia  not  unoommoQ  for  Itropoaals  submitted  by  the  legislature 
in  Uie  form  of  oonstitutio^  amendmentato-be  rejected  by  tiie 
people.  Thus  in  Indiana,  Netoaska,  Ohio,  and  Oregon,  the  legia- 
lature  submitted  amendments  ertending  the  so&age  to  woman, 
and  ihe  people  in  all  four  States  refused  the  extension.  In 
Colorado,  where  the  Constitution  of  1876  had  provided  a  special 
referendum  on  the  poin^  tjie  le^^ture  passed  its  woman  fran- 
chisB  law,  and  submitted  it  to  popular  vote  in  October  1677, 
when  it  was  rejected  by  14,000  votes  to  7400. 

What  are  the  practical  advantages  of  this  plan  ai  direct  le^ 
lation  by  the  peopla  t  Its  demerit*  ore  obvious.  Besides  tlioaa 
I  have  already  stated,  it  tends  to  lower  the  au^ority  and  sense 
of  responsibility  in  the  legislature ;  and  it  refers  mattm  needing 
.much  eluddataon  by  debate  to  tlie  delerminaticin  of  tlioee.who 
cannot^  oa  account  of  ^edr  number^  meet  together  Ua  discus- 
sion, and  many  of  whom  may  have  never  thought  about  tlie 
matter.*  These  omsiderfttions  will  to  most  Europeans  ^>pear 
deeiaive  against  it.  The  proper  course,  they  will  say,  is  to  im- 
prove the  legudatures^  llie  less  you  trust  them,  the  wcsse  tliey 
will  be.  They  may  be  ignorant;  yet  not  so  ignorant  as  the 
masBsa. 

But  the  improvement  of  the  Isf^slatnrea  is  just  what  the 
I  AnuDdmnti  at  1871  ud  187*  to  tha  Oaiutitntl(m  et  1U7. 
*  A  Bootok  local  DpUon  bill  propoaliig  to  rate  to  tho  vote  oT  ^  tattfwjan  Um 
dcdikn  of  tho  qnsrtloa  «rli«(lMr  UoanoM  for  tbcMlaof  InloiloatingUqtionbikB; 
town  dun  1w  gnutad  Ium  «*U*d  toith  mnsli  dlmurioi  *■  to  tho  nuriU  d  popolir 
TCtfog,  It  k  ingad  bf  nma  fiiit  Oli  jntUea,  br  taking  nnj  from  tb  t^m- 
Mntatfn  looal  ■nllmttr  tliB  datominaUaa  of  an  Important  qoMtlon,  wUl  kiinr 
tbipodtiaaitfthataatkorltr,  ttKlmalulMuUagiMidanti  l«ai  ««ggr  to  It*  olwitcd 
aumban«f  tt    It  1*  npU*d  tltM  Oie  locaJ  antWltlM  oumot  Slinji  ba  bnatcdiii 
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Americana  despaii  o^  of,  u  ihaj  would  prefer  to  say,  have  not  - 
time  t»  attend  ta  Hence  thej  fall  back  on  the  refereadnm  aa 
tJie  beat  oouTBe  available  under  the  circunutancea  of  the  caae^  and 
in  Buch  a  world  as  the  present  They  do  not  claim  that  it  baa 
any  great  educative  effect  on  the  people.  But  they  remark  with 
truth  that  the  maaa  of  the  people  are  equal  in  intelligence  and 
character  to  the  average  State  legialator,  and  are  exposed  to 
fewer  temptatdona.  The  legislator  can  be  "got  at,"  tiie  people 
cannot.  The  pereoual  interest  of  the  indiTidnal  legislator  in 
pasaiug  a  measure  for  chartering  baStks  or  spending  the  internal 
improvement  fnnd  may  be  greater  than  his  interest  as  one  of  the 
community  in  preventing  bad  laws.  It  will  be  otherwise  with 
tlie  bulk  of  the  citizens.  The  legialator  may  be  subjected  by  ihe 
advocates  of  women's  suffirage  or  liquor  prohibition  to  a  pressure 
irresiatibls  by  ordinary  mortalB ;  but  the  citizens  are  too  numei'ous 
to  be  all  wheedled  or  t^eatened.  Hence  they  can  and  do  reject 
proposals  which  the  legislature  has  assented  to.  Nor  should  it 
be  forgotten  that  in  a  country  where  law  depends  for  its  force  on 
the  consent  of  tlie  governed,  it  is  eminently  desirable  that  lav 
should  not  oatnin  popular  sentiment^  bat  have  the  whole  weight 
of  the  people's  deliverance  behind  ib 

A  brilliant,  though  aevere,  critic  of  Canadian  institutjoni 
deplores  the  want  of  some  similar  arrangement  in  the  several 
Plrovincee  of  the  Dominion.  Having  remarked  that  the  veto  of 
the  lientenant-govemor  on  the  Acta  of  a  Provincial  legislature  is 
in  practice  a  nullity,  and  that  the  centnl  government  never 
vetoes  such  Acts  except  where  they  are  held  to  exceed  the  coa- 
stitutional  competence  of  the  legislature,  fie  urges  that  what  is 
needed  to  cure  the  faults  of  Provincial  legislation  is  to  borrow 
the  American  plan  of  submitting  constitutional  amendmente 
(and,  he  might  add,  laws)  to  popular  vote.  "The  people  can- 
not be  lobbied,  wheedled,  or  bull-dozed;  l3ie  people  is  not 
in  fear  of  its  re-election  if  it  throws  out  something  supported 
by  the  Irish,  &e  Prohibitionist,  the  Catholic,  or  the  ItfeUiodist 

If  the  practice  of  recasting  or  amending  State  Constitutioni 
were  to  grow  common,  one  of  the  advantages  of  direct  legislation 
by  the  people  would  disappear,  for  the  sense  of  permanence 
would  be  gone,  and  the  same  mutability  which  is  now  possible 
in  ordinary  statutes  would  become  possible  in  the  prorisionB  of 
<  Hr.  Goldwla  Smith  in  tlw  Omtta^orarf  lUvim. 
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the  fimdamental  law.  But  thia  fault  of  small  demot^^ea,^ 
especially  irhen  ruled  by  priinarf  asaemblies,  is  unlikely  to  r«cur 
in  large  democraciea,  such  as  most  States  have  now  become,  nor 
does  it  seem  to  be  on  tlie  increase  among  them.  Beference  to 
the  people,  therefore,  acts  as  a  conservative  force;  that  is  to 
say,  it  is  a  conservative  method  aa  compared  vith  action  by  the 
legislature. 

In  England,  and  indeed  in  most  European  countries,  repre- 
sentative government  has  been  hitherto  an  institution  with 
markedly  conservative  elements,  because  the  legulating  repre-  . 
sentatives  have  generally  belonged  to  the  wealthy  or  well-bom 
and  educated  classes,  who  having  something  to  lose  by  change, 
are  disinclined  to  it,  who  have  been  looked  up  to  by  the  masses, 
and  who  have  been  imperfectly  responsive  to  popular  impulses. 
American  legislatures  have  none  oi  these  features.  The  men 
are  not  superior  to  the  multitude,  partly  because  the  multitude 
is  tolerably  educated  and  tolerably  well  o£E  The  multitude  does 
not  defer  to  them.  They  are  horribly  afraid  of  ifi  and  indeed  of 
any  noisy  section  in  it.  They  live  in  the  breath  of  ita  favour ; 
tliey  hasten  to  fulfil  its  behests  almost  before  they  are  uttered. 
Accordingly  an  impulse  €x  pasdon  dominant  among  the  citJEens 
tells  at  once  on  the  legislature,  and  finds  expression  in  a  law,  the 
only  check  being,  not  the  caution  of  that  body  and  its  willingness 
to  debate  at  length,  but  the  incapacity  it  often  shows  to  embody 
in  a  practical  form  the  wishes  manifested  by  the  people.  Hence 
in  the  American  States  representative  government  has  by  no 
means  tliat  conservative  quality  which  Europeans  ascribe  to  it, 
whereas  the  direct  vote  of  the  people  is  the  vote  of  men  who  are 
generally  bettar  mstructed  than  the  European  masses,  more 
experienced  in  politics,  more  sensible  of  their  interest  in  the 
stability  of  the  counlxy.  If,  tlierefore,  we  regard  the  refer- 
endum in  its  effect  upon  the  State  legislature,  we  shall  regard 
it  as  being  rather  a  bit  and  bridle  than  a  spur. 

This  method  of  legislation  by  means  of  a  Constitution  or 
amendments  tberetot  arising  fnnn  sentiments  and  under  con- 
ditions in  many  respects  similar  to  those  which  have  produced 
the  referendum  in  Switzerland,  is  an  interesting  illustration  of 

*  Bo  fraqumt  «  ehirgi  tgiiatt  tb*  Qmk  npnbUn  ud  tlw  ItiUiu  npaUia*  tt 
lb  Blddl*  ■(«,  u  Daata  uti  of  Floranoa — 

"  Oh'  ft  nuBo  Nornnbn, 
Kan  ^a&g«  qnsl  ohi  tn  d'Ottotn  BU." 
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the  tendency  of  inBtitudonii,  like  streamB,  to  wear  their  channels 
deeper.  A  historical  accident,  eo  to  apeak,  Buggeetod  to  the 
Americans  the  subjection  of  their  legislatureB  to  a  fundamental  . 
law,  and  the  invention  has  been  used  for  other  purposes  hi  more 
extensively  than  ita  creators  foresaw.  It  is  now,  moreover, 
serviceable  in  a  way  which  those  who  firet  used  it  did  not  con- 
template, though  they  are  well  pleased  with  tiie  result;  It  acta 
as  a  restraint  not  only  on  the  vices  and  follies  of  legislators,  but 
on  the  people  themselves.  Having  solemnly  bound  themselves 
by  their  Gonstitutian  to  certain  rules  and  principles,  the  pet^le 
come  to  respect  those  principles.  They  have  parted  with  powers 
which  tliey  might  be  tempted  in  a  moment  of  excitement^  oi 
under  the  pressure  of  suffering,  to  abuse  through  their  too  pliant 
representatives^  and  although  they  can  resume  these  powers  by 
enacting  a  new  Constitution  or  amending  the  old  one,  tJia  process 
of  resumption  requires  time,  and  involves  steps  which  secure 
care  and  deliberation,  while  allowing  passion  to  cool,  and  the 
prospect  trf  a  natural  relief  from  economic  evils  to  appear.  It 
has  been  well  obeerved  by  Dr.  von  Hoist  ^  that  the  completeness 
and  consistency  with  which  the  principle  of  the  direct  soverngnty 
of  the  whole  people  is  carried  out  in  America  has  checked 
revolutionary  tendencies,  by  pointing  out  a  peaceful  and  legal 
method  for  the  effecting  of  political  or  economical  changes, 
and  has  fostered  that  disposition  to  respect  the  decision  of  the 
majority  which  is  essential  to  the  success  of  popular  govern- 
meuts. 

State  Constitutions,  considered  as  laws  drafted  by  a  Con.' 
vention  and  enacted  by  the  people  at  large,  are  bettw  both  in 
form'  and  substance  than  laws  made  by  the  legislature,  because 
they  are  the  work  of  abler  men,  acting  under  a  special  com- 
mission which  imposes  special  responsibilities  on  them.  The 
appointment  of  a  Constitutional  Convention  is  an  important 
events  which  excit«s  general  interest  in  a  State.  Its  ftmotions 
are  weighty  and  difScuIt,  far  tauiscending  those  of  the  regular 
legislature.  Hence  the  best  men  in  the  State  desire  a  seat  in  it, 
and,  in  particular,  eminent  lawyers  become  candidates,  knowing 
how  much  it  will  affect  the  law  they  practise.  It  is  thecefore  a 
tody  superior  in  composition  to  either  the  Senate  or  the  Hoose 
of  a  State.  Ita  proceedings  excite  more  interest ;  ite  debates  are 
more  instructive;   its  conclusions  are  more  carefully  weighed, 
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because  they  cannot  be  readily  reversed.^  Or  if  tho  work  of 
altering  the  constitution  is  carried  out  by  a  series  of  amendihents, 
these  are  likely  to  be  more  fully  considered  by  the  legi^ture 
than  ordinary  statutes  would  be,  and  to  be  framed  with  more 
regard  to  cleamesB  and  precisian. 

In  the  interval  between  the  settlement  by  the  convention  of 
iC«  draft  constitution,  or  by  tfae  legislature  of  its  draft  unend- 
ments,  and  the  putting  of  the  matter  to  the  vote  of  the  peo^e, 
there  is  copious  discussion  in  tfae  press  and  at  public  meetings, 
so  that  the  citizens,  often  go  well  prepared  to  the  polls.  An 
all-perrsding  press  does  the  work  which  speeches  did  in  the 
ancient  republics,  and  the  fact  that  constitutions  and  amendments 
so  submitted  are  frequently  rejected,  shows  that  the  people, 
whether  they  act  wisely  or  not,  do  not  at  any  rata  surrender 
themselves  blindly  to  the  judgment  of  a  convention,  or  obediently 
adopt  the  proposals  of  a  legislature. 

These  merits  are  indeed  not  always  claimable  for  conventions 
and  their  remodelled  constitutions,  much  less  for  individual 
amendments.*  The  Constitution  of  California  of  1879  (wherwf 
more  in  a  later  chapter)  is  a  striking  instance  to  the  contrary. 
But  a  general  survey  of  this  branch  of  our  inquiry  leads  to  the 
conclusion  that  the  peoples  of  tlie  several  States,  in  the  exercise 
of  this  their  highest  function,  show  little  of  tbat  haste,  that  reck- 
lessness, tliat  love  of  change  for  the  sake  of  change,  with  which 
European  theorists,  both  andent  and  modem,  have  been  wont  to 
credit  democracy ;  and  that  the  method  of  direct  legislation  by 
the  ci^Eeps,  liable  aa  it  doubtiess  is  to  abose^  causes,  in  the 
present  condition  of  the  States,  few^  evila  dian  it  prevents. 

>  OciaikinBllr  iom«  p*rtienUr  drntt  of  m  diift  eonitihiUcni  ti  leptrttdy 
nbmltUi]  to  Uh  peotd* ;  tf  thay  .pproTB  it,  it  u  ismtcd  to  tlti  oonititiitioo, 
which  is  ToUd  gn  m  ■  wlul* ;  If  Onj  xefnM  It,  It  If  omittii 

There  ii  mneli  eonttoimy  In  America  u  to  whether  tha  hrttw  mathod  of 
TBformiag  •  coiutltntion  be  to  nciut  it  by  •  coQTention  oi  nmoTa  putienUr 
blnniibN  by  >  uriea  of  ameiidiDiDta.  Probtbly  tlia  dsb  plu  w  th>  othar  la  to 
ba  prafaiTtil,  aeeordisg  to  tha  conditioB  of  public  lentimant  and  Iha  UkcUbood  of 
aaooriiig  a  atfong  maTantioa. 
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BtATl  aOTEBNIOHTa  ;  THE   UEQISUTUBI 

Thx  diuilaritf  of  the  fnune  of  government  in  tha  forty-two 
repablica  which  m&ke  np  the  United  Statea,  &  Bimilaritf  wjucb 
appears  the  mors  remarkablB  when  we  remember  that  each  o£ 
the  republics  is  independent  and  self-determined  as  respects  iU 
frame  of  govenunen^  is  dae  to  the  common  sooroe  whence  ibe 
governments  flow.  Iliey  are  all  oopiea,  some  immediate,  soma 
mediate,  of  ancient  En^ish  institutions,  viz.  chartered  self-gOTem- 
ing  corporations,  wtiich,  under  the  influence  of  English  habits, 
and  with  the  precedent  of  the  English  parliamentary  system 
before  their  eyes,  developed  into  governments  resembling  tliat  of 
England  in  the  eighteentli  century.  Each  of  the  thirteen  colonies 
had  np  to  1776  been  regulated  by  a  charter  from  the  Biitish 
Crown,  which,  according  to  the  beat  and  oldest  of  all  English 
traditions,  allowed  it  the  practical  management  of  iU  own  a&irs. 
The  charter  contained  a  sort  of  skeleton  constitution,  which  usage 
had  clothed  with  ijerrea,  muscles,  and  sinevs,  till  it  became  a 
complete  working  system  of  free  government.  There  was  in 
each  a  governor,  in  two  colonies  chosen  by  the  peo[^e,^  in  the 
rest  nominated  by  the  crown  or  the 'proprietor';  there  waa  alegis- 
latore  ;  there  were  executive  officers  acting  under  the  governor's 
commission  and  judges  nominated  by  him ;  there  were  local  self- 
governing  communities.  In  none,  however,  did  there  exist  what 
we  call  cabinet  government,  Le.  the  rule  of  the  legislature  through 
a  committee.of  ite  own  merrbers,  coupled  with  the  inespondbility 
of  the  permanent  nominal  head  of  the  executive.  This  separation 
of  the  executive  from  the  legislature,  which  naturally  arose  from 
the  &ct  that  the  governor  was  an  officer  directly  rasponaibte  to 

'  HonTei,  in  Ilhixlt  Iiluid  tba  goremur  iru  choieD,  turt  u  noir  bf  the 
peopla  at  Ur^  but  b;  tha  Comfony  usembled  In  gtinenl  oonrt,  ■  ^lodj  wlilch 
DUHd  into  tha  I^iilatnn  of  the  colour.     &«  Chutar  of  Bhodg  Iiland,  1S6S. 

'    ~  '   it  tha  gouMl  court  elioss  if  tb*  pnpla  bil6d  to  sleot,  or  •  nddn 
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another  power  than  the  colonial  legialatore,  tik  the  British 
Crovn,  Ma  own  master  to  wham  he  stood  or  fell,^  distinguiahes 
the  old  colonial  goremments  of  North  America  from  those  of  the 
British  ooloniea  of  the  present  day,  in  all  of  which  cabinet  govem- 
ment  preToila.'  The  latter  are  copies  of  the  present  Constitutioii 
of  England ;  the  former  resembled  it  as  it  existed  in  the  serea- 
t«enth  and  b^innlng  of  the  eighteenth  century  before  cabinet. 
goTenunent  had  grown  up. 

AThen  the  thirteen  colonies  became  sovereign  States  at  the 
Bevolution,  they  preserred  this  fraine  of  govemmenii  mibetitulii^ 
a  governor  chosen  by  the  State  for  one  appcnnted  by  the  Crown. 
As  the  new  States  admitted  to  the  Union  after  1789  euccessively 
formed  their  constitutions  prior  to  their  admission  to  the  Union, 
each  adopted  the  same  scheme,  its  people  imitatiuf^  as  was 
natural,  the  older  commonwealths  whence  they  came,  and  ^ose 
working  they  understood  and  admired.*  They  were  the  more 
inclined  to  do  so  because  they  found  in  the  older  conBtitutiona 
that  sharp  separation  of  the  executive,  legislative,  and  judicial 
powers  which  the  political  philosophy  of  those  days  taught  them 
to  regard  aa  esseDtial  to  a  free  government,  and  they  all  take 
this  separation  as  their  point  of  departura 

■I  have  observed  in  an  earlier  chapter  that  the  influence  on  the 
franftrs  of  the  Federal  Constitution  of  the  examples  of  free 
government  which  they  found  in  their  several  Statos,  had  been 
profound.  We  may  aketch  out  ^  sort  of  genealogy  of  Govern- 
ments as  follows : — 

Firat.  The  English  incorporated  Company,  a  self-governing 
body,  with  ita  governor,  deputy-governor,  aiul  aasistanto  chosen 
by  the  fireemen  of  the  company,  and  meeting  in  what  is  called 
the  General  Court  or  Assembly. 

Nexl^  The  Colonial  Qovemments  which  out  of  this  Company 
«volves  a  governor  or  executive  head  uid  a  legislature,  consisting 
of  representatives  chosen  by  the  citizens  and  meeting  in  one  or 
two  chambers. 

'  Eren  in  ConnecUont  ud  filiodi  IiUnd  tha  gonmor,  tlioDgli  choiait  hj  tlia 
Dolmif,  na  in  &  Mmae  ruponiibls  to  the  Crovn. 

*  (M  ooniH  in  Uii  Biitiih  isir-goTcnimg  colonte  tlis  gOTgmoi  ii  rtQl  nsponiibla 
to  tha  Croirn,  bat  thia  napoiuibilltr  la  conDnad  vilhin  snrrov  limiti  by  thi 
•BpotulbQitjr  of  hia  mlniatan  to  tha  oolonlil  legtalitorg  and  bj  Uia  irids  povera 
of  that  loglaliitnn. 

*  Muaachnaett*  worked  for  aaranl  r«ui  irltb  *  amall  oauacH  aa  tba  aiacatlra 
povar  npraaantlDg  tl»  toimar  Oromi  goTemor.bnt  In  1780  ahe  cam*  back  to  tha  plan 
4f  •  dngle  goTanor,  whila  Tataiaing,  aa  aha  atlU  rataina,  a  anmcil  mroanding  him. 
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Thirdly.  The  State  •  OoTernmeDtt  which  is  nothing  but  tha 
coloni&I  goTemmsnt  developed  and  somewhat  democratued,  with 
a  goTemor  chosen  cniginally  by  the  legialaturt^  now  always  by 
the  people  at  large,  and  now  in  all  cues  with  a  legUlatare  of  two 
chambers.  From  the  origiiial  thirteen  States  this  form  has  sfovad 
over  the  Union  and  prevails  in  every  Slate, 

Lastly.  Tlie  Federal  Government,  modelled  after  the  State 
Governments,  with  its  Prendent  chosen,  through  electors,  by  tite 
people,  its  two<hambered  l^islature,  its  judges  named  by  the 
Prea'deDt. 

Oat  of  such  small  b^innings  have  great  things  grown. 

It  would  be  endless  to  describe  the  minor  differences  in  the 
systems  of  tlie  thirty-eight  States,  I  will  sketch  the  outlines 
only,  which,  as  alrrady  observed,  are  in  the  main  the  same 
everywhere. 

Every  State  has — ■ 

An  executive  elective  head,  tlio  governor.      ' 

A  number  of  other  administrative  ofBcers, 

A  legislatore  of  two  houses, 

A  system  of  courts  of  justice. 

Various  subordinate  lo^  seli-gOTerning  communititiB,  counties, 
cities,  townships,  villages,  school  diatrict». 

The  governor  and  the  other  chief  officials  are  not  now  dtoeen 
by  the  legislature,  as  was  tlie  case  under  moot  of  the  older  Slate 
ConstitutionB,  but  by  the  people.  They  are  as  far  as  possible  di>> 
joined  &om  the  legislature.  Neither  the  govemOT  nor  any  other 
State  official  can  sit  in  a  State  legislature.  He  cannot  lead  it. 
It  cannot,  except  of  course  by  passing  statutes,  restrain  him, 
^ere  can  therefore  be  no  question  of  any  government  by 
ministers  who  link  tJis  executive  to  the  legislature  according  to 
the  system  of  the  free  countries  of  modem  Europe  and  of  the 
British  colonies. 

Of  these  several  powers  it  is  beet  to  begin  by  describing 
the  legislature    because  it  is  by  far  the  strongest  and  most 

An  American  State  legislature  always  consists  of  two  houses, 
die  smaller  called  the  Senate,  the  larger  usually  called  iJie  House 

1  On*  mlj^t  tM  tmothar  gracntlon  >t  lli«  li^iniUDg  of  Uiii  g«D«IogT  bj 
dvtTliigtbi  SagOih  eorporttt  compurtram  th«  Roman  a>Q^ia,  uid*  gnanUo 
.at  Ui«  «nd  hj  aburrfus  bov  mnch  tbg  otnutitiitlun  of  iiiodsin  Btritioliuid  OVH 
U  tlwt  «f  a*  United  BUtei. 
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of  BepresentatiTes,  though  in  six  States  it  ie  entitled  "The 
Assembly,"  and  in  three  "The  House  of  Delegat«a."  The  ori^ 
of  this  yerj  interesting  feature  is  to  be  sought  rather  in  histoiy 
tlian  in  theory.  It  is  due,  partly  to  the  fact  that  in  some  colonies 
there  had  ezisted  a  small  governor's  council  in  addition  to  the 
popular  representatiTe  body,  partly  to  a  natural  disposition  to 
imitate  the  mother  oountry  with  its  Lords  and  Commons,  a  £s- 
posititm  which  mudfestad  itself  boUi  in  colonial  days  and  when 
the  rerol^g  States  were  giving  themselves  new  Constitutions, 
for  ap  to  1776  some  of  Uie  colonies  had  gone  on  with  a  legisla- 
ture of  one  house  only.  Now,  however,  tlie  need  for  two 
chambers  is  deemed  an  axiom  of  polidcal  science,  being  baaed 
on  the  belief  that  the  innate  tendency  of  an  assembly  to  become 
hasty,  ^rannical,  and  corrupt,  needs  to  be  diecked  by  the  co- 
existence of  another  house  of  equal  aathority.  Hie  Americana 
restrain  their  legislatures  by  dividing  them,  just  as  the  Komans 
restrained  thur  executive  by  substitutiiig  two  consuls  for  one 
king.  The  only  States  that  ever  tried  to  do  with  a  single  house 
were- Pennsylvania,  Georgia,  and  Vermont,,  all  of  whom  gave  it 
up :  the  'first  after  four  years'  experience,  the  second  oftet  twelve 
years,  the  last  after  fif^  years.^  It  Is  with'  tliese  trifling  excep- 
tions the  good  semper,  gvod  viique,  gvod  ab  tmuUbua  oi  AuLerican 
coDstitutioDal  doctrine.* 

'  Upon  tUa  nltftct  of  Qi«  diTliIiin  of  tha  Itglilatiira,  us  Eeat'i  Cetmunlaritt, 
L  208-210  ;  ud  Starr'*  OmaieittanaiM Ou  Awuriean  CotutUvtwn,  U  G1S~670. 
It  diHTTM  to  bo  nmarktd  ihit  tha  Ptnnijlrakiui  Conititotlon  of  1788,  tha 
OxngiuiOoiuUtutSonof  1777,  ud  UisYcnnoat  CoMtitatloiu  of  1786  and  1793, 
ill  of  wUch  coiulitiitod  ana  hoiua  of  lq;JiUtnn  aalj,  pfOTidod  fOr  ■  Mcond  Iwdf 
eillad  tha  EiaeutjTa  Cooocdl,  which  In  Oaofgia  had  tha  dntf  Of  aiamlalng  billi 
MUt  to  It  bjr  the  HonH  of  AjMmbJr,  and  of  ramonatntiiig  agaliut  anj  proTlatoiu 
tha7  dlM^ijKoTcd,  uid  in  VarmDut  wu  ampoirDed  to  lahmit'  to  tha  Aaaambl} 
■Uandmaot*  to  UlU  aant  op  to  thsm  by  tha  latter,  and  in  ciaa  the  Aaaambly  did 
not  auapt.  raoh  uuandmcmta,  to  inapand  the  puaing  of  the  bUl  tiU  tha  next 
leadon  of  tba  laglalatiira.  In  1789,  Georgia  aboUahMl  her  Conodl,  and  diiided 
her  legialatnre  into  two  hove* ;  PennarlTania  did  tha  tame  in  1700 ;  Vannont 
in  1838.  Both  PenqijlTUu  and  Termont  bad  aiao  a  body  called  tha  Conndl  of 
Canson,  vho  maj  be  compared  with  the  IfomothatB  of-  Athena,  aleeted  tttrj 
aeTen  ^ear^  and  obargad  vith  the  duty  at  examining  tha  Uwg  of  tba  State  ud 
thaii  aiacntion,  and  of  Enggeating  unendmeats.  This  body  use  abolitbed  in 
PeniuylTanla  In  17tO,  bnt  lasted  on  in  Tenuont  till  1870.  All  tbaae  aiparinumta 
well  deasrra  ths  stndy  of  conaHtotional  liittoiiana. 

*  It  on^t  to  1m  noted  as  an  illoatntion  of  the  dlTergenoe*  between  fonotriw 
both.Ughly  denoantio  that  !■  the  Swiss  cantons  tba  Isgislatuns  eonslst  of  one 
ebamber  only.  In  most  <rf  these  cantons  Uien  ia,  to  be  int^  a  rq/wmAiM  and  a 
smsll  exeontiT*  eomidL  Another  nmarkable  dirsigsnca  ia  ^t  wberais  bt 
Amstioa,  and  aspKdally  la  ths  West,  tlis  tendanoy  is  tmrards  "toUttOD"  la 
VOL.  I  3  B    • 
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Both  hoiues  are  choeen  by  popular  vot«,  generally  *  in  equal 
electoral  districts,  and  by  the  same  voters,  although  in  a  few 
States  there  are  minor  Tariationa  aa  to  modes  of  choice.* 

The  following  differences  between  the  rules  governing  the  two 
Houses  are  general : — 

1.  The  Benatorial  electoral  distncta  are  always  larger,  usually 
twice  or  thrice  aa  large  as  the  House  districia,  and  ttie  numbff 
of  senators  is,  of  eourse,  in  the  same  proportion  smaller  titan  that 
of  repreaenl&tivea. 

2.  A  senator  is  usually  chosen  for  a  longer  term  tlian  a 
representative.  In  twenty-four  States  he  sits  for  four  yeara,  in 
one  (New  Jersey)  for  three,  in  eleven  for  two,  in  two  (Massv 
chuaetts  and  Bhode  Islajid)  for  one  year  only. 

3.  In  most  cases  the  Senate,  instead  of  being  elected  all  at 
once  like  the  House,  is  only  partially  renewed,  half  its  members 
going  out  when  tlieir  two  or  four  years  have  been  completed, 
and  a  new  half  coming  in.  This  gives  it  a  sense  of  continuity 
which  the  House  wants. 

4.  In  some  States  the  age  at  which  a  man  is  eligible  for 
the  Senate  is  fixed  higher  tiian  that  for  the  House  of  Kepre- 
sentatives ;  and  in  one  (Delaware)  he  must  own  freehold  land  of 
200  acres  or  real  or  personal  estate  of  the  value  of  £1000. 
Other. restricdons  on  eligibility,  such  as  the  exclusion  of  clergy- 
men (which  still  exists  in  six  States,  and  is  of  old  standing),  that 
of  salaried  public  officials  (which  exists  everywhere),  that  of 
United  States  officials  and  members  of  Congress,  and  that  of 
.persons  not  resident  in  the  electoral  district  (frequent  by  law 
and  practically  universal  by  custom),  apply  to  bo^  Houses. 
In  some  States  this  last  restrielaon  goes  bo  hi  thai  a  member  who 
ceases  to  reside  in  the  district  for  which  he  was  elected  loses  his 
Eeat  ipso  ftuUtK 

olGes,  in  BwlturUnd  an  offlcul  and  *  PMmbBr  ot  ■  legUlitura  i>  siiuUf  coDtlaned 
in  lili  poit  from  oas  ttnu  to  Ukothcr,  In  bet  li  Mldom  diipluad  eic«pt  tor 
torn*  podUTs  [(iJt.  At  OM  tims  offlciali  wan  it«adl]j  re.aleclad  In  Caa- 
uacticat. 

I  In  Coniiaotltnit,  sTCTTtown  irUdi  iad  two  nemban  in  1371  rtlU  Mtunil 
two,  wIiitsTar  lU  ilia,  and  ngw  towna  obtain  two  Demben  when  thej  TMch 
SOOO.  Hhi  a  Eieat  manf  larj-  iinill  iilaoa  haTa  two  mambon  «ach,  and  the 
State  ii  goraisad  by  tha  rapraienta[iva>  of  "  rottan  boron^ba. "  Aa  thaj  ftoin  tba 
majority,  th«y  haTa  hlthaito  lafuied  te  anbmit  to  tba  paopls  a  ODoalitntioDal 
amcDdment  tra  a  ladiatrihatlon  of  iwts  on  tha  bang  of  aqoal  popnlatiaa, 

*  For  luitanee.  In  Rhodo  Jtland  aTory  town  or  city,  b«  It  great  .or  amall, 
ntnroi  ons  asnatoi.  In  Dliuols,  avary  dittrlct  returni  out  unalor  ud  tkiva 
nprcaGDtatiraa,  but  tha  latter  org  olecUd  by  miuoiity  voting. 
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I>)i«ve  dwelt  pi  an  earlier  chapter  (Chap.  XIV.)  on  the 
strength  of  i3iia  local  feeling  as  regards  congresaiooal  elections, 
and  oil  the  resolta,  to  a  European  ejo  mostly  imfortanate,  which 
it  produces.  It  is  certainljr  no  weaker  in  State  elecUous.  Nobody 
dreams  of  offering  himself  as  a  candidate  for  a  place  in  which  he 
does  not  reside,  even  in  new  States,  where  it  might  be  thought 
that  there  had  not  been  time  for  local  feeling  to  spring  upv 
Hence  the  educated,  and  leisured  residents  of  the  greater  cities 
have  no  chance  of  entering  the  State  legislature  except  for  the 
city  district  wherein  they  dwell ;  and  as  these  city  districts  are 
those  most  likely  to  be  in  the  bands  of  soma  noxious  and  selHsh 
ring  of  professional  politicianB,  the  prospect  for  such  an  aspirant 
is  a  dark  on&  We  shall  see  presently  that  some  of  these  State 
i^islatures  sadly  nded  reform  in  their  methods  and  their 
tone.  Nothing  more  contributes  to  make  reform  difficult  than 
the  inveterate  habit  of  choosing  residents  only  as  members. 
Suppose  an  able  and  public-spirited  man  desiring  to  enter  tbe 
Assembly  or  the  Senate  of  bis  State  and  shame  the  offenders  who 
are  degrading  or  plimdering  it.  He  may  be  wholly  unable  to  find 
A  teat,  because  in  his  place  of  iresidence  the  party  opposed  to  Ids 
own  may  hold  a  permanent  majority,  and  be  will  not  be  even 
considered  elsewhere.  Suppose  a  group  of  eaiiiBst  men  who, 
knowing  how  little  one  man  can  effect,  desire  to  enter  tbe  legis- 
lature at  the  same  time  and  work  together.  Such  a  group  can 
hardly  arise  except  in  or  near  a  great  city.  It  cannot  effect  an 
entrance,  because  the  city  has  at  best  very  few  seats  to  be  seized, 
and  the  city  men  cannot  offer  themselves  in  any  other  part  of  tbe 
State.  That  tbe  restriction  often  rests  on  custom,  not  on  law, 
makes  the  case  more  serious.  A  law  can  be  repealed,  but  custom 
has  to  be  unlearned ;  t^e  one  may  be  done  in  a  moment  of  happy 
impulse,  tbe  other  needs  the  teaching  of  long  experience  applied 
to  receptive  minds. 

The  fact  is,  that  the  Americans  have  ignored  in  all  then' 
legislative  as  in  many  of  their  administrative  arrangements,  the 
differences  of  capacity  between  man  and  man.  They  underrate 
the  difficulties  i^  government  and  overrate  the  capacities  of  the 
man  of  common  sense.  Great  are  the  blessings  of  equality ;  hut 
what  follies  are  committed  in  its  name  I 

The  unfortunate  results  of  this  local  sentiment  have  been 
af^piavated  by  the  tendency  to  narrow  the  election  areas,  allot- 
ting one  senator  or  jvpresontative  to  each  distdct     Under  the 
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older  Constitatioii  of  Connedacut,  for  instance,  the  twelve  sena- 
tora  vrere  ejected  out  of  the  whole  State  hj  a  popular  vote. 
Now  (Amdta.  of  A.D.  1828)  the  twentf-fbor  senaton  are  choeen 
hy  districts,  and  the  Senate  is  today  an  inferior  body,  becaou 
then  the  best  men  of  the  whole  State  might  be  chooeo,  now  it  is 
possible  onlf  to  get  the  leading  men  of  the  diatriotfli  In 
MasaachoBettA,  under  the  Constitution  of  1780,  the  aenators  vers 
chosen  by  districts,  but  a  district  might  return  as  many  as  uz 
senators:  the  Assembly  men  were  chosen  by  towns,^  each  corp<ffate 
town  having  at  least  one  representatire,  and  more  in  proportion 
to  its  population,  the  proportion  being  at  the  rate  of  one  ad- 
ditional member  for  every  270  ratable  poIl&  In  1836  the  scale' 
of  population  to  representatives  was  raised,  and  a  plan  prescribed 
(too  complicated  to  be  here  set  fortli)  under  which  towns  below 
the  popolation  entitling  tbem  to  one  representative,  should  have 
a  representative  during  a  certain  number  of  years  out  of  every 
ten  years,  tbe  census  being  taken  decennially.  Thus  a  small 
town  might  send  a  member  to  the  Assembly  for  five  years  out  of 
every  ten,  choosing  alternate  years,  or  the  fint  five,  or  the  last 
five,  as  it  pleased.  Now,  however  (Amdta.  of  a.d.  1657),  tlie 
State  baa  been  divided  into  forty  Senatorial  distficts,  each  of 
which  returns  one  senator  only,  and  into  176  Assembly  districts, 
returning,  one,  two,  or,  in  a  few  cases,  three  representatives  each. 
I^e  composition  of  the  legislature  has  declined  ever  since  this 
change  was  made.  The  area  of  choice  being  smaller,  inferior 
men  are  chosen ;  and  in  the  case  of  the  Assembly  districts  which 
return  one  member,  but  are  composed  of  several  small  towns, 
the  practice  has  grown  up  of  giving  each  town  its  torn,  fo  that 
not  even  the  leading  man  of  the  district,  but  the  leading  man  of 
the  particular  small  commnnity  whose  turn  has  come  round,  is 
chosen  to  sit  in  the  Aasembly. 

Universal  manhood  su£age,  subject  to  certain  disqualifications 
in  respect  of  crime  (including  bribery)  and  of  the  receipt  of 
poor  law  relief,  which  prevail  in  many  States — in  eight  States  no 
pauper  can  vote — is  tiie  nils  in  nearly  all  the  States.  A  pro 
perty  qualification  was  formerly  required  in  many,  and  lasted  till 
1888  in  Rhode  Island,  where  the  possession  of  real  estate  valued 

'  A.  town  or  towniUp  meuu  Id  Haw  Engliml,  ind  indsed  gencnUlr  in  tlis 
Cnitad  Stito,  >  imiU  ninl  dlitarlct,  M  oppoiad  in  i,  cllj.  It  ii  ft  oommimltr 
itbi:h  hu  not  ncdTBd  npitMntatin  mOiiicipal  gorumaaiiU — Sm  Ciupt^ 
XLVIII.  jwt 
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at  $134,  or  th«  pay m«ht  of  a  tax  of  &t  least  $1  waa  required  horn 
all  eitisem  not.natiTes  of  ths  United  Stated.'  Four  other  States 
(Delaware,  MaBaachasetts,  PeimaylTauia,  and  Tennessee)  require 
tlie  Toter  to  have  paid  some  Stato  or  county  tax  (Manachusetts 
and  Tennesaes  call  it  a  poll  tax) ;  but  if  he  does  not  pay  i1^  his 
party  OBUolly  pay  it  for  him,  so  the  restzicfcion  is  of  little 
practical  importsjic«.  Maasachosetta  also  requires  that  he  shall 
be  able  to  read  the  State  Constdtution  in  English,  and  to  write 
his  name  (Amdt  of  1867),  Connecticut,  that  he  shall  be-aUa  to 
read  any  aection  of  the  Constitution  or  of  the  statutes,  aiid  shall 
sustain  a  good  moral  character  (Amdte.  of  1855  and  1846).^  So 
far  as  I  have  been  aHe  to  ascertain,  this  educational  test  is  of 
little  practical  consequence.  In  Masaachusetts  it  does  npt  seem 
to  be  gennaUy  enf  oroed,  perhaps  because  the  party  managers  on 
botli  sides  agree  not  to  trouble  Toters  about  it^  Of  course  car- ' 
tain  terms  of  reddence  within  the  United  States,  in  tiie  particu|^ 
State,  and  in  the  voting  disbricts,  are  also  prescribed :  these  Tary 
greatly  from  State  to  State,  but  are  usually  short. 

The  Buffi^age  is  generally  the  same  for  other  purposes  as  for 
that  of  elections  to  the  legisla(are,  and  is  in  every  State  confined 
to  male  inhabitants  In  a  few  States,  however,  women  are  per- 
mitted to  vote  at  school  district  and  in  one  at  municipal  elections,' 
and  in  these  no  disability  has  been  imposed  upon  married  women; 
nor  has  it  been  attempted,  in  the  various  cons^tutional  amende 
ments  framed  to  give  political  sufbi^e  to  women,  but  hitherto 
always  rejected  by  the  people,  to  draw  such  a  distinction,  which 
would  indeed  be  abhorrent  to  the  genius  of  American  Iaw> 

It  is  important  to  remember  ihat,  by  the  Constitution  of  the 
1  BkodB  IiUnd,  hoviTar,  ratklna  a  qulifleition  tor  tka  piupeaM  cS  voting 
for  oarUia  flaanckl  oSobh.  ISght  conitltaUtBU  forbid  (h*  Impodtlon  Dt  any 
pcopeitT  qiuliflutlaii. 

■  The  Couttitutlon  or  Colondo,  18711,  lUom  tti  legiiUtim  to  pTeicrlbe  as 
•duottloEal  quallfloittan  tdr  alKtcm,  bat  no  (nch  Uw  ii  to  Uka  aOtet  prior  to 
^D.  IBBO.  Florid*  br  Ita  ConrtltnUcni  of  ISflS  diractod  Iti  kj^tors  to  pn- 
■oribt  ndi  qnalifloitloiii,  whkh,  howiTtr,  w«n  not  to  ii^Iy  till  afUr  18S0,  nor 
to  uy  psiMD  -nho  miglit  Chan  ba  aliaady  a  votsr.     In  tbs  CaoBttCbtian  of  18SS  I 

■  On  tba  othar  hand,  ttia  CoDitltationi  of  Alabama  and  MlalMpjd  forbid  any 
educational  qoaliflcatlon  to  ba  Impoud.  It  i>  cnilam,  yst  eaaily  eipUcablB,  tliat 
two  of  tha  mot  Ignorant  Slataa  ibonld  problblt  what  two  of  tba  bast  adncatad 
State*  (Uattaehnaatta  and  Connaotleat)  axprenly  preaaibe.  Tiu  nfagnard  it 
applied  uliere  It  i<  laa>^  and  forUddtn  wliara  it  li  mart,  needed.  In  Alabanu 
ud  UlMisaippl  It  would  baia  aiclnded  next  of  tba  negroee  and  nuay  of  the  poor 
vhltat 

*  Hlnnacota  and  Golocado  gift  the  actool  Tota  to  woman  by  thdr  CoutltTitlona ; 
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United  Steteo,  tho  right  of  niffi'age  in  Federal  or  national  eledaona 
{i.  e.  for  preridentdal  electors  and  manbera  of  Congress)  is  in  each 
State  that  vhioh  tha  State  oonfen  on  those  who  rote  at  the 
deotion  of  ha  more  nonwrone  Houaa.  Thiia  there  might  exiat 
great  differences  between  one  State  and  anotltBr  in  the  free  be- 
stowal of  the  Federal  frftncbis&  That  such  diSerencea  are  at 
preaent  inaignifieant  ia  dac^  parlJf  to  the  proTalenee  of  demo- 
cntio  theories  of  eqoalitj  over  the  whole  Union,  partly  to  the 
IKOvision  of  the  fourteentii  amendmaot  to  the  Federal  Gonstita- 
tion,  which  rednces  the  representation  of  a  State  in  the  Federal 
House  of  BepreaentatiTeB,  and  therewith  alao  ita  weight  in  a 
presidential  election,  in  proportaon  to  the  number  of  adult  male 
citizena  .disqnali£ed  in  tluit  State.  Aa  a  State  deairea  to  have  its 
full  weight  in  national  politics,  it  haa  a  atxong  motiTe  for  the 
widest  poBBible  enlargement  of  ita  Federal  franchiae,  and  t^iia 
implies  a  correaponding  width  in  its  domestic  franchise. 

The  number  of  memben  of  the  legislature  varies  greatly  from 
•Btate  to  State.  Delaware,  with  nine  senators,  has  the  emaUeat 
Senate,  Dlinoia,  widi  £fty-one,  die  largest  Delaware  has  also 
the  smallest  House  ot  Representatives,  consisting  of  twenty-one 
tnen^wrs;  while  Stw  Hampshire,  a  very  small  Stat«,  has  thf 
largest  with  321.  He  New  York  honses  number  33  and  128 
.respectively,  those  <rf  Pennsylvania  00  and  SOI,  those  of  Masso- 
^osetta  40  and  2i0.  In  the  Western  and  SontJiem  States  the 
number  of  repreaentativea  nrely  exceed*  120. 

As  there  is  a  reason  for  everything  in  tlie  world,  if  one  could 
liut  find  it  out^  so  f<a  thla  diffarenoe  between  the  old  New 
SngUad  Statea  and  those  newer  States  which  in  many  other 
pcnnts  have  followed  their  preoedenta.  In  the  Ifew  England 
States  local  feeling  was  and  is  intensely  strong,  and  every  little 
t0Wn  wanted  to  have  its  member.  In  tJte  West  and  South,  local 
divisionB  have  had  lesa  natural  life ;  in  fac^  they  are  artificial 
idivisiima  rather  than  genuine  communities  that  arose  spontane- 
ously. Hence  the  same  reaaon  did  not  exiat  in  the  Weat  aad  South 
for  having  a  large  Assembly ;  whUa  the  dialTust  of  representa- 
tives, the  desire  to  have  aa  few  of  them  aa  possible  and  pay 
them  as  little  as  possible^  have  been  specially  strong  motives  in 
the  West  and  South,  as  also  in  New  Yorh  and  Pennsylvania,  and 
lave  caused  a  restriction  of  numbers. 

ts  ytrj  nontlr  (1888)  eonfgrnj 
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In  kU  States  the  members  of  both  Houses  receive  salaries, 
vhich  in  some  cases  are  fixed  at  an  annual  sum  of  from  Si  50 
(Maine)  to  11600  (New  York),  the  average  being  $500  (£100). 
More  frequentlj,  however,  they  are  calculated  at  so  mach  for 
every  day-  during  which  the  session  ksts,  varying  from  $1  (in 
Rhode  I^nd)  to  $8  (in  California  and  Nevada)  per  day  (4a.  3d. 
to  £1:13:4),  besides  a  small  allowance,  called  mileage  for 
travelling  expenses.  These  sums,  although  unremnneratiTe  to  a 
nun  who  leaves  a  prosperous  profession  or  business  to  attend  in 
the  State  capita],  are  an  object  of  such  desire  to  many  of  th» 
representatiTes  of  the  people,  that  the  latter  have  thought  it 
prudent  to  restrict  the  length  of  the  legislative  sessions,  which 
now  stEUtd  generally  limited  to  a  fixed  number  of  days,  varying 
from  forty  c^ys  in  Georgia,  Nebraska,  and  Oregon,  to  ISO  days 
in  Pennsylvania.  The  States  which  pay  by  ^e  day  are  also 
those  which  limit  the  session.  Some  States  secure  themselves 
against  prolonged  sessions  by  providing  that  the  daily  pay  shall 
diminish,  or  shall  absolutely  cease  and  determine,  at  the  expiry 
of  a  certain  number  of  days,  hoping  thereby  to  expedite  businesa 
and  check  inordinate  zeal  for  legislation.^ 

It  was  formerly  usual  for  the  legislature  to  meet  annually,, 
but  the  experience  of  bad  legislation  and  over  legislation  has  led 
to  fewer  as  well  as  shorter  sittings ;  and  sessions  are  now  biennial 
in  all  States  but  the  five  following  : — Massachusetts,  Rhode 
Island,  New  York,  New  Jersey,  South  Carolina,  alt  of  them  old 
States.  In  these  the  sessions  are  aimual,  save  in  that  odd  little 
nook  Rhode  Island,  which  stiU  convokes  her  legislature  every- 
May  at  Newport,  and  afterwards  holds  an  adjourned  session  at 
Providence,  the  other  chief  city  of  the  commonwealth.  There  is, 
however,  in  nearly  all  States  a  power  reserved  to  the  governor  to 
summon  the  Houses  in  extraordinary  sessiou  should  a  presaiog 
occasion  arise,  but  the  provisions  for  daily  pay  do  not  usually 
apply  to  these  extra  sessions.' 

Bills  may  originate  in  either  House,  save  that  in  nineteen 
States  money  bills  must  originate  in  the  House  of  Representatives, 
a  rule  for  which,  in  the  present  condition  of  things,  when  both 
Houses  are  equaUy  directly  representative  of  the  people  anil 

'  TtaM»  llmltitioni  on  piymmt  m  iomBtuiM,  vh«re  atatatory,  rapulad  for 
tlu  occailon.  In  tlia  Swbi  f  edciml  itmantUf  •  mcmbar  nnina  pay  (Iflc  per 
dlam)  onlf  for  tliOM  diTi  on  wblch  h>  uuwcn  to  Lis  osme  on  Uie  roll  calL 

*  Borne  ol  tb«  blnuiUlIj-mMCliig  lejiiUtsni  ira  ipt  to  hold  ncljoiiriied  teuiona 
la  Ui«  off  jtm. 
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chooen  by  tlie  oemo  electon,  no  mffldant  ground  &ppean.  It  is 
a  curioiu  inriuice  of  the  wish  n-bich  miiirmtffl  the  fnmers  of  the 
first  Conititatioiis  of  the  origimtl  thirteen  States  to  reproduce  the 
debits  of  tlie  English  ConstitutirHi  that  had  been  deemed  bul- 
warks of  liberty.  The  neirer  States  borrowed  it  from  their  elder 
sisters,  and  tbe  existence  of  a  similar  provision  in  the  FedenJ 
Constitatitm  has  no  doubt  helped  to  perpetuate  it  in  all  the 
Statas.  But  there  is  a  reason  for  it  in  Congress  the  Federal 
Senate  not  being  direoUy  representative  of  equal  numbers  of 
citizen^  which  is  not  found  in  the  State  legislatures :  it  is  in  these 
last  a  mere  aurrival  of  no  present  functional  ralue.  Money  bills 
may,  havever,  be  amended  or  rejected  by  the  State  Senates  like 
any  other  billa,  just  as  the  Federal  Senate  amends  money  bills 
brought  up  from  the  House. 

In  one  point  a  State  Senate  enjoys  a  special  power,  obrionsly 
modelled  on  that  of  the  English  House  of  Lords  and  the  Federal 
Senate.  It  site  as  a  court  onder  oath  for  the  trial  of  State 
officials  impeached  by  the  House.*  Like  the  Federal  Senate,  it 
has  in  many  States  tlie  power  of  confirming  or  rejecting  aj^int- 
mMits  to  office  made  by  tlie  governor.  When  it  considers  these 
it  is  said  to  "go  into  executive  SesnoD."  The  power  is  an 
impcartant  one  in  tbose  Statea  which  allow  the  governor  to 
nominatA  t^e  higher  judges.  In  othar  reepects  the  powers  and 
proeedure  of  the  two  Houses  of  a  State  legislature  are  identical  ;* 
except  thatt  whereas  the  lieutenant-governor  of  a  Stats  is  gener 
^ly  ex  o^ao  president  of  the  Senate,  with  a  casting  vote  therein, 
the  House  always  chooses  its  own  Speaker,  The  legal  quorum  is 
usually  fixed,  by  the  Constitution,  at  a  majority  of  tlie  whole 
number  of  memben  elected,*  Uiough  a  smaller  number  may 
adjooin  and  compel  the  attendance  of  absent  members.  Botji 
Houses  do  most  of  their  work  by  eommittees,  much  after  the 
fashion  of  Congress,*  and  the  committoee  are  in  both   usuaUy 

1  Id  Naw  Torlc  ImpMehmaati  m  triad  br  tha  Sauta  ud  tb«  Judgaa  of  tha 
OcHut  of  AppealidtUugtogatbar:  InKabnikabrtliaJiidgaaafUuSapmMcoiiit. 

'  Han  ud  tlun  OM  Budi  illght  dlffaraDoa^  ai,  for  taataBcc^  ia  Ttraumt  tba 
powor  daomiilallf  to  piopoaa  ammdmaoti  to  tba  OoaaUtntion  balonga  to  tLa 
SenMs,  thongb  tba  ooBcmrnee  of  tba  Hoiua  ii  neadad.  Eorarar,  I  do  not 
■ttampt  In  thla  mmmarj  to  glra  atcj  dttall  of  erarj  Oosatitntlon,  but  only  a  fair 
fanaral  aaamnt  of  vhit  soouiionl;  [■'■^'■'l',  *^  i*  t'  Diat  latoraat  to  tha  rtudait 
of  eomiiantlTa  poUticc 

■  Bo  tMrtr>tira  uoiutltntlona,  Foor  fix  tha  qvcnm  at  two-tMidi,  ud  t«o 
tfudlj  a  snmbal. 

*  Saa,  aa  to  tha  coainlttaaa  of  Oangrai,  Cbaptai  XV.  ante    Soma  oonaUtntioM 
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cboaen  bf  the  Speaker  (in  the  Senftte  by  the  President),tiiougb  it 
ii  often  provided  that  the  House  (or  Swate)  ma.y  on  motion  vary 
tlieir  oompOBitioTi.1  Both  Houses  sit  with  open  doors,  but  in 
-  moat  States  the  Constitntion  empowers  them  to  exclude  strangera 
when  the  business  requires  secrecy. 

The  State  goremor  has  of  course  no  right  to  dissolve  Uie 
legislature  n(^  even  to  adjourn  it  unless  the  Houses,  while 
agreeing  to  adjourn,  disagree  as  to  the  date.  Such  control  as  the 
legislature  can  exercise  over  tlie  State  officers  by  way  of  inquiry 
into  their  conduct  is  generally  exercised  by  committees,  and  it  is 
in  committees  that  ^e  form  of  billa  is  usually  settled  and  their 
fate  decided,  just  as  in  the  Federal  Congress.  The  proceedinge 
are  rarely  reported.  Sometimes  wheu  a  committee  takes  evidence 
on  an  important  question  reporters  are  present^  and  the  proceed- 
ings more  resemble  a  public  meeting  thtui  a  legislative  session.  It 
need  scarcely  be  added  that  neither  House  separately,  nor  both 
Houses  acting  together,  can  control  an  executive  officer  otherwise 
than  either '  by  passing  a  statute  prescribing  a  certain  course  of 
action  for  him,  which  if  it  be  in  excess  of  their  powers  will  be 
held  unconstitutional  and  void,  or  by  withholding  the  appropria- 
ttona  necessary  to  enable  bim  to  carry  oat  the  course  of  action  ha 
proposes  to  adopt.  The  latter  method,  where  applicable,  is  the 
more  effective,  because  it  can  be  used  by  a  bare  majority  of  either 
Houses  whereas  a  bill  passed  by  botli  Houses  may  be  vetoed  by 
the  governor,  a  point  so  important  as  to  need  a  few  words. 

Four  States,  three  of  them  original  States,  vest  legislative 
authority  in  the  legislature  alone.  These  are  Bhode  Island, 
Delaware,  North  Carolina,  and  Ohio.  Ail  the  rest  require  a  bill 
to  be  submitted  to  the  governor,  and  pennit  him  to  return  it  to 
the  legislature  witli  his  objectiona  If  he  so  returns  it,  it  can 
only  be  again  passed  "  over  the  veto  "  by  something  more  than  a 
bare  majority.    To  so  pass  a  bill  over  the  veto  there  is  required — 

In  two  States  a  majority  of  three-fifths  in  each  House. 

profide  that  ae  bill  ibtll  pua  onlan  it  hu  baen  prcTiDiidy  ntsirsd  to  ud  con- 
■IdMvd  by  a  committM, 

*  In  Jf uuibuMtti  than  irais  In  1 881  iIi  lUndlDg  eoDunlttoei  of  tha  Sonata, 
tan  of  tlu  Houaa,  trantj-BTa  Joint  itiuding  eommltteea,  and  tlz  Joint  ipeeUl 
nrnnmlttf  ef  both  Honiu.  In  PannijlTuilK  tbtra  vera  in  1SS7  twantjr- 
uloa  standing  oonunittaei  of  th«  B«nat«,  thirty-foar  of  tlia  Honat.  In  Indlanf 
thara  vara  in  1887  thlrty-uvan  atandlng  conuuitteea  of  the  Honat,  and  (oni  Joint 
Btaadiog  oommitteaa  ot  Houaa  and  Senato.  In  Hinoaaata  in  I88S  thaia  war* 
thirty-two  itanding  committeei  of  the  Senate,  thLrtr-fooT  of  (ha  Honai^  and  tm 
joint  ataudlng  commltteBa, 
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In  tventjr-tliree  States  i.  majoriti^  of  tvo-tlurd*  in  each  House. 
Ja  nine  Stat«a  k  majority  in  each  House  of  all  the  memben 

elected  to  that  House. 
Here,  therefore,  as  in  the  Federal  Constitalron,  ve  find  a  use- 
ful safeguard  against  the  nnwisdom  or  misconduct  of  a  legislature^ 
amd  a  method  provided  for  eacapin^  in  extreme  cases,  from  tliosa 
deadlocln  whioh  the  system  of  checks  and  hiJanoes  tends  to 
occasion. 

I  have  adverted  in  a  preceding  chapter  to  the  restrictions  im- 
posed on  the  legislatures  of  the  States  by  their  reopectaTC  Con- 
stitutions. These  reatrictaona,  which  are  numeroni^  elaborate, 
and  instmctiTe,  take  tiTO  forma — 

L  ExclusiouB  of  a  subject  from  legislatiTe  oompetenct^  i.e. 
prohibitions  to  the  lepalatore  to  pass  any  .lair  on  certain 
enumerated  subjects.  The  most  important  olasaea  of  prohibited 
statutes  ai4 — 

Statutes  inconsistent  with  democratia  priudples,  as,  for 
example,  granting  titles  of  nobility,  favouring  cd«  religious 
denomination,  creating  a  property  qualification  for  aofiage 
or  ofBce. 
Statutes  against  public  policy,  A^  tolerating  lotteries,  impair- 
ing the  obligation  of  contracts,  incorporating  or  permitting 
the  incoiporatiou  of  banks,  w  the  holding  by  a  State  of 
bank  stodE.* 
Statutes  special  or  local  in  thdr  application,  a  rery  large  and 
increasing  category,  the  fulness  and  minuteness  of  which  in 
many  Constitutions  show  that  the  mischiefs  arising  from 
improvident  or  eormpt  special  legislation  must  have  become 
akjming.  The  list  of  prohibited  subjects  in  the  Constitu- 
tion  of  Missouri  cA  1876  is  the  most  complete  I  have 
found' 
Statutes  increasing  the  State  debt  beyond  a  certain  limited 
amount,  or  penmtting  a  local  authority  to  increase  its  debt 
beyond  a  prescribed  amount^  the  amonnt  being  usually 
fixed  in  propOTtion  to  the  valuation  of  taxable  pn^Mrty 
within  Uia  area  administered  by  the  local  authority,* 

■  Bm,  fa  tuUnw,  Cmatltiitloii  of  Tum  of  1876. 
,     •  abnOti  Iltt>  oeon  fo  th«  oOMUtatioiii  M  til  tin  Wwton  ud  BoaUwn 
8totn  u  mil  u  of  Kmu  Xaitan  SUtei  {t.g.  ConititittlaB  of  PoiiiTlmili  of 
1S78,  Art.  lU.  i  7  ;  Omrtltntlon  of  Nsv  York,  kmindmenti  of  1S74  to  OnMlta- 
tlon  al.  1MB). 

'  Tnrthtr  bifonoKtloii  on  tU«  htcd  irlU  b«  fbond  io  CluiptaT  XLIIL  <n  Stst* 
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IL  R«Btrictiotia  on  the  procedure  of  iha  legislature,  i.e.  direo- 
dona  OS  to  the  particular  forma  to  be  tibserred  and  limei  to  be 
allowed  in  peaaing  billa,  eometimea  all  bilk,  nometimea  billa  of  a 
cartain  specified  nature.  Among  theae  restrictions  irill  be  found 
imvigionE — 

Am  to  the  majorities  necwsary  to  pass  certain  bills.    Sometimes 

a  majoritf  of  the  whole  nnmber  of  membere  elected  to  each 

House  ia  required,  or  a  majority  exceeding  a  bare  majority. 

As  to  the  method  of  taking  the  votes,  e.^.  by  calling  over  the 

roll  and  recording  the  vote  of  each  member. 
As  to  allowing  certain  interrals  to  elapse  between  each  reading 
of  a  measure,  and  for*  preventing  the  hurried  passage  of 
bills  at  the  end  of  the  seadon. 
As  to  inclading  in  a  bill  only  one  subject^  and  expressing  that 

subject  in  tin  title  of  the  bill 
Against  re^nacting  or  amending  or  incorporating  any  former 
Act  by  reference  to  its  title  merdy,  witliDut  setting  out  ito 
contents.' 
The  two  latter  classes  of  provisions  might  be  found  wholesome 
in  England,  where  much  of  the  difficulty  complained  of  by  tlie 
judges  in  construing  the  law  arises  from  tlie  modem  habit  of 
incorporating  parts  of  former  statutes,  and  dealing  with  them  by 
reference. 

Where  statutes  have  been  passed  by  a  legislatnre  upon  a  pro- 
hibited subject^  or  where  the  prescribed  forma  have  been  tran»- 
gresaed  or  omitted,  the  statute  will  be  held  void  so  far  as 
inconaiatent  with  the  Constitution. 

Even  these  multiform  restrictiona  on  the  State  legislatures 
have  not  been  found  suScient.  Bitted  and  bridled  as  they  are 
by  tihe  Constitutions,  they  contrive,  as  will  appear  in  a  later 
chapter,  to  do  plenty  of  mischief  in  the  direction  of  private  or 
special  legislation. 

Although  State  legislatures  have  of  course  no  concern  what- 
ever with  foreign  affairs,  this  is  not  deemed  a  reason  for  abstoin- 
Flnanc*.  Du  loral  anthatitlaa  htd.'basu  imtlljr  DnblddBH  bf  itatnU  to  bomw 
at  tax  bayond  ■  oartain  amouit,  tmt  aa  thoy  bad  Jbnned  tlia  babit  of  obtalntDg' 
diapautttlciDa  tnaa  tba  Btata  I((UIatim%  ths  ehsek  msntioiiad  In  tha  tait  bai  ba«n 


ImpoMd  on  tha  Utli 
*  Indiana  and  C 


1  Oregon  dlract  (Tar;  Act  to  ba  ptalnlf  wordad,  BTolding  aa  tar 
>•  poaalbla laehnlosl  tiitaa,  and  Laaliiaua (Canatltution of  1870,  |  81]aa]ni  "The 
Ganaral  Auanblr  ahall  DsTcr  adop^  anj  iratam  or  a>d«  ot  bm  bj  gananl  rcfte- 
CDca  to  inch  irrtom  or  coda  ot  lawa,  but  In  atl  eaiaa  aball  raelta  at  langth  tb« 
•atml  pcDTuioiu  of  tho  law*  it  maj  amuL" 
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ing  from  poamng  rMolationa  on  ihmf  subject  The  pauion  fw 
i«Kiluti<Kio  u  itrong  ererTirliare  in  America,  and  an  expreaflion  of 
sympathy  yrith  an  oppreoaed  foreign  nationality,  or  of  displeamn 
at  any  nnfriendlj  befaaTionr  of  a  foreign  poirer,  ii  not  oa\j  an 
obnona  waj  of  relierii^  the  feeling  of  the  legialaton,  bat  often 
an  cJeotioneoring  derice^  which  t^ipeaSs  to  some  section  of  the 
State  Tqtera.  Accoidin^y  such  resoIotioDS  ate  oommon,  and, 
thon^  <rf  coarse  qaite  irregular,  quite  innocuous. 

Debates  in  these  bodies  are  seldom  veD  repwied,  and  some- 
times not  repeated  at  slL  One  result  is  that  the  ecHiduct  of 
members  escapes  the  seratiny  of  their  coiutataaits ;  a  better  cme 
tbat  speeches  are  generally  Bliort.and  practical,  tiie  motive  fw 
rhetorical  displays  being  absent  If  a  man  does  not  make  -  a 
reputation  for  cffatory,  he  may  for  gnick  good  sense  and  business 
h^nts.  Howerer,  so  much  of  the  reel  work  is  done  in  oonmiittees 
that  talent  for  intrigue  or  "management"  usuallr  eoonts  for 
mote  ibau  debating  powsE 
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THE   STATS   EXXUUTIVK 

Thi  ezecutiTe  department  in  a  State  conaiste  of  a  goTemor  (fa 
all  the  Stetes),  a  lientenant^remor  (in  twenty-seven},  and  of 
varioos  minor  officials.  The  goremor,  who,  under  the  earlier 
ConatitntioDS  of  most  of  the  original  thirteen  States,  was  chosen 
hj  the  legislature^  is  noir  alvayB  elected  by  the  people,  and  hj 
the  same  snffi^ge,  practically  universal,  as  the  legislatura  He 
if  elected  directly,  not,  as  nUder  the  Federal  Constitution,  by  a 
eollege  of  eleoton.  His  tonn  of  office  is,  in  sixteen  States,  four 
years  ;  in  two  States,  three  years }  in  eighteen  States,  two  years ; 
and  in  two  States  (Masaachnsetts  and  Rhode  Island),  one  year. 
His  salary  varies  from  $10,000  (£2000)  in  New  York  and 
Pennsylvania  to  $1000  (£200)  in  Michigan.  Some  States  limit 
his  re>eligibility ;  but  in  thoee  which  do  not  there  seems  to  exist 
no  tradition  1<»'bidding  a  third  term  <rf  office  similar  to  that  which 
has  prevailed  in  the  Federal  Govemment  since   tlie  days  of 


The  earlier  Gonstitations  of  the  original  States  (except  Sou^ 
Carolina)  associated  with  the  governor  an  executive  oouncU' 
(called  in  Delaware  the  Privy  Council),  but  these  councils  have 
long  since  disappeared,  except  in  Massachusetts,  Maine,  and 
Nortli  Carolina,  and  the  governor  remains  in  solitary  glory  the 

"Biii  it  mother  nMreatiog  UluitnUon  of  tbe  dlipoaltloa  to  ispnduca  &ig- 
land.  T«nDont  wu  (till  nndn  tbs  laflasnn  ot  BngUsb  piwadanti  «Ami  It 
bvDti  Um  OoiuUtDtloiu  of  178S  ud  1798.  tbiiw  iru  tnfluenoMl  br  UuMohn- 
Mtt«  NoM  et  tb*  nawvt  WMt«rn  BtatM  hu  .arer  tried  Uie  axpoimuit  of  *iieb 
■  MDnoU. 

New  York  "bad  oil^iullr  two  Oonnefl^  >  "Coiuidl  nt  Appobtmnit,''  cooikt- 
tag  of  til*  Oonmoi  end  *  Somtw  bon  tush  of  tli*  (orlglnallT  fonr)  dlitricti,  ud 
a  "Oonndl  of  BarWoD,"  ooulitliig  of  tb*  Gomnor,  ths  Chaucatlor  and  the 
J>4l*  ot  the  BapniM  eoor^  aiid  poMeeelng  a  nta  oa  ■iatntea.  Sie  Qorunoi. 
Baa  ao«,  rina*  the  aitiiMtUin  of  the**  two  cdnnctla,  obtained  »m*  of  tb*  patronag* 
OUok  b*loii«Ml  ta  the  fonnsr  la  waU  a*  the  Tato  which  beIon«*d  to  tiM  latttf. 
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official  head  aad  representative  of  the  majesty  of  the  State.  Hia 
powen  are,  however,  in  ordinary  times  more  Bpecious  than  solid, 
lUid  only  one  of  them  is  of  great  practical  value.  He  is  charged 
with  the  duty  of  seeing  that  the  laws  of  the  State  are  faithfully 
gdminiatered  by  all  officials  and  the  judgments  of  the  courta 
carried  out.  He  has,  in  nearly  all  States,  the  power  of  repriev- 
ing and  pardoning  offenders,  but  in  some  this  does  not  extend 
to  treason  or  to  conviction  on  impeachment  (in  Vermont  he 
cannot  pardon  for  murder),  and  in  some,  other  authorities  are 
associated  with  him  in  the  ezerciBO  of  this  prert^tive.  He  is 
commander-in-chief  of  the  armed  forces  of  the  State,  can  embody 
the  militia,  repel  invasion,  suppress  inaurrtction. 

He  appoints  soma  few  officials,  but  seldom  to  high  poets,  and 
in  many  States  his  nominations  require  the  approval  of  the  Stat« 
Senate.  Patronage,  in  which  the  President  of  the  United  States 
finds  <me  ol  his  most  desired  and  moet  disagreeable  functions,  is 
in  the  case  of  a  State  governor  of  slight  value,  because  tiie  State 
offices  are  not  numerous,  and  the  more  important  and  lucrative 
ones  are  filled  by  the  direct  election  of  the  people.  However,  in. 
a  few  States  the  governor  still  retains  the  nomination  of  U)« 
judges.  He  has  in  many  the  power  of  suspendisg  or  removing 
certain  officials,  nsually  local  officials,  from  office^  upon  proof  of 
their  misconduct  (see  Constitution  of  New  York  of  1846,  Arts. 
V.  and  X.)  He  has  the  right  of  requiring  information  &om  tha 
executive  officials,  uid  is  usually  bound  to  communicate  to  the 
legislature  his  views  regarding  the  condition  of  the  common- 
wealth. Ha  may  also  recommend  measures  to  them,  but  does 
not  frame  and  present  bills.  In  a  few  States  he  is  directed  to 
present  estimates.  He  baa  in  all  the  States  but  four  a  veto  upon 
biilg  passed  by  the  legislature.'  This  veto  may  be  overridden  by 
the  legislatures  in  manner  already  indicated  (see  ppk  469-470),  but 
generally  kills  the  measure,  because  if  the  bill  is  a  bad  one,  it 
calls  the  attention  of  the  people  to  the  fact  and  frightens  the 
legislature,  whereas  if  the  bill  be  an  unobjectionable  one,  the 
governor's  motive  for  vetoing  it  is  probably  a  paxty  motive,  and 
the  requisite  overriding  majority  can  seldom  be  secuiod  in  favour 

'  It  dtMTTM  to  b*  rtmukol  tb>t  tuitber  tha  CoDiUtntloB  at  th«  Swla  Oon- 
fedsntloD  nor  soj  cuttoiul  conilitatian  vuti  ■  fato  in  >aj  offloer.  Birltierlud 
■aenii  <o  thli  mpeot  mora  damoontic  than  tha  Atuar^cu  BtttM,  wbUe  la  tlw 
ittonnt  of  snthoritj  vUcb  tha  Swlaa  xlloir  to  tbe  aiecutlra  goiranimaDt  orar  tha 
citkan  (,*t  witneu  tha  cut  ol  tha  Sdntian  Armj  tnublu  in  Cutoa  Bcrul  Ihtj 
m  lau  damocrutlb 
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of  a  bill  vhich  either  party  dlalikea.  Tte  use  of  bis  veto  is,  in 
ordinary  times,  a  goTemor's  most  serious  duty,  and  cbiefly  by 
his  discharge  of  it  is  he  judged. 

Although  much  less  sought  after  and  i^ized  than  in  "the 
days  of  the  Fathers,"  Then  a  Stats  governor  sometimes  refused 
to  yield  precedence  to  the  President  of  the  United  States,  the 
govemorahip  is  still,  particuhu'ly  in  Neir  England,  and  such 
great  States  as  New  York  or  Ohio,  a  post  of  some  dignity,  and 
affords  an  opportunity  for  the  display  of  character  and  talents. 
It  was  ia  his  goTemorship  of  New  York  that  iSr.  Cleveland,  for 
instance,  commended  himself  to  his  party,  and  rose  to  be  Presi- 
dent of  the  United  States.  Similarly  Mr.  Hayes  was  put  forward 
for  the  Presidency  in  1876  becauae  he  had  been  a  good  governor 
of  Ohia  During  the  Civil  War,  when  each  governor  was  respon- 
sible for  enrolling,  equipping,  officering,  and  sending  forward 
troops  from  his  State,*  and  when  it  rested  with  him  to  repress 
any  attempts  at  disorder,  much  depended  on  his  energy,  popU' 
lanty,  sad  loyalty.  In  some  States  men  still  talk  of  tlie  "war 
governors "  of  those  days  as  heroes  to  whom  the  NOTth  owed 
deep  gratitude.  And  since  the  PennBylvanian  riots  of  1677  and 
those  which  have  subsequently  occurred  in  Cincinnabi  and  Chicago 
have  shown  that  tumults  may  suddenly  grow  to  serious  propor- 
tions, it  has  in  many  States  bec«»iie  impOTtant  to  have  a  man  of 
prompt  decision  and  fearlessness  in  the  office  which  issues  orders 
to  the  State  militia  In  most  States  there  is  an  elective  lieu- 
tenant-governor who  stqpe  into  the  governor's  place  if  it  becomes 
vacant,  and  who  is  usually  also  ex  ojicia  FresideDt  of  tlie  Senate, 
as  the  Tice-Preaident  of  the  United  States  is  of  the  Federal 
Senate.  Otherwise  he  is  an  insignificant  personage^  though  some- 
times  a  member  of  some  of  the  ezecotiTe  boards.* 

The  names  and  duties  of  the  other  officers  vary  from  Slate  to 
State.  The  most  frequent  are  a  secretary  of  state  (in  all  States),  ^ 
b  treasurer  (in  all),  an  attorney-general,  a  oomptroller,  an  auditor, 
a  superintendent  of  public  instruction.  Now  and  then  we  find 
a  State  engineer,  a  surveyor,  a  superintendent  of  prisons.  Some 
States  have  also  various  boards  of  commissioners,  «.</.  for  rail. 

1  Commlulau  to  oSun  up  to  tht  nnk  af  aolonal  iBctniim  van  uuUj 
luiud  bj  tha  goTamor  at  the  Stata  i  tlia  ngtmanl^  In  fact,  nu  a  State  prodnc^ 
thon^  die.reKttlai  redeiml  anaj  li  sit  conns  nbtd  asd  maaagod  bjr  th»  fedenl 
Qormnunt  diractlj. 

'  In  Statai  which  hafa  no  Usatauiiit-eDTaniar,  the  Fnddant  ot  th«  Stalt 
SiMte  luuallf  neoeedi  U  tha  iniTenuu  dlaa  or  Imciibim  incapaUe. 
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roads,  for  con&ls,  for  priBons,  for  the  land  office,  for  agriculture, 
for  immigration.  Moat  of  tiieoe  offici&Is  are  in  nearly  all  Stat«* 
elected  bj  ^e  people  at  tlie  general  State  election.  Sometiinefl^ 
however,  they,  or  soma  of  them,  are  either  choaen  by  the  legis- 
lature, or,  more  rarely,  appointed  by  the  gOTemor,  whoae  nomi- 
nation usually  requires  the  confirmation  of  the  Senate,  llieir 
ealariee,  which  of  course  rary  with  the  importance  of  the  office 
and  the  penimoDy  of  the  Stat^  seldom  exceed  $5000  (£1000) 
per  annum  and  are  naually  smaller.  So,  too,  the  length  of  the 
t«rm  of  office  varies.  It  is  often  the  same  ss  that  of  the  governor, 
and  never  exceeds  four  years,  except  that  in  New  Jersey,  a  con- 
servative State,  the  secretary  and  attorney-general  hold  for  five 
years  ;  and  in  Tenneesse  the  attomey-genoral  who,  oddly  enough^ 
is  appointed  by  the  supreme  court  of  the  State,  holds  for  eight 

it  has  already  been  obaerved  that  the  State  offirials  are  in  no 
sense  a  ministry  or  cabinet  to  the  governor.  Holding  independ- 
ently of  him,  and  responsible  neither  to  him  nor  to  the  legislature, 
but  to  the  people,  they  do  not  take  generally  his  orders,  and 
need  not  regard  his  advice.^  Each  has  his  own  department  to 
administer,  and  as  there  is  little  or  nothing  political  in  the  work, 
a  general  agreement  in  policy,  such  as  must  exist  between  the 
Federal  President  and  his  ministers,  is  not  required.  Policy 
rests  with  the  legislature,  whoae  statutes,  prescribing  minutely 
the  action  to  be  taken  by  the  officials,  leave  little  room  for  execu- 
tive discretioa  Europt^Jis  may  best  realice  the  nature  of  the 
system  by  imagining  a  municipal  government  in  which  the  mayor, 
town  clerk,  health  officer,  and  dty  architect  are  alt  chosen  directly 
by  the  people,  instead  of  by  the  common  council,  and  in  which 
Qvery  one  of  these  latter  officials  is  for  most  purposes,  and  except 
so  far  as  he  needs  appropriations  of  money,  independent  not 
only  of  the  mayor,  but  also  of  the  common  council,  except  in  so 

•  noTida,  liy  bar  Cooitltiitloii  of  ISflS,  Art  Ti.  17,  ud  Ail.  *il1.,  cmtcJ 
"csbistt  of  ■dmlulilnUn  olBceim,"  oooiiiUsg  et  liglit  olCclili,  ippobtted  bf  tlit 
goranDr,  vith  tli<  coount  at  tha  Saaste,  who  an  to  hold  offloa  tor  tha  um  " 
M  tlia  gDTarnor,  and  "uaiit  the  gDvamor  in  ths  partarmuica  of  his  d 
Honsvar,  In  bar  Couatitiitioii  of  188S  (ha  ilmplr  pcovldei  thit  "the  go 
ihall  be  Miiitad  by  tdminiatraUTe  officen,"  nz.  tucrtttrj  of  aUta,  atl 
gracnl,  oomptTollar,  tnunrar,  tuparintandent  of  pnblla  toatnictiaii,  and 
mlMlonar  of  agiicolton,  iiU  eltctad  by  tha  peopla  at  tb«  uma  tima  wi 
gOTVnor  knd  (bi  tfaa  Mme  t«rm.  Tha  cooncU  of  Korth  Caroliaa  (Conitltntlon  of 
1808)  ooiutati  of  flv*  officitla,  who  u*  ta  "  adviw  tha  govuuor  In  tba  eiaant[on 
of  hii  dntj,"  bat  tbsir  an  Bl«ct»d  diractly  by  tha  peopla.  Tbelr  pmitlon  inaj  ba 
compared  with  tlut  of  tba  Council  of  In(n«  under  reacat  Engllih  ttatutea  tow4rdii 
the  Eogllab  Secretujr  of  Slate  tor  Iodic 
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for  as  tho  Iatt«r  seta  hj  genend  ordinances — that  is  to  tay,  aot« 

aa  a  pnrely  legiBlatire  and  not  aa  an  administraliTe  1x>dy.^ 

To  give  a  dearer  idea  of  the  ataff  of  a  State  government  I  vriU 

take  the  great  State  of  Ohio,  and  give  the  functaons  of  tlie  officiala 

by  whom  it  ia  adminiatored' 

TOe  executive  officials  of  Ohio  were  in  1884 — 
A  Oovemor,  elected  by  tiie  people  for  two  years.  His  chief 
duties  are  to  execute  the  laws,  convene  the  legislatura  on 
extraordinary  occoaions,  command  the  State  forces,  ap- 
point staff  officers  and  aides-de-^camp,  grant  pardons  and 
reprieves,  issue  commissions  to  State  and  county  officers, 
make  a  variety  of  appointtnenta,  serve  on  certain  boards, 
and  remove,  with  the  assent  of  the  Senato,  any  official 
appointed  by  him  and  it  He  is  paid  $4000  (£600)  a  year.^ 
A  LiaiUruint-OoverHa;  elected  by  tjie  people  for  two  ydars, 
salary  $800  (£160)  a  year,  with  tiie  duty  of  succeeding 
to  the  governor  (in  case  of  death  or  disability),  and  of 
presiding  in  the  Senate. 
A  SioreUay  of  State,  elected  by  the  people  for  two  years  (along 
with  the  governor),  salary  $2000  (£400)  a  year,  besidea 
sundry  fees  for  copies  of  doiiumenl&  Hia  dntiee  are  to 
take  charge  of  laws  and  docomenta  of  the  State,  gather 
and  report  statiatica,  distribute  instructioni  to  certain 
officers,  and  act  as  secretary  to  certain  boards,  to  serve  on 
the  State  printing  and  State  library  boards,  to  make  an 
abetract  of  the  votes  for  candidates  at  presidential  and 
State  elections. 
A  Slats  Auditor,  elected  by  the  people  for  four  years,  salary 
$3000  (£600).  I>ntie8 — to  keep  accounts  of  all  moneys 
in  the  State  tzeasury,  and  of  all  appropriations  and  war- 
rants, to  give  wananta  for  all  payments  from  or  into  the 
treasury,  to  conduct  financial  communications  with  county 
authorities,  and  direct  the  attorney-general  to  ^prosecute 
revenue  claims,  to  serve  on  various  financial  boards,  and 
manage  various  kinds  of  financial  business^ 

>  Jn  th*  EMm  Oaofadantloii  tha  7«dertl  CottJuH  ct  Bvrsn  ooniliti  of  parMtn 
btkmglng  to  dUTcraot  partlN,  who  nmatiiiiM  «p«ik  igilnit  ona  uotlHr  In  tha 
dumban  (whan  thay  hiTS  tha  right  of  apiieh),  but  thli  ti  not  fonnd  to  Intaifaia 
wtth  thatr  barmoniani  working  u  u  adminlftTatlTa  badj. 

•  I  abrfdg*  thk  from  >  OMfDl  Uttla  book,  eaUad  tlia  OU* '  Fote^  Jfomto:,  br 
Mr.  W.  &  ColUna,  rtsUng  tba  moda  ^  alaetfoo  dattM,  tad  pawns  af  arv^ 
offloar  alaolad  at  tha  jnlli  la  the  BUts  ft  Obl& 

■  Hnca  nlaad  to  fBOOO. 

VOL.  I  SI 
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A  SlaU  Treaatmr,  elected  by  the  people  for  tiro  jtus,  hixrj 
$3000  (£600).     Duties — bo  keep  kcooimt  of  all  dntta, 
paying  tlie  mimey  into  tlie  treasury,  uid  of  auditor*!  wtf- 
r&nta  for  dr&fts  from  it^  and  generally  to  assist  and  oheok 
the  auditor  is  the  euperviaion  and  diBbursement  of  St«tc 
reTenueo,  pablishing  monthly  statements  of  balaacea. . 
A  Statt  Attom«/-Generai,  elected  by  the  people  for  two  yeu% 
salary  91600  dollars  (£S00)  a  year,  and  3  per  oent  <hi  all 
collections  made  for  the  State,  but  total  not  to  exceed 
$3000  a  year  in  all     Duties — to  &[^war  for  tlie  State  in 
civil  and  criminal  caaee,  advise  legally  tlie  governor  and 
other  St»t«  o&aen,  and.  the  Assembly,  proceed  against 
offenders,  enforce  performance  of  charitable  trusty  submit . 
■tatistics  of  crime,  sit  upon  Taxious  boards. 
A  State  Ctmmiaiimtr  of  Commm  SchooU,  elected  by  t^a  people 
for  three  years,  salary  $2000  (£400)  a  year.     Dutiee— 
to  visit  and  advise  teachers'  institutes,  boards  of  educa- 
tion, and  teodiers,  deliver  lectures  on  educational  topics^ 
see  that  educational  funds  are  legally  discribated,  prepare 
and    submit    annual    reports    on    oonditint    of    school^ 
appoint  State  board  of  examiners  of  teachersL 
3iree  Members  of  Board  of  Pui^ie  Workt,  elected  by  tbe  peofde 
for  three  years,  one  in  each  year,  salary  $600  (£160)  a 
year,  and  travelling  expenses,  not  exceeding  $C0  a  taontL 
Duties — to  manage  and  repair  the  public  ivories  (includ- 
ing canals)  of  the  State,  appoint  and  supervise  minor 
officials, 'let  cotitnctv,  preaent  annual  det^ed  report  to 
the  governor. 
Besides  these,  the  people  of  the  State  elect  the  judges  and  IIm 
Clerk  of  the  supreme  court     Other  officials  are  eiUier  elected  by 
the  people  in  districts,  counties,  or  cities,  or  appointed  by  the 
governor  or  legislature. 

Of  the  subordinate  civil  service  of  a  State  there  is  little  to  De 
said.  It  is  not  large,  for  the  sphere  of  administratiTe  action 
vrbich  remains  to  the  State  between  the  Federal  government  OQ 
the  one  side,-  and  the  county,  dty,  and  township  governments  on 
the  other,  is  not  wide.  It  is  ill-paid,  for  the  State  legislat^re^ 
especially  in  the  West^  are  parsimonious.  It  is  seldom  weU- 
manned,  for  ablp  men  have  no  inducement  to  ent«r  it;  and  the  - 
s<xalled  "  Spoils  System,"  which  has  been  hitherto  applied  to 
State  no  less  than  to  Federal  offices,  makes  places  the  reward  for  * 
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pcfitical  vork,  lA  electioneering  Mid  vtrepuUing.  Morti  in 
nov  being  made  in  some  States  to  introdoee  ref  orma  eunihr  to 
thoM  began  in  tihe  Fede^I  «lnuniBto»ti<Hi,  wherebf  certain  walki 
of  tte  civil  Barrice  shall  be  kept  oat  of  politic^  at  least  ao  br  aa 
to  eecnre  competent  men  againat  'liWmiaM.I  on  par^  grannd^ 
Snch  reforma  iroold  in  ne  caae  apfdy  to  tlie  Higher  officiaU  chooen 
by  the  people,  for  they  are  always  elected  for  ahcot  terma  and  <n 
pfuty  Imee. 

Every  State,  except  OregMi,  wAieh  la  content  to  rely  on  the 
ordinary  lav,  proridea  f<n^  tie  impeachment  of  execntire  officera, 
and  ueually  of  all  aooli  officCTS,  for  grave  offencei.  In  all,  aare 
two,  the  State  Honae  d  Bei^eseatatives  is  the  impeaching  body ; 
and  in  all  bnt  Nebraska  the  State  Senate  aits  as  the  tribnnal,  a 
two-thirda  majority  being  generally  reqnired  for  a  convioticm, 
Impeachmenta  are  rare  in  practaoe.  ^ 

Thors  ia  also  in  many  States  a  power  of  removing  offidala, 
aomedmes  by  the  vote  of  the  legialaton^  sometimes  by  the 
governor  on  Uie  address  of  botJi  honaea,  or  by  the  govemw  al<aic^ 
or. with  the  ooncorrence  of  the  Senate^ .  Snch  removals  must  of 
conrae  be  made  in.  respect  of  some  offence^  or  foe  some  other 
sufficient  cause,  not  fn»n  caprice  or  par^  motives;  and  when 
the  case  doea  not  seem  to  justify  immediate  removal,  the 
governor  is  sometimes  empowered  to  soapend  the  officer,  pending 
an  investigation  of  his  conduct 
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Thx  Jsdiciuy  in  grerj  State  indudw  three  wtB  of  oonrts : — A 
Bupreme  conrt  or  court  of  tippeal;  mpeiior  conrta  of  record; 
local  courtB;  but  tiie  particnlOir  names  and  relktions  of  these 
MTenJ  tribaiuilB  and  the  uTangementa  for  crimiiud  busmess  vary 
greatly  from  State  to  Stftta  We  hear  of  eourte  of  common  pleu, 
probate  coorta,^  gnrK^t*  ooortai  [ffflrogatiT»  conrta)  eoorta  of 
oyer  and  torminer,  orphanV  eoorta,  court  of  general  sessions  of 
the  peace  and  gaol  delivery,  quarter  sessions,  huBtiogs'  courts, 
oounty  courts,  etc.  etc  All  sortfl  of  old  English  institutions  have 
been  transferred  bodily,  and  sometinies  look  m  odd  in  the  midst 
of  their  noir  sorroundings  as  the  qnaint  gables  (rf  a  sevenUesth- 
eentury  house  among  the  teiracea  of  a  growing  London  suburK 
As  re^wcts  the  distinction  which  Englishmen  used  to  deem  fun- 
damental, that  of  courts  of  common  law  and  courts  of  equity, 
there  htia  been  great  diversi^  of  piaeticeL  Most  of  the  original 
thirl»en  odraies  onee  possessed  separate  oourta  of  chancery,  and 
these  were  tnatntoined  for  many  yean  after  the  separatdon  from 
^igland,  and  were  imitated  in  a  few  of  the  earliw  among  the 
new  States,  such  as  Wiptiigan^  Arkansas,  Missouri.  In  some  of 
the  old  States,  however,  the  hostility  to  equity  jurisdiction,  which 
marked  the  popular  party  in  England  in  the  seventeenth  cen- 
tury, had  transmitted  itself  to  America.  Chancery  courts  were 
re^irded  with  snspidon,  because  thought  to  be  lees  bound  by 
fixed  rules,  and  therefore  more  liable  to  be  abused  by  an  am- 
bitious or  capridona  judiciary.*  Massachusetts,  for  instance, 
would  permit  no  such  court,  Uioogh  she  was  eventually  obliged 
1  Admlnltr  bD^SHiiwUhln  tl»uiiliuiTajsriad]otiimofthir»l«iIo(Nirta, 
■  Note  tluit  ths  gToMcct  atiBM*  al  JncUcU  powv  by  Amtricm  JndgM,  loab  m 
th*  ai<  BkUnwd  li«Jniiatlou  of  Judge  Bunird  at  Kav  Toik.tn  I8M,  *w«  pv- 
pttoitad  in  Um  axnnln  of  tqaltftbla  JniiKlietian.     Zqnitr  ID  fnnt^  dlwnUcB 
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to  iDTMb  her  ordiuaiy  judgsB  with  equitable  powers,  nod  to 
engraft  a  ep^tem  of  eqnity  on  her  oommon  law,  while  BtiU  keep- 
bg  the  two  aystenu  distinct.  Pennsylvania  held  oat  atiU  longer, 
but  she  also  now  adminbters  equity,  as  indeed  STery  civilized 
State  most  do  in  anbstance,  dJspenring  it,  however,  through  the 
Mme  jndgu  as  those  who  apply  the  common  law,  and  having 
more  or  leat  worked  it  into  the  texture  of  tlie  older  system. 
Special  dumcery  courts  were  abolJHbed  in  New  York,  whei-e  they 
bad  flourished  aud'  enriched  American  jurisprudence  by  many 
admirable  judgmetits,  by  the  democradziug  constitution  c^  1646 ; 
and  they  now  exi^t  only  in  a  few  of  tbe  States,  chiefly  older' 
Eaetem  or  Southern  Ststes,^  which,  in  judicial  nutters,  have 
shown  ^emselves  more  canservatiTe  tiiui  their  sisters  in  the 
Westt  In  tliree  States  only  (New  Yoik,  North  Carolina,  and 
California)  has  there  been  a  complete  fusion  of  law  and  equity,' 
although  there  are  several  others  which  have  provided  that  tbe 
legislature  shall  abolish  the  dietmction  between  the  two  kinds 
of  procedure.  Five  States  provide  for  the  establishment  of 
tribunals  of  arbitration  and  conciliatioiL 

The  jurisdiction  of  the  Slate  courts,  both  civil  and  cnmiiial, 
is  absolutely  unlimited,  Le.  there  is  no  appeal  from  them  to  the 
Federal  courts,  except  in  certain  cases  spedfled  by  the  Federal 
Constitution  (see  above,  Chapter  XXJJ.),  being  casea  in  which 
some  point  of  Federal  law  arises.  Certain  olssses  of  cases  are,  of 
course,  reserved  for  the  Federal  courts  and  in  some  the  State 
courts  enjoy  a  concurrent  jurisdiction.'  All  crimes,  except  such 
as  are  puoiahable  nnder  some  Federal  statute,  are  justiciable 
by  a  State  court ;  and  it  is  wortli  remembering  that  in  most 
States  there  exist  much  wider  facilities  for  setting  aside  the  ver 
diet  of  a  jury  finding  a  prisouer  guilty,  by  raising  all  sorts  of 
points'  of  law,  than  are  permitted  by  the  law  and  practice  of 
England.  Such  facilities  have  been  and  are  abused,  to  the  great 
debriment  of  the  community. 

One  or  two  other  points  relating  to  law  and  justice  in  the 
States  require  notice.  Each  Stato  recoguizes  tiie  judgments  of 
the  courts  of  a  sister  State,  gives  credit  to  its  public  acts  aud 
records,  and  delivers  up  to  its  justice  any  fugitive  from  its  juris- 
diction charged  with  a  crime.  Of  course  tlie  courts  of  one  Stato 
are  not  bound  either  by  law  or  usage  to  follow  the  reported 

'  fflstinct  ohuieery  I'onrt*  irmolu  b  Dilawtrc,  K'tw  J«ih),  Varmoit,  Toi- 
BNWci,  AUbunn,  UluiwirpL  *  8m  Cbuptar  XXII.  ant*. 
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dedsioiu  of  those  of  anotbor  State.  He;  nie  Biioh  docdsitHU 
mtmlj  for  their  oim  eaiightAiunent,  and  u  some  eTidence  of  the 
eonunon  Uw,  jiut  as  thej-  use  the  English  lav  r^iorts,  Ifort  of 
the  BtatM  have  within  the  lait  half  century  made  nreepiiig 
ohaogea,  not  only  is  their  jadidal  Byatam,  bitt  in  the  form  (^ 
their  lav.  They  have  reviaad  and  oodified  their  etatatea,  a  care- 
fully corrected  edition  vherecrf  it  issued  every  few  yean.  They 
have  in  many  instances  adopted  codes  of  procedure,  and  in  some 
caaes  have  even  enacted  codes  embodying  the  sabstance  of  the 
conunon  law,  and  fusing  it  with  the  statutes.  Such  codes,  how- 
ever, have  been  condemned  by  the  judgment  of  the  abler  and 
matt  learned  part  of  the  profession,  as  tending  to  confuse  the 
law  and  mahe  it  mbre  iulGertBin  and  less  sdentifio.^  A  warm 
controrersy  has  lately  been  raging  in  New  York  on  the  subject 
Bat  with  the  masses  of  the  people  the  proposal  is  popular,  for  it 
holds  out  a  iMToepeot^  unfortunately  belied  by  the  result  in  States 
which,  like  California,  have  tried  the  experiment,  of  a  system 
whose  simplicity  will  enable  the  layman  to  understand  the  law, 
and  render  justice  cheaper  and  more  speedy.  A  really  good  code 
might  have  these  happy  efTecta.  But  it  may  be  doubted  whether 
the  codifying  States  have  taken  the  steps  reqitiaite  to  secure  the 
goodness  of  the  codes  they  enact  And  there  is  a  grave  objec- 
tion to  the  codification  of  State  law  which  does  not  exist  in  a 
country  like  England  or  France,  So-long  as  the  law  of  a  State 
remains  common  law,  i.a.  rests  upon  custom  and  decisions  given 
by  ibe  judges,  the  law  of  each  Stale  tends  to  keep  in  tolerable 
harmony  with  that  of  othw  States,  because  each  set  of  judges  is 
enlightened  by  and  disposed  to  be  influenced  by  the  decisions  of 
the  Federal  courts  and  of  judges  in  other  Stat^  But  when  the 
whole  law  of  a  State  has  been  enacted  in  the  form  of  a  code  all 
existing  divergences  between  one  State  and  anotiher  are  sharpened 
and  perpetuated,  and'  new  divergences  probably  created.  Hence 
codification  iacreMes  the  variatitnu  of  the  law  between  different 
States,  and.  these  variations  may  impede  business  and  disturb  the 
ordinary  relations  of  life. 

Importaat  as  are  the  fonctions  of  the  American  judiciary,  tie 
powers  of  a  judge  are  limited  bv  the  State  Constitutions  in  a 

'  nili  li  pv^pi  \am  triM  «l  LonUuia,  whan  t^  drfl  Uw  ol  Soma,  which 
B>pb«  uld  to  liiTB  bMn  tlis  oonuDon  Uw  of  tht  SUte,  olhnd  >  batter  hull  for 
a  sodo  than  ths  Bagliib  cosimon  Uw  dooi.  The  LonUiua  code  li  bisod  oa  tbc 
Code  Kapnlaon. 
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maimer  nir|»iBing  to  .EaropeasE.  He  u  not  alloired  to  oharg* 
the  jury  <m  questionB  of  fact,'  bnt  only  to  state  the  ]aw.  He  ii 
WMnetimei  req^oired  to  put  his  ch&rge  in  mitin^  Hia  power  of 
oommitting  for  contempt  of  court  i>  often  ravtaricted.  EzprcM' 
ndee  forUd  him  to  dt  in  caiuea  wherein  he  on  have  any  itLBalj 
or  peouniaiy  intereat.  In  one  Constitation  his  punctual  attend- 
ance is  enforced  hj  Ott  pimmoa  tbat  if  he  doei  not  arrive 
in  conrt  vithin  half  an  hour  of  the  time  fixed  for  the  sitting  the 
attomeTS  of  the  paxtieB  may  agree  on  aome  person  to  act  as 
judge,  and  proceed  forthwith  to  the  trial  of  the  cause.  And  in 
California  he  is  not  allowed  to  draw  his  salary  tall  he  has  made 
an  affidavit  that  no  cause  that  has  been  submitted  for  decision 
for  ninety  days  remains  undecided  in  hit  court.* 

I  come  now  to  three  points,  which  are  not  only  important 
in  tbemselvei^  but  inslanictiTe  as  iUuslrating  the  currents  of 
ojnnion  which  have  influenced-  the  peoplea  of  the  States.  These 
•re — 

The  metliod  of  appointing  the  judgea. 

Their  tenure  of  office 

Their  salaries. 

The  remarkable  changes  that  have  been  made  in  the  two 
firmer  matters,  and  the  strange  practice  wluch  now  prerailB 
in  the  latter,  are  full  of  signifc&nce  for  the  student  of  modern 
democraicy,  full  of  warning  for  Europe  and  the  &itish  colonies. 

In  colonial  days  the  superior  judges  were  appointed  by  tlie 
GoTemors,  except  in  Bhode  Island  and  Connecticul^  where  the 
legislature  eleotod  them.  When,  in  and  after  1776,  the  States 
fc^ed  their  first  Constitations,  four  States,'  besides  the  two  just 
named,  rested  the  appointment  in  the  legislature,  five*  gave  it 
to  the  Governor  with  the  consent  of  the  council ;  Delawnrs  gave 
it  to  the  l^;islatUTe  and  President  (  -  Governor)  in  joint  ballot^ 
irtiile  Oeoigia  alone  entmsted  tlie  Section  to  the  people. 

In  the  period  between  1812  and  1860,  when  the  tide  of 
democracy  was  running  strong,  tlie  function  was  in  sevenl  of  tita 
older  States  taken  from  the  Governor  or  the  legislature  to  be 
gjven  to  the  people  voting  at  the  polls ;  and  the  same  became 

>  A  freqnmt  form  b  tbat  In  th*  CoDititntkin  of  Teoncnu  of  1870  (AA  tL  {  S) 
— "Jndgtt  dull  not  chvg*  Joriu  with  rupaet  tomattenof  ftet,  bnt  mij  itit* 
tbt  tttUmoaj  ud  daeUn  tba  law."    Bcrv*]  Conitltntioiij  4ra  lilant  on  tha  points 

*  Ths  CaliforaUn  jaign  m  uid  to  haTS  coDbiicd  to  unit  thii. 

*  TirgLila,  Mew  Jiiwf,  Noith  CwoUim,  and  Sonth  Ouallm. 

*  llMneliuwtta,  Now  Hampsbin  Pimurlniiia,  HufTl^nd,  Ksw  Ymk. 
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the  practice  among  the  new  States  as  tltey  irere  Buccesnrely 
admitted  to  the  Unioa.  MiMisnp[n,  in  1832,  made  all  hear 
judges  elected  hj  the  people.  The  decisive  o&:iure  of  the  change 
was  marked  hj  the  great  State  of  Nev  York,  which,  in  her 
highly  democratic  Constitution  of  1646,  transferred  all  judicial 
appointments  to  the  citixens  at  the  polls. 

At  present  we  find  that  in  tventy-fire  States  the  jodges 
are  elected  by  the  people.  These  include  nearly  all  ^e 
Weetera  and  Southern  Statei^  besides  New  York,  FeimsylTaiiia, 
and  Obia 

In  five  States  ^  they  are  elected  by  the  legislature. 

In  dght  States*  they  are  appointed  by  the  Governor,  enbject 
however  to  con&mation  either  by  the  council,  or  by  the  leguW 
tore,  or  by  one  House  thereoL 

I  may  observe  that  all  tlie  thirteen  States  which  do  not 
appoint  the  judge  by  popular  election  eitlter  belong  to  the 
original  thirteen  colonies  or  ore  States  which  have  been  specially 
influenced  by  one  of  tha:^  t^urteen  (ss,  for  instance,  Msine  was 
influenced  t^  Massachusette).  It  is  these  older  commonwealthB 
that  have  clung  to  the  less  democratio  methods  of  choosing 
judicial  officers ;  while  the  new  democracies  of  the  West^ 
together  with  the  most  populous  States  of  the  £ast^  New  York 
and  Feonsylvania,  States  thoroughly  democratized  by  Uieir 
great  dtieo,  have  thrown  this  grave  and  delicate  function  into 
tiie  rude  hands  of  the  masses  that  is  to  say,  of  the  wire- 
pullers. 

Originally,  the  superior  judges  were,  in  most  States,  like 
those  of  England  since  the  Bevolution  of  1688,  appointed  for 
life,  and  held  office  during  {,xx>d  behaviour,  i.&  were  removable 
only  when  condemned  on  an  impeachment,  or  when  an  address 
requesting  tiieir  removal  had  bean  presented  by  both  houses  of 
tlie  legislature.*  A  judge  m^y  now  be  removed  upon  such  an 
address  in  thirty  States,  a  majority  of  two-thirds  in  each  house 
being  usually  required.  The  salutary  provision  of  tiie  British 
Constitution  against  capridoos  removals  has  been  &ithfuUy 
adhered  to.  But  the  wave  of  democraey  fias  in  nearly  all  States 
swept  away  the  old  system  of  life-tenure.     Only  four  now  retain 

'  Bhod*  Idud,  Tarmont.  VlrginU,  Boalh  Cuoliu,  QcorgiL 

*  UuoohBMtU,  ConiitotltiDt,  New  Ekinpililn,  Diliwnr^  Malms  Mlwlwljiit 
K*w  J«M7,  l/mlriuu  ;  In  tbe  lut  o(  vMi&,  iovana,  dlitriot  Jadft^  anil  U 
HiId*  and  CowMaUimC  probata  jndgn,  in  popaUrlj  tltetti, 

*  Rm  powM  of  impaaohmaut  lamaini  bat  li  not  oflan  UMd. 
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til  In  the-  not  a  judge  ia  elected  or  eppointed  for  %  term, 
nrying  from  tiro  years  in  Vermont  to  tventj-one  years  in 
Fennayltania.  Eight  to  ten  years  is  the  average  term  pre- 
scribed; but  a  judge  is  alTays  r^eligible,  and  likely  to  be 
reelected  if  he  be  not  too  old,  if  he  has  given  satisfaction  to  the 
bar,  and  if  he  has  not  <^ended  the  party  which  placed  him  on 
the  bench. 

The  salaries  paid  to  State  judges  of  the  higher  courts  range 
from  $8600  (£1700),  (chief-justiceX  in  Pennsylvania,  and  $10,000 
(£3000)  in  New  York,  to  $S000  in  Oregon  snd  $2900  in  Ver- 
mont. $4000  to  $6000  (  +  $300  to  the  chief  judge)  is  the  average, 
a  sum  which,  especially  in  the  greater  States,  fails  to  attract  the 
beet  legal  talent  Judges  of  the  inferior  courts  usually  receive 
salaries  proportionately  lower.**  In  general  the  new  Western 
States  are  the  worst  paymaster!^  tiieir  population  of  farmen  not 
perceiving  the  importance  of  securing  high  ability  on  the  bench, 
and  deeming  $4000  a  larger  eum  than  a  quiet-living  man  can 
need.  The  lowness  of  the  scale  on  which  the  salaries  of  Federal 
judgee  are  fixed  confirms  this  tendency. 

Any  one  of  the  three  phenomena  I  have  described — poptilar 
elections,  abort  terms,  and  small  salaries — would  be  sufficient  to 
lower  tho  character  of  tite  jndiciary.  Popular  elections  throw 
the  choice  into  the  hands  of  political  parties,  that  is  to  say,  of 
knots  of  wirepuUere  inclined  to  use  every  office  as  a  means  of 
rewarding  political  services,  and  garrisoning  with  grateful  parti- 
saaa  posts  which  may  conceivably  become  of  poUtiiAl  importanc& 
Short  terms  oblige  the  judge  to  remember  and.  keep  on  good 
terms  witli  those  who  have  made  him  what  he  IB,  and  in  whose 
hands  his  fortunes  li&  They  induce  timidity,  they  discourage 
independence.  And  small  salaries  prevent  able  men  from  ofiar- 
ing  tiiemselvea  for  places  whoee  income  is  perhaps  only  one-tenth 
of  what  a  leading  banist«r  can  make  by  private  practice. 
Patting  the  three  sources  of  mischief  together,  no  one  will  be 
snriaised  to  hear  that  in  many  of  the  American  States  the  Stato 
Judgee  are  men  of  moderate  abilities  and  scanty  learning,  inferior, 

*  lluMahiiNtt*,  Bhods  Iilud,  Naw  HunptUn,  Dsbwm,  all  of  IL«m  uootig 
lh«  origtiud  thlrtauL  In  Bhoda  lalA&d  tb«  Jndgva  an  ta  ttieoiy  dlimlHlbU  by 
th*  kglalaton.  In  norlda,  though  the  tlirea  Jiutiots  of  ths  rapnina  court  tn 
aow  (Oonitltntloii  of  ISfM)  dtctad  hj  Ou  F"^l*t  t^  WTsn  elKmit  JndgM  m 
ippoliitwl  hj  th*  gormmt. 

'  Not  tnTuiablr.  for  in  lugs  dtloi  JodgM  of  lowsr  oooiti,  being  mot*  ".In 

eUca,"  on  nmetlmw  ■■»»  uiariet  quits  ont  of  praportloD  to  Vbtit  podUca 
tba  |>oIlc«  JuUos  of  Naw  Tork  City  and  tha  elnolt  Jodgca  [1S80]  of  Wajna 
County,  UlaUgau,  In  which  Debolt  ttoiidi). 
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■nd  BometamM  raaU;  infeiw,  to  tlia  beit  of  the  ftdrocatea  who 
pnotiaa  before  them.  It  ia  more  hud  to  expreai  ft  genenJ 
opuuon  M  to  their  character,  and  particularly  aa  to*irhat  is 
tailed,  even  in  America  where  tobea  are  not  worn,  the  "puri^ 
of  the  jndidal  ermine"  Feconiary  corruptjon  seema,  eo  fu  m  a 
■tranger  can  aacertsin,  to  ha  rare,  perhaps  very  rare,  hat  ther* 
an  other  waji  in  which  Binister  inflaences  can  play  oa  ft  judgo^s 
mind,  and  impair  that  confidence  in  his  impartialitj  which  ia 
almost  as  neaewaij  u  impartialitjr  iteeli  And  aput  from  all 
qneetiona  of  diahoneaty  or  unfumeaa,  it  is  an  evil  that  the  bench 
ihoold  sot  be  intoQectaaOy  and  Booially  at  least  on  a  level  with 
the  bar. 

The  mischief  is  serious.  Bat  I  must  own  that  it  is  smftDer 
dian  ft  European  obeerrer  is  prepared  to  expect  In  most  of  the 
twentT'-foor  States  where  this  ajstem  pravaik  the  bench  ia 
respectable ;  and  in  some  it  ia  occtudonaJly  ad<nned  hj  men  of 
the  highest  eminence^  Hfot  even  in  California  .or  Arkansas  are 
the  resu'ta  so  lamentable  as  might  have  been  predicted.  New 
York  Citjr,  under  the  dominion  of  the  Tweed  I^&  has  afforded 
the  only  instance  of  flagrant  judicial  scandals  ;  and  even  in  those 
loathsome  days,  the  Court  of  Appeals  at  Albany,  tlie  higheat 
tribunal  of  tjie  State^  retained  the  respect  of  good  dtisena. 
Justice  in  civil  causes  between  man  and  man  is  fairly  admin- 
istered over  the  whole  Union,  and  the  frequent  ^ures  to  con- 
vict criminals^  or  .punish  them  when  convicted,  are  attzibutable 
not  so  much  either  to  weakness  or  to  partiality  on'  a  judge's 
pert  as  to  the  tenderness  of  juries  and  the  inordinate  delays  and 
complexity  of  criminal  procedure. 

Why  then  have  aonrcee  ci  evfl  so  grave  &Qed  to  prodooe 
eorrespondingly  grave  resulta  t  Three  reasons  may  be  sag- 
gest«i^- 

One  is  the  coexistence  in  every  State  of  the  Federal  tzibonai^ 
I»esided  over  by  judges  who  are  nsnally  capable  and  ilwaya 
nprighb  Their  presence  helps  to  keep  l^e  State  judges,  how- 
aver  pnvonally  inferior,  from  losing  the  aenae  of  lesponaibili^ 
and  dignity  which  befits  the  judicial  office,  and  makes  even  party 
wirepollers  ashamed  of  nominating  as  candidates  notorioualy 
incapable  or  tainted  men. 

Another  ia  the  influence  of  a  public  opinion  which  not  only 
recognizee  the  intoest  the  commonity  has  in  an  honest  admin- 
istrfttaon  of  the  law,  bnt  recoils  from  turpitude  in  a  highly  placed 
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offidaL  Thi  peq>le  ut  u  «  check  upon  the  party  conventaoiu 
that  chooee  candidate^  bjr  makiDg  them  leel  tliat  thef  dama^ 
dienuelTGe  and  their  caiue  if  thejr  nui  a  man  of  doabtful 
charaoter,  and  the  judge  himself  ii  made  to  dread  public  opinion 
in  the  critiaismB  of  a  very  onreticent  preu,  Dcmocntio  Uieory, 
which  has  done  a  mischief  in  intawlacing  the  electJTe  syatem, 
portly  corea  it  by  sabjecting  the  bench  to  a  light  of  publicity 
which  malcee  honesty  the  aafeet  policy.  Whatever  paasee  in 
court  io,  or  may  be^  reported.  Tha  judge  moat  give  hu  reasom 
for  every  judgment  he  delivera. 

I^atly,  there  is  the  influence  of  the  bar,  s  potent  influence 
even  in  the  present  day,  whan  its  ri)U  ia  leas  brilliant  than  in 
former  genarationa.  The  local  par^  leaden  who  select  the 
candidates  and  "  run  "  the  conventions  are  in  some  States  mostly 
lawyers  themselves,  or  at  least  in  close  relations  with  some  lead- 
ing lawyers  of  the  State  or  district  How  lawyera  have  not  only 
a  professional  dislike  to  the  entrusting  of  law  to  incapable  hands, 
the  kind  of  dislike  which  a  skilled  bricklayer  has  to  seeing  waDs 
badly  laid,  but  they  have  a  peiaona!  interest  in  getting  &irly 
competent  men  before  whom  to  plead.  It  is  no  pleasure  to  tJiem 
to  have  a  judge  so  ignorant  or  so  weak  that  a  good  argument  is 
thrown  away  upon  him,  or  that  you  can  feel  no  confidence  Uiat 
the  opinion  g^ven  to  a  client^  or  a  point  of  law  which  yon  think 
dear,  will  be  verified  by  the  decisioQ  of  the  court  Hence  the 
bar  often  contrives  to  make  a  par^  nomination  for  judicial  office 
fall,  not  indeed  on  a  leading  barrister,  because  a  leading  barrister 
will  not  accept  a  place  yritii  $4000  a  year,  when  he  can  make 
$14,000  by  private  practice,  but  on  as  competent  a  member  of  the 
party  as  can  be  got  to  take  the  poet  Having  constantly  inquired, 
ia  every  State  I  visited  wherein  the  system  of  popular  elections 
to  judgeships  prevails,  how  it  happened  that  the  judges  were  not 
worse,  I  was  usually  told  that  the  bar  had  interposed  to  prev«it 
such  and  such  a  bad  nomination,  or  had  agreed  to  recommend 
such  and  such  a  person  as  a  candidate,  and  that  the  party  had 
yielded  to  tJie  wishes  of  the  bar,  OccasionaUy,  when  the  wire- 
pullera  are  on  their  good  behaviour,  ae  the  bur  is  exceptionally 
publifrspirited,  a  person  will  be  brought  forward  who  has  no 
ctatms  exeept  those  of  eharact«r  and  learning  But  it  is  perhaps 
mere  common  for  the  lawyera  to  put  pressure  jon  one  or  other 
par^  in  nominating  its  party  candidates  to  select  capable  ones. 
Thus  when  a  few  years  ago  Uie  Kepublicans  ti  New  York  Stata 
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were  Funning  Isad  candidateo,  aome  leading  BepaUiatu  kwjen 
peranaded  the  Democrate  to  nominate  better  men,  and  thereupon 
iimed  an  appeal  in  favour  of  theu  latter,  who  irere  aocordin^f 
carried  at  the  enauing  eleotdon. 

Theae  cauaea,  and  eapecialljr  the  laat^  go  far  to  nullify  the 
malign  effecte  of  popular  election  and  short  terms.  But  they 
QUinot  equallj'  nullify  ths  efTect  of  small  salaries.  Accordinglj, 
while  comiption  and'  partiality  are  uncommon  among  8tat« 
judges,  inferioritj'  to  the  practising  counsel  is  a  oon^oaoos  and 
freqaent  fault 

One  is  obliged  to  speah  generallj,  because  there  aie  differences 
between  the  rarious  States  too  numerous  to  be  particolariaed. 
In  Bome,  eapecialljr  in  the  North-West^  the  tone  of  the  party 
managm  and  of  the  bar  is  respectable,  and  the  aenae  of  common 
interest  makea  everybody  wish  to  have  as  good  men  as  the 
aalariea  will  secure.  In  others  there  are  tiadilaons  which  even 
unscrupulous  wirepullers  fear  to  violate.  Feimaylvania,  ttx 
instance,  thotigh  her  legislature  and  her  dty  govemmente  have 
been  impure,  and  little  under  the  influence  of  the  bar,  etil) 
generally  elects  capable  judges.*  The  acandsla  of  Samard  and 
Cardoso  *  were  due  to  the  fact  that  the  vast  and  ignorant  popa- 
lalion  of  New  York  was  dominated  by  a  gang  of  professional 
politioiaoa  who  neither  feared  t^e  good  dtiiens  nor  regarded  the 
bar. 

Aa  there  are  inatitatlona  which  do  not  work  as  well  as  they 
theoretically  ought^  so  there  are  happily  othen  which  work 
better.  The  sale  of  offices  under  the  old  monarchy  of  France, 
the  sale  of  commissions  in  the  English  army  till  1871,  the  sale 
of  advowsons  and  next  presentations  to  livings  which  still  exists 
in  the  Anglican  Church  Establishment,  the  bribery  of  electors 
which  has  only  the  other  day  been  extinguished  in  England, 
were  or  are  all  of  them  indefensible  in  theory,  sll  mischievous  in 
practice.  But  none  of  them  did  so  mnch  harm  as  a  pMloaophical 
observer  would  have  predicted,  because  other  cauaea  were  at 
work  to  mitigate  and  minimize  their  evils. 

During  the  last  few  years  there  has  been  a  distinct  change  for 
the  better.  Some  States  which  had  vested  the  appointment  ct 
judges  in  the  legislature,  like  Connectacot^  or  in  the  people,  like 

PmujlTuila,  tt  U  hlr  to  H7,  p»Ti  bstta  thui  moat  BtstM,  ud  iItm  lonf 
tanni,  ■>  *ia  etn  obtftls  lwtt«r  m*n  thin  moit. 

■  Thi  notorlans  T«««d  Ring  JndgM  of  twantj  jMn  tgo. 
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MisaiuipjH,  have  hj  reoent  constitational  uuendmentB  or  now 
ConttitutiDni,  given  it  to  the  goTfimor  with  the  content  of  the 
legLsbture  or  of  one  hoiue  thereol'  Otlien  hare  raised  tlie 
■alariee,  or  lengthened  the  tsrma  of  the  jndgea,  or,  like  New 
York,  hare  introduced  botli  these  refomuL  Within  tLe  decade 
ending  December  1886,  though  twenty-eight  Stfttee  altered  their 
C<mititatirai,  no  oat,  except  Florida,  took  appointmenta  fr<»n 
le^slature  or  goremor  to  entrust  them  to  popular  Tote^  In  tlus 
point  at  leat^  the  tide  of  democracy  which  went  on  rising  for  so 
many.jear^  seems  to  have  begnn  to  recede  from  the  high-watsr 
mark  (^  1640-1860.  The  American  people,  if  sometiinea  bold  in 
their  experiments,  hare  a  fund  <d  good  sense  which  makes  them 
watchful  of  reenlta,  and  not  unwilling  to  reconsider  their  former 
decisions. 

1  In  ConnMtloat  tiu  sbiiig*  wu  nudi  at  Ih*  hutuM  of  tlw  Htz  Amehttoo 
of  U»  eXMta,  wUoh  liad  Mm  with  ngnt  Oiat  tbi  dtnlBint  p«tr  !■  tlw  StaU 
Icgljlatm  WM  ^adug  InhriU'  maa  od  th*  baneU 
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Thx  finuidal  BTstsmi  in  force  in  ihe  Mvend  States  fumiah  onft 
of  the  wideat  &ndiaoBt  instmctire  fields  of  study  that  tlie  whole 
range  of  American  instittitdona  presente  to  a  practical  statesman, 
as  well  as  to  K  student  of  comparatare  politico  It  is  much  to  be 
wished  that  some  person  equipped  with  the  necessary  special 
knowledge  could  earraf  them  with  a  philosophic  ej^  and  present 
the  remits  of  his  onrrej  in  a  concise  form.  From  anch  an 
attempt  I  am  interdicted  not  onlj  hj  the  want  of  that  ipedal 
knowledge,  but  b^  the  compesa  of  the  subject,  and  the  difficulty 
of  obtaining  in  Europe  adequate  materials.  These  materi&b  must 
be  sought  not  only  in  the  Constitutions  of  the  States,  but  even 
more  in  tiieir  atatatee,  and  ia  tlie  reports  presented  by  the  varioai 
financial  officials;  and  by  the  special  oommisaions  occasionally 
appointed  to  investigate  the  subject  or  some  branch  of  it  AH  I 
can  here  attempt  is  to  touch  on  a  few  of  the  more  aalieot 
features  of  the  topics  and  to  coll  from  the  Constitutiona  soma 
illostivtaons  of  the  dangers  feared  and  ttie  remedies  desired  by 
the  people  of  the  States  What  I  have  to  say  falls  under  the 
beads  of — 

Fnrpoeea  for  which  State  revenue  is  required 

FoAni  of  taxatioa 

Exemptions  from  taxation. 

Methods  of  eoOecting  taxes. 

Limitotions  imposed  <ai  ihe  power  of  taxing 

State  indebtedness 

BeatrictionB  impoeed  on  the  borrowing  powra. 

I.  The  budget  of  a  State  is  seldom  large,  in  proportiim  to  the 
wealth  of  its  inhabitants,  because  the  chief  burden  of  adminis- 
tration is  borne  not  by  the  State,  but  by  its  subdivisions,  the 
counties,  and  stall  mare  the  cities  and  townships.       The  chief 
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«xpfliuea  wUeh  a  State  nndertttlcu  in  its  corporate  capMitjr  are — 
(1)  The  nUriM  of  )te  offidal%  executave  and  jodicul,  aad  iha 
inddentel  ezpenaes  of  judicial  proceedingi,  mch  u  pa-jmoata  to 
jnrora  sad  witeWBea;  (3)  iJie  State  volunteer  tmlitia.;  (3) 
charitable  and  other  public  institutiotu,  mch  as  Stete  lunatic 
Mflumi,  State  univenitaeB,  agricultural  colleges,  eta  ;'  (4)  grants 
to  achoolaj*  (S)  State  priwiu,  oomparatiTelj'  few,  rinca  the 
prison  >■  nauallf  luppwted  bf  Uie  county;  (6)  State  buildinga 
and  public  vorkt,  including,  in  a  few  caoee,  catiala ;  (7)  payment 
of  interest  on  StAte  debts.  Of  the  whole  reveone  collected  in 
each  Stete  under  State  taxing  laws,  a  comparatively  small  part 
is  taken  by  the  State  itself  aiid  applied  to  State  puipoasB.*  In 
1889  only  seven  Stetes  raiaed  for  Stete  purposes  a  revenue 
exceeding  $3,000,000,  In  that  year  the  revenue  of  New  York 
was  17,690,416  {pop.  in  1883  aboat  6,200,000).  In  1886-87 
the  revenue  of  Fenneylvania  was  (7,646,147  (pop,  about 
4,700,000).  These  are  small  sums  when  compared  either  with 
the  population  and  wealth  of  these  States^  or  with  the  rev«iue 
raised  in  them  by  local  autheritiea  for  local  purposes.  They  are 
also  small  in  comparison  with  what  is  raised  by  indirect  taxation 
for  Federal  purposes. 

n.  The  Federal  government  raises  ite  revenue  by  indirect 
taxation,  and  by  duties  of  customs  and  excise,*  though  it  has  the 
power  of  imposing  direct  taxes,  and  used  that  power  freely 
during  the  War  of  Secession.  Stete  revenue,  on  the  other 
hand,  arises  almost  wholly  from  direct  taxation,  since  the  Federal 
CoDstitntiqn  forbids  the  levying  of  import  or  export  duties  by  a 

'  nu  Conrtltationi  of  LooiiUoa  (ad  Q«orgla  'illow  SUta  nvran*  to  b«  tppUcd 
to  tin  (applying  of  wooden  lagi  and  timt  la  «i-OinifHl«ntB  wldian. 

'  All  or  UBU'l;  ilX  Statw  haT*  Ht  apart  for  tli*  nippoct  of  Mluxilf  and  o/  othw 
•dncstlatial  oi  b«D<iTol«it  Inatltat'oiu,  aometimM  indading  nnlTeraltiaa  a  ood- 
aldaiabla  fond  darirad  bom  the  aals  of  Waatain  land*  gimntad  for  Uu  ptirpoag  by 
tba  Fadanl  gorammant  at  Tarioni  thnaa,  and  deriTad  Id  aoma  caiua  olao  fram 
landa  apprapriatad  orlginallr  bj  tlu  Stata  ItaaU  to  thaia  nbjacta. 

■  Iir  tba  SUta  of  ConnaoUoot  (population  in  1688  abont  ASO.OOO)  th<  total 
manna  rafaad  br  taxatioD  in  1883-8i  m  «S,G21,77S  (£1,S«),I»0),  vUoh  wai 
soUaotad  bf  and  tat  tlie  fbHorliig  autliraitlea  and  porpoaea  : — 

Hi*  Stata  ,  .  .  .  .      tI,4S2,S28 

Conntlaa  ,....,        l.lSl.Ttt 

Towna ^808,683 

atlaa  and  boroo^        .  ■  ■  .        1,<3S,S67 

School  dirtiicta    .....        1,48S,04S 
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State,  except  irith  iho  consent  of  GongreBS,  and  directo  the 
produce  of  an;  sucb  duties  m  Congress  m^  permit  to  be  paid 
into  the  Federal  treasmy.  The  chief  tax  is  in  everj  State  a 
jHOpert;  tax,  based  on  a  valuation  of  property,  and  generaUy 
of  all  property,  real  aad  peroonal,  within  the  taxing  juris- 
diction. 

The  TaiuatioD  is  made  by  officials  caUed  appraieen  or  asaesaon, 
appointed  by  the  local  commnnities,  though  under  general  State 
laws.'  It  is  their  duty  to  put  a  value  on  all  taxable  property; 
that  is,  speaking  generally,  on  all  property,  real  and  pereonal, 
trhich  they  can  disooTer  or  b^ce  within  the  area  of  their 
authority.  As  the  contribution,  to  the  revenues  of  the  State  or 
county,  leviable  within  that  area  is  proportioned  to  the  amount 
and  value  of  taxable  property  situate  within  it^  the  local  assessora 
have,  equally  with  the  property  owners,  an  obvious  motive  for 
Talulng  on  a  low  scales  fo'  hy  doing  bo  they  relieve  their  com- 
munity (4.  port  of  its  burden.  The  State  is  accordingly  obliged 
to  cheek  and  tiorrect  them  by  creating  what  is  called  a  Bo&rd 
of  Equalization,  which  compares  and  reviacs  the  valuations  made 
by  the  various  local  officers,  so  as  to  secure  that  taxable  property 
in  each  locality  is  equally  and  fairly  valued,  and  made  thereby 
to  bear  its  due  share  of  public  burdens.  Similarly  a  county  hsa 
often  an  equalization  boajd  to  supervise  and  adjust  the  valuations 
of  the  towns  and  cities  within  its  limits.*  However,  tlte  existence 
of  such  boards  hy  no  means  overcomes  the  difficulty  of  securing 
a  really  equal  valuation,  and  the  honest  town  which  puts  its 
property  at  a  fair  value  suffers  by  paying  more  than  ita  share. 
Valuations  are  genBraUf  made  at  a  figure  much  below  tlie 
true  worth  of  property.  In  Connecticut  for  instance,  the  law 
directs  the  market  price  to  be  the  basis,  but  real  estate  is  valued 
only  at  from  one-third  to  three-fourths  thereof.*    Indeed  one  hears 

I  llM>oanmt  in  tha  text  does  not,  of  otraiM^  claim  tab*  tru*  in  all  paiUcnlit* 
for  aTRj  BtaUi  bnt  onl;  to  npnacot  th>  ganani  naaga. 


o  tuiUoD  in  Coimoatioiit  in  their  nceat  ilngiilirir 
olaat  ud  intereatlng  raport  <188T)  otaan*  ; — "  One  grait  dafact  in  (ha  jnutiol 
axBcaUan  of  onr  tax  itwa  conalata  In  inaqnalitiai  of  aaaeaamaat  and  Talnatbn. 
Thia  ahowi  itiair  eaped^r  ■■  hatwam  tlia  differant  towna.  .  .  .  It  ii  notonont 
th»t  in  IBw,  If  any,  towDi  do  tha  aiaeaaaia  ralna  raal  aitata  at  vhtt  thar  think  it 
la  ftirlf  wortli.  On  tha  contnrT,  thelf  gnwrallr'  fiist  maka  thi*  appniaU  of  ita 
■ctnal  Taints  and  than  pnt  it  in  tha  Uat  at  a  Bsrtaln  proportion  of  noh  appnlaalj 
nrjisg  from  SS}  to  TS  per  east.  Blmilar  redncUcna  an  mada  in  nlning  poaODal 
proparty,  though  with  laaa  nnlformitj,  and  ao  psrhapa  with  mora  iqJBitloa'* 
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ereiyiriiere  in  America  oomplaints  of  mequftlities  sriidiig  fnHn 
tlis  Tuying  BcaleB  on  wliich  Taluen  proceed. 

A  BtiU  more  Berioos  evil  is  tLe  fact  that  bo  large  a  part  of  tax* 
able  property  escapes  taxation.'  Landa  and  houses  cannot  be 
ooDcealefi ;  catUe  and  furniture  c&n  be  discoTered  by  a  zealous 
tax  officer.  But  a  great  part,  often  far  the  largest  part  of  a  ricb 
man's  wealth,  eonsistB  in  what  tlie  Americans  call  "intangible 
propertj,"  notes,  bonds,  book  debts,  and  Western  mortgagee.' 
At  thu  it  ii  practically  impossible  to  get,  except  througb  the 
declaration  of  the  owner ;  and  even  if  the  owner  is  required  to 
ptasent  his  declaration  of  taxable  property  upon  oath,  he  is  apt  to 
omit  this  kind  of  property,  lie  Connecticut  commissioners 
report  that  "  the  [m^tortion  of  these  intangible  tecuritiee  to  other 
taxable  property  has  steadily  declined  from  year  to  year.  In 
18S6  it  was  nearly  10  per  cent  of  the  whole,  in  1866  about  7} 
per  cent^  in  167S  a  little  over  0  per  cent,  and  in  1886  about  3} 
per  cent  Yet  during  the  generation  covered  by  these  statistics 
the  amount  of  Stat«  railroad  and  municipal  bonds,  and  of  Western 
mortgage  loans  has  very  greatly  increased,  and  our  dtizens  have, 
in  every  town  in  the  State,  invested  large  sums  in  them.  Why 
then  do  so  few  get  into  the  tax  list  1  The  terms  of  the  law  are 
plain,  and  Uie  pooallies  for  its  infringement  are  probably  aa 
stringent  aa  the  people  will  bear.  .  .  .  The  truth  is  that  no 
system  of  tax  laws  can  ever  reach  directly  the  great  mass  of 
intangible  property.  It  is  not  to  be  seen,  and  its  poesessios,  if 
not'  TolnntarOy  disclosed,  can  in  most  cases  be  only  the  subject  of 
c<Hijectnre.  The  people  aleo  in  a  free  government  are  accus- 
tomed to  reason  for  themselves  as  to  the  justice  and  validity  <d 
the  laws,  and  too  apt  to  give  themselves  the  benefit  of  the  doubt 
when  they  have  in  any  way  the  power  to  construe  it  for  them- 
selves. Such  a  power  is  practically  given  in  the  form  of  oath 
used  in  connection  with  our  tax  lists,  since  it  refers  only  to  such 
property  of  the  parties  giving  them  in  m  is  taxable  according  to 

(p.  8).  "HanMhald  ftuuitnrr  aVw*  1500  in  vain*  conatitntM  to  item  of  otil; 
IKIGOO  In  ona  of  aor  dtlo,  wMls  ■  Beigbbanrlng  town  of  not  mora  tluu  hail  thi 
popnlitlon  Tatnrn*  |12,S00  "  (p.  Id). 

I  Hie  diffleoJty  dou  not  itIh  witli  itock  or  ibiue*  area  whan  held  In  a  eom- 
pmj  ODttlde  ■  Stita,  becaua  til  SUlei  now  tax  coiporationa  or  DompanlM  within 
their  jniiidlctlon,  ud  tho  priociplg  it  generally  (tkough  not  nnlvatHlIji)  adopted, 
that  when  atoeki  in  a  corporation  outilda  tha  Stita  hava  b««D  Ki  tuBd,  tfa'ay  iball 
not  b«  again  taxed  In  the  hand  of  tbs  liolder  of  tha  atock,  who  may  mlde  within 
the  Stata.  State  lawi  and  tax  aucaaon  o*n  la  each  Stita  Mecaod  In  reaching  th*' 
property  of  tlia  oorporatloii  ttnlr. 

VOL.  I  3  K 
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their  bert  knowledge,  remembnnee,  or  beliet  The  tnin  wito 
does  not  twliere  that  a  vestern  fum  loan  or  toraga  railroad 
bond  (i.a.  bond  of  a  oompanj  outside  the  State)  ooght  to  be 
taxed,  u  too  often  ready  to  avear  that  to  the  berii  of  hu  belisf  h 
is  not  liable  to  taxatioa  .  .  .  Aa  the  law  itande,  it  may  be  a 
bniden  on  the  consdenee  of  many,  but  it  is  a  burden  on  iha  pro- 
perty of  few,  not  becauM  there  are  few  who  ought  to  paj,  bat 
because  there  are  few  who  can  be  made  to  pajr.  Bonds  aad 
Botee  held  by  an  individual  are  for  the  most  psrt  concealed  from 
the  assessors,  nor  do  they  in  most  towns,  make  much  effort  to 
ascertain  their  existence.*  The  result  is  that  a  few  towns,  a  few 
estates,  and  a  few  persons  of  a  hi^  sense  of  honeet}r,  bear  the 
entire  weight  of  the  t^  Snch  has  been  the  univwaal  result  ot 
similar  laws  elsewhere.' 

A  comparison  of  the  tax  lists  with  the  probate  records  eon- 
finoed  the  conmusnonen  tiiat,  whereas  in  1881  more  than  a 
third  of  the  whole  personal  property  assessed  in  the  Stat«  of 
Connectacut  escaped  taxes, -the  proportion  not  reached  by  taxa- 
tion was  in  1 886  much  greater ;  and  induced  them  to  recommend 
that  "  all  the  items  of  intangible  property  ought  to  be  struck  out 
of  the  tax  lisb"  The  probate  inventories  of  the  estates  of  de- 
ceased perscuu^  and  the  last  returns  made  to  the  tax  assessors  1^ 
those  persons,  "  show,  to  speak  of  it  mildly,  few  pointe  of  ecm- 
tactk"  Connecticut  is  a  commonwealth  in  most  reepects  above 
the  arerage.  In  every  part  of  the  coontry  one  hears  exactly  tiie 
same.*  ^he  tax  returns  sent  in  are  rarely  truthful;  and  not 
only  does  a  very  large  perbentoge  of  property  escape  its  lawful 

>  "  A  ptnoo,  teaanij  M»aaw  In  one  of  oar  lasdlng  oltlca,  tspcctad  t^tt  te 
had  suds  sffMii  when  Id  offioi  to  gat  thU  kind  of  pnipertjr  into  tlu  *  grind  Utt,' 
ksd  (BOCMdod  daring  hli  lait  two  jmii  In  flndlug  gut  ud  adding  orv  fSOO.OOO 
of  K;  bat  Iw  add*,  'Hut  nif  kan  knd  lonuthlag  to  do  with  mj  dafnt  whn 
(Itettaa  oamo  ■round.' " 

■  Hi*  WMt  TiiglELbui  tu  oommlMlDii,  In  1SS4,  uji,  "At  pntant  all  tUM 
ftom  IdtIiQiI*  pioportf  oam*  from  &  (aw  oaniplcaonilf  eoudaatlcnu  eitlmu,  from 
wldovi,  ixccnton,  and  from  guudUn*  ot  th*  louse  uid  Inlmnt*  ;  in  tact,  it  U  t 
oompantlTelf  rare  thing  to  fliid  a  ahnird  trader  who  giiet  In  an;  couldenbla 
amount  of  DOt«s,  •tocka.  Or  monej.  The  tmth  L),  thingi  hale  com*  to  inch  a 
oondltian  in  Wot  Virginia  that,  aa  reguda  payLng  tun  on  thii  kind  otpropartf, 
H  la  aliEMt  aa  Tolnntary  and  la  conaidered  pretty  much  In  the  eame  light  aa  dona- 
tiona  to  th*  nelghbonrhood  ohurcli  or  Snndu;  acfaooL" — Quoted  b;  the  ConjiecUuiil 
eommlailoaen,  who  add  that  the  Kew  Hampshln  mnunitaiou  of  137S  nport  thai 
tn  that  Btata  three'ronrtha  of  aU  perwDAl  ftoptrtj  li  not  reached  \>j  the  ■■nuori. 
Beteranoa  ma;  alao  be  nuda  to  the  Bcpart  of  the  Tai  Comniiatioa  of  Baltinorav 
ISM;  and  to  the  anpplimaatar;  Ittport  of  ooa  mambar  of  the  Uirrlaad  Tai 
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burden^  bot  "  the  d«moralintioQ  of  the  pahUo  ooDadauce  bj  the 
frequent  admimitratioa  of  oath^  lo  oftni  taken  only  to  be  die- 
r^arded^  is  ui  evil  of  tiie  greatest  magnitude.  Almoat  any 
change  vould  wem  to  be  u  imfaYxvament"  ^ 

l^era  is  probably  not  a  State  in  tlie  Unioa  of  which  the  came 
tiling  might  not  be  said.  In  Ohio,  for  instance,  tlie  OoTemor 
remarks  in  a  special  massage  of  April  1867:  "The  great  majority 
of  the  personal  property  of  this  State  is  not  returned,  bat  entirely 
and  fraudtdently  withheld  from  taxation.  The  idea  seems  lai^y 
to  preraO  titat  there  is  injiutioe  and  inequality  in  taxation,  and 
that  thne  is  no  harm  in  diaating  the  State,  although  to  do  so  a 
false  return  must  be  made  and  perjury  committed.  This  (^enoe 
against  the  State  and  good  morals  is  too  frequently  committ«d 
by  men  of  wealth  and  reputed  high  character,  and  of  corresponding 
position  in  society. "  In  New  York  the  Oovemor  said  (Annual 
Mess^e  of  1666)  :  "For  years  the  State  assessors  have  directed 
pnbUo  att«ntaon  to  the  fact  that  the  persbnoltr  of  the  tax-payen 
was  escaping  assessment^  yet  there  has  been  a  shrinkage  from 
1871  to  1884  of  $107,184,371  (£31,436,674)."  That  is  to  say, 
notwithstanding  the  immense  increase  of  personal  prt^terty  in 
New  York  during  these  thirteen  years,  personal  property  stood 
assessed  at  £21,000,000  leas  in  1864  than  in  1871. 

I  hare  dwelt  upon  these  facts,  not  only  because  they  illustrate 
the  difficulties  inherent  in  a  ]HX}perty  tax,  but  also  because  thay 
help  to  explain  the  occasional  bitterness  of  feeling  among  the 
American  farmsTi  as  wall  as  the  masses  against  capitalists,  much 
of  whose  accumulated  wealth  escapes  taxation,  while  the  farmer 
who  owns  his  land,  as  well  as  the  working  man  who  puts  his 
savings  into  the  house  he  lives  in,  is  assessed  and  taxed  upon  this 
visible  property.  We  may,  in  fact,  say  of  most  States,  that 
under  tJie  present  system  of  taxation  tJie  larger  is  the  city  the 
amaller  is  the   proportion   of  personalty  reached  by  taxation 


Bklutd  T.  ZIr,  Is  wUoh  ■  grat  do*]  of  InrtraotiTs  vridBDM  m 
lo  tU  tUlnn  Id  Twioni  StatM  of  tlia  efforti  nuda  to  tiz  btsngtbla  pn>pnt7  >>" 
bMD  dnigtaar  ooIlMtad  ud  nt  forth  (Baltliiuin,  1888), 

I  jBdg«  rotter,  In  tb*  caw  «f  KtrOiutd  v.  BotdMa,  <S  Onui.  Bap.,  p.  **"- 
Bo  Mr.  D>Tld  A.  WaUa,  In  Ui  rapoit -m  SpacUl  Tu  CoromiHloiier  to  tl>a  ^a« 
Ycrk  L^iilaton,  nfi :  "  Oathi  u  i  nutter  of  TMtnlnt  or  M  a  goaraotM  o(  traw 
b  iwpeot  to  offldkl  ititamenti  ban  lii  gnat  SMUon  eeiMd  to  b*  ■deotoil  *.  ''J^ 

oma  to  occuion  notios.  TtAt  i>  the  kll  bnt  uunlmou  teitlnanr  o^  o&cUJ' w°^ 
hn*  of  Uta  lud  ait«sdn  experluuM  In  th*  admlnUlntieo  ef  botk  tk*  DatWM' 
ud  5UU  nnnus  livi." 
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(amce  ooncealment  ia  euaet  in  higfi  communitiM)^  and  the  richer 
a  man  u  tlia  mialler  in  proportion  to  his  property  ia  the  contri- 
bation  he  pays  to  the  State.  Add  to  this  that  the- rich  man 
bears  lees,  in  proportioD  to  hia  income,  of  the  burden  of  indirect 
tazatioQ,  since  the  protectiTe  tariff  isiaea  the  price  not  merely  of 
luxHriea  but  of  all  oonunoditaes,  except  eome  kiuda  of  food.' 

Beddea  the  property  tax,  which  ia  the  main  source  of  rerenue, 
the  Statea  often  levy  taxes  on  particular  bsdea  or  occupations,* 
sometimee  in  the  form  of  a  licence  tax,  taxea  on  franchiaea  en- 
joyed by  a  corporation,  taxes  on  railroad  atoci^  or  (in  a  iew 

I  An  BiperiBiiatd  liwwhiiwtti  pnblldit  wilfai  to  me  apnpot  tt  thi  puuga 
In  tl>*  tai(  :  "  It  on*  Stata  oomptb  i  mui  te  nuk*  x  full  dacUntlon  of  hJi  par- 
taaii  piopartj  lor  tuttioD  uid  luothai  doei  not  U»n  will  b«  ■  tuutuiaj'  fcs 
apltKl  to  flow  from  Uu  forma  to  tlia  l&ttar.  In  Tennont,  tat  iuUnce,  ft  U«  bu 
baan  puied  nqoirlug  aTarj  penon  under  panUty  to  maJu  avom  TaCnms  of  hli 
monibta  propertr,  ud  tba  Twnlt  1*  that  caplttl  H«ma  to  be  leiTiag  tbat  State. 

"  In  New  Yoik  the  law  taiia  penonal  propeitf ,  bnt  It  a  perwin  makaa  no 
ntuni  the  aaaauon  an  Inatnisted  to  '  doain '  )'<"i  accgriiiiig  to  tba  beat  ot  thalt 
knowledga  and  ballet ;  and  tha  unonnt  beoonua  a  matter  of  '  trada.'  Betnnu  an 
practically  mode  only  by  trnateea  and  ooiporatlona,  not  by  capitaliata.  It  ia  a 
oaae  of  bad  law  tempered  by  TioUtJon. 

"  In  Uaiuchuetta  the  proottee  la  each  town  dapenda  maliJf  upon  the  eimiwiin 
In  Boitoa  the  cblat  office  baring  naolTed  to  let  no  one  eacapa,  haa  for  twenty 
yean  gone  on  lacnoilDg  the  antiioient  each  year  till  the  ncUm  makaa  a  Tatom. 
iX  Bnt,  men  had  aome  ecraple  aboat  leaving  the  dty  baton  lit  Uay  (tba  data  of 
teaidancs  when  taiee  an  aaaeoHd),  but  theae  wen  eooii  DTeroom^  aud  now  naaily 
all  the  capitalitta  have  oonatry  plaoe*  where  they  reCira  at  a  itiU  inclement 
aaoioD,  and  an  ncelred  with  open  omu  by  the  local  uaeaaon,  who  accept  joat 
what  they  chooee  to  pay,  while  theii  political  inflnenci^  their  taieo,  and  UmIt 
public  douatloae  an  loit  to  the  dty.  Occasionally  the  ■nesoon  in  a  country 
town  take  It  into  tbelr  headi  to  apply  the  tcnw  after  th*  taoblon  of  the  d^ 
anthority,  and  than  then  la  a  fine  tnrmcdL  Aa  the  rich  men  generally  live  in  one 
qnarter  of  the  (oaontiy)  town,  tba  nert  itep  ii  to  apply  to  the  l^Lelatnn  to  gat 
Uia  town  divided,  and  the  vldnlty  of  Boaton  la  thna  being  gndnally  out  np  Into 
unall  plecea." 

*  Noith  Carolina  empowen  Ita  Iceialatnn  to  tai  all  ttadei,  profanlone,  and 
tr€neblae«.  Aikannu  In  1S6B  (Artida  z.  1 17)  diraoted  it*  general  aaiembly  to 
"  tax  all  privil^ea,  ptmulta,  and  oocnpationa  that  an  of  no  real  see  te  aodety," 
adding  that  all  othen  ahall  Ifl  eiempb  Bnt  haTlng  apporantiy  tonnd  it  bard  la 
detennina  which  occnpationi  an  nadei^  ahe  dropped  tba  dlraotion  in  her  Coniti- 
tution  of  1874,  and  now  merely  empowen  Sie  toiatlon  of  "hawkon,  pedlara, 
foirica,  eiblblticna,  and  privilEgei." 

The  penoof  or  tbioga  OD  whom  Ileanee  taiai  or  ocenpatlon  taiea  may  balm- 
pooed  are  the  toUowlng,  aome  being  mentioned  In  one  Btata  ConatitntioD,  eome  in 
another — Pedleie,  hawken,  aucUoneeri,  brokero,  pavnbroken,  marchanta,  commii. 
don  mercbanta,  "  peraoni  aetllng  by  aamplt^"  ahowmen,  Juggien,  Innkaepen,  toll 
bildgei,  teirlei,  talegnpba,  eipreaa  ogeuti  {i.i.  parcel*'  deliTory),  grocery  keepen^ 
llqnor  dealan,  Innmnoe,  vendore  of  palenta,  perooiLi  or  eorpotatlona  nilng  frao- 
ebiiaa  or  privilcgei,  banki,  railraodo,  deatraotlie  domettia  anlmala,  dealan  !■ 
**  optiona  "  or  "  lutone. " 
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States)  taxes  on  collateral  inheritanceo.  ComparatiTelf  little 
resort  is  had  to  the  socalled  "  death-duties,"  i.e.  probate,  legacy, 
and  succession  duties,  nor  is  much  use  made  of  an  income  tax. 
Five  States,  however,  authorize  it  As  regards  poll  taxes  there 
is  much  variety  of  practice  Some  State  Constitutions  («.;.  Ohio) 
forbid  such  an  impost,  u  "grievous  and  oppressive'';  others 
direct  it  to  be  imposed,  and  about  one  half  do  not  mention  it 
Where  it  existe,  there  is  sometimes  a  direction  that  it  shall  be 
applied  to  schools  or  some  other  specified  useful  purpose,  such  as 
poor  relief  so  as  to  give  the  poor,  who  perhaps  pay  no  other 
direct  tax,  a  sense  of  their  duty  to  contribute  to  public  objects, 
and  especially  to  those  in  whose  benefits  t^ey  directly  shiire. 
The  amount  of  a  poll  tax  is  always  small,  SI  or  S2 ;  sometimes 
the  payment  of  it  is  made  a  pre-requisita  to  the  exercise  of  the 
electoral  franchise.  It  is,  I  think,  never  imposed  on  women  or 
minors. 

In  some  States  "  foreign  "  corporations,  i.e.  those  chartered  by 
or  domiciled  in  another  State,  are  taxed  more  heavily  than 
domestic  oorporations.  New  Hampshire  has  recently,  by  taxing 
"foreign"  insurance  companies,  succeeded  in  driving  them  out  of 
its  limita. 

I  have  found  no  instance  of  a  progressive  inheritance  duty,  or 
of  a  progressive  income  tax  such  as  some  of  the  Swiss  cantons 
have  imposed.  California,  however,  in  her  ConstitutioD  of  1879 
(see  Appendix  to  this  volume)  has  attempted  to  tax  the  same 
property  twice  over. 

There  is  always  a  deair9  to  hit  companies,  especially  banks' 
and  railroads.  The  newer  Constitations  often  du-ect  the  legisla- 
ture to  see  that  such  undertatdngs  are  duly  taxed,  sometimes  for- 
bidding it  ever  to  deprive  iteelf  ot  the  power  of  taxing  any  cor- 
poration, doubtless  from  the  fear  that  these  powerful  bodies  may 
purchase  from  a  pliant  legislature  exemption  from  civic  burdens. 

IIL  In  most  States,  certain  descriptions  of  property  are 
exempted  from  laxation,  as  for  instance,  the  buiUings  or  other 
property  of  the  State,  or  of  any  local  community,  burying 
grounds,  schools  and  umvereities,  educational,  charitably 
scientific,  literary,  or  agricultural  institutions  or  societies,  public 
libraries,  churches  and  other  buildings  or  property  used  for 
religions  purposes,  cemeteries,  househ^d  furniture,  farming  im- 

Buluwnta 
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plemeuta,  depoeib)  id  KiTmgs  banks.  Often  too  it  is  provided 
that  tiie  owner  of  personal  property  below  a  certain  figure  ehall 
not  paj  tazei  on  it,  and  occaaiooaUy  miniBtera  of  rdi^on  ara 
allowed  a  certain  mm  (aa  for  instance  is  New  Torl^  $1500)  freo 
from  tazataoo. 

No  State  can  tax  an^  bonds,  debt  certificates,  or  other  eecnritiea 
issued  hj,  or  under  the  auUioritj  of,  the  Federal  goYcrament, 
inclnding  the  circulating  notes  commonlj  called  "  greonbacbs." 
This  has  been  held  to  be  the  law  on  the  conslmctiaa  of  the 
Federal  Ocaietatutioti,  and  haa  been  so  declared  in  a  statute  of 
Ccmgreas.  It  introduces  an  element  of  great  difficulty  into  State 
taxation,  because  persons  desiring  to  escape  taxation  are  apt  to 
turn  their  property  into  these  exempted  fomu  just  before  they 
make  their  tax  returns. 

IT.  Some  of  the  State  taxes,  such,  fcv  instance,  as  licence 
taxes,  or  a  tax  on  corporati<mB,  are  directly  levied  by  and  paid  to 
the  State  officials.  But  others  and  particularly  Ihe  property 
tax^  which  forms  so  large  a  source  of  revenue,  are  collected  1^ 
the  local  authorities.  The  State  iiaviog  determined  what  income 
it  needs,  apportions  this  sum  among  the  counties,  (v  in  New 
England,  sometimes  directly  among  the  towns,  in  proportion  to 
their  paying  capacity,  that  is,  to  the  value  of  the  property 
situate  witbm  them.'  So  similarly  the  counties  apportion  not 
only  what  tliey  have  to  pay  to  the  State,  but  also  tiie  sum  they 
hare  to  raise  for  county  purpose^  among  the  aitiea  and  town- 
ships within  their  area,  in  proportion  to  the  value  of  their  taxable 
property.  Thus,  when  the  townehip  or  dty  authorities  assees 
and  collect  taxes  from  the  individual  citJEen,  they  coUeot.  at  one 
and  the  same  time  three  distinct  sets  of  taxee,  the  State  tax,  the 
county  tax,  and  the  city  or  township  tax.  Retaining  the  latter 
for  local  purposes,'  they  hand  on  the  two  former  to  the  county 
authorities,  who  in  turn  retain  the  county  tax,  handing  on  to  the 
State  what  it  requires.  Thus  trouble  and  expense  are  saved  in 
the  process  of  collecting,  and  the  citizen  sees  in  one  tax-papw  all 
he  luts  to  pay. 

T.  Some  States,  taught  by  their  ead  experience  of  reckless 
legislatures,  limit  by  their  ConstitutionB  the  amount  of  taxation 

'  Ai  ttatrttiubi  hf  tlw  mMBBH  asd  Ixiard  of  oqiullatfoiL 
■  Bonotlmc^  hovaTar,  ths  town  Or  toinuUp  In  f  ta  oorponts  eaputtf  p«T*  t^ 
Btato  tti  Oan  of  Uw  SUtt  tu,  inrtaid  of  <»UmsUi«  It  ipacifletllT  tram  tBdiYMal 
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which  may  be  raised  for  State  purposes  in  any  one  year.  Thus 
Texas  in  1876  forbade  the  State  property  tax  to  exceed  one  half 
per  cent  on  t^e  raluation  (excluflive  of  the  sum  needed  to  pay 
interest  on  the  State  debt),  and  has  since  reduced  the  percentage 
to  '3S.'  A  similar  provision  exists  in  Missouri,  and  in  four 
other  Southern  or  Western  Statea.  We  shall  see  presently  that 
ibis  method  of  restiiction  has  been  more  extensively  ^plied  to 
eitiee  and  other  subordinate  communities.  Sometimes  we  find 
directions  that  no  greater  revenue  shall  be  raised  than  the 
current  needs  of  the  Stat«  require,  a  rule  which  Congress  would 
hare  done  well  to  obeerre,  seeing  that  a  soiplna  revenue  invites 
extravagant  and  reckless  expenditure  and  gives  opportunity  for 
l^islative  jobbery.* 

It  may  be  thought  that  tne  self-interest  of  the  people  is  suffi- 
cient to  secure  economy  and  limit  taxation.  But^  apart  from 
the  danger  of  a  corrupt  legislature,  it  is  often  remarked  that  as 
in  many  Statea  a  large  proportion  of  the  voters  do  not  pay  State 
taxes,*  tixD  power  of  imposing  burdens  lies  largely  in  the  hands 
of  persons  who  have  no  direct  interest^  and  suppose  themselvea 
to  have  no  interest  at  all,  in  keeping  down  taxes  which  they  do 
not  pay.  So  far,  however,  oa  State  finance  is  concerned,  this  has 
been  no  serious  source  of  mischief,  and  mcve  must  be  attributed 
to  the  absence  of  efficient  control  over  expenditure,  and  to  the 
fact  that  (as  in  Congress)  the  committee  which  reports  on  appro- 
priations of  the  revenue  is  distinct  from  that  which  deals  with 
the  raising  of  revenue  by  taxation. 

Another  illustration  of  the  tendency  to  restrict  the  improvi- 
dence of  representatives  is  furnished  by  the  prohibitions  in  many 
Constitutions  to  pass  bills  appropriating  moneys  to  any  private 
individual  or  corporation,  or  to  authorize  the  payment  of  claims 
against  the  State  arising  under  any  contract  not  strictly  and 
legally  binding,  or  to  release  the  claims  which  the  State  may 
have  against  railroads  or  oUier  corporations.  One  feels,  in  read- 
ing these  multiform  provisions,  as  if  the  legislature  was  a  rabbit 

'  Id  aplta  of  tbU  TaxM  lud  In  March  ISSS  k  inrplu  ol  |2,OOQ,000  In  bar 
Stats  trauory,  ta  IMt  tb<  OoTenioT  mi  obliged  to  ■ummon  tb*  Itgiilattm  In 
aitn  Huion  to  diipow  of  tbii  larpliu  nd  prarant  tba  gcowtb  of  anotlier. 

'  Sir  T.  Uore  in  hli  Utopia  mautloui  witb  approval  ■  law  of  Uia  HacuUu 
torblddiDg  the  king  to  hars  arar  more  than  jClOOO  la  tba  public  tnumr, 

*  Hr.  Ford  tji  (CUumt'  Mantiat)  that  it  ia  «iitim>t«l  tlut  anl;  aiBbt  par 
saat  of  tha  wbola  population  of  tba  CiJtad  State*  pay  Stata  taici.  Of  conna,  a 
mneh  largar  porccDtaga  ^  tlM  totan  pay,  tbaf  bainc  Daail7  oM-Crattb  of  11m 
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seeking  to  iaaae  from  its  buirov  to  mvKge  the  crops  whereTer  it 
eonld,  uid  the  people  of  the  State  were  obliged  to  doee  ererj 
ezit^  becaoee  they  could  uot  o^erwiie  reetrun  its  inretento 
propensity  to  mischiet 

TL  Nothing  in  the  financial  STHtem  of  the  States  better 
deserves  attention  than  tlie  history  of  tlie  State  debta,  their 
portentous  growth,  and  the  efforts  made^  when  the  people  bad 
taken  fright^  to  reduce  tlieir  amount,  and  to  set  limits  to  them  in 
the  futnrcb 

Kxty  yean  ago^  when  those  rich  and  ample  Western  lands 
which  now  form  the  States  of  Ohio^  Indiana,  Illinois,  Michigan, 
and  Missouri  wers  being  opened  np  and  setUed,  and  again  forty 
years  ago,  when  railway  construction  was  in  the  first  freshness  ot 
its  marvellous  extension,  and  was  filling  up  the  lands  along  the 
Mississippi  at  an  increasingly  rapid  rate,  svery  one  was  full  of 
tope;  and  States,  counties,  and  cities,  not  lees  than  individual 
men,  threw  themselves  eagerly  into  the  work  of  developing  the 
resources  which  lay  around  them.  The  States,  as  well  as  these 
Sunor  communities,  set  to  work  to  make  roads  and  canals  and 
railways;  they  promoted  or  took  stock  in  trading  companies, 
ihey  started  or  subiddised  bonlcs,  they  embarked  in,  or  pledged 
their  credit  for,  a  hundred  enterpiiseB  which  they  were  ill-fitted 
to  conduct  or  supervise.  Some  undertakings  failed  lamentably, 
while  in  others  the  profits  were  grasped  by  private  speculators, 
and  the  burden  left  with  the  public  body.  State  indebtedness 
which  in  1826  (when  there  were  twenty-four  States)  stood  at 
an  aggicgato  over  the  whole  Union  of  $12,790,728  (i2,500,000), 
had  in  1842  reached  $203,777,916  ^  (£40,000,000),  in  1870 
*362,866,898  (£70,000,000). 

A  part  of  the  increase  between  the  latter  years  was  due  to 
loons  conti-acted  for  the  raising  and  equipping  of  troops  by  many 
Northern  States  to  swve  in  the  Civil  War,  the  intention  being 
to  obtain  ultimate  reimbursement  from  the  national  treasury. 
There  was  also  a  good  deal  in  the  way  of  executed  works  to 
show  {<x  the  money  borrowed  and  expended,  and  the  States  (in 
1870  thirty-seven  in  number)  had  grown  vastJy  in  taxable  pro- 
perty. Nevertheless  the  huge  and  increasing  total  startled  the 
people,  and,  as  everybody  know^  some  States  repudiated  their 

>  In  1838  It  wu  eatlmitad  th*t  ot  tha  loUl  dobt  of  tha  BtalM,  Hn*  «ska* 
bted  at  tl 70,800,000  (Uf  £35,000,000),  160,200,000  hiu]  btsa  iMUnd  teSM^ 
$12,800,000  tor  ndlrotih.  aod  (62,600,000  (or  banking. 
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debts.  The  diminution  in  the  total  indebtednesa  of  1880,  which 
stood  at  $250,723,081  (£50,114,000),  and  is  lie  indebtedneBs  of 
thirty-eight  States,  is  pwrtly  due  to  this  repudiation.  Even  after 
the  growth  of  State  debte  had  been  checked  (in  the  mj  to  be 
presently  mentioned),  minor  communitiee,  towns,  counties  i  but 
above  all,  cities  trod  in  the  same  path,  the  old  temptations 
recurring  and  the  rishs  seeming  smaller  because  a  municipality 
had  a  more  direct  and  close  interest  than  a  State  in  seeing  that 
Ha  money  or  credit  was  well  applied.  Municipal  indebtedness 
has  advanced,  especially  in  the  larger  cities,  at  a  dangerouidy 
swift  rate.  Of  the  State  and  county  debt  much  the  largest  part 
had  been  incurred  for,  or  in  connection  with,  so-called  "internal 
improvements  " ;  but  of  the  city  debt,  though  a  part  was  due  to  the 
bounties  given  to  volunteen  in  the  Civil  War,  much  must  be  set 
down  to  extremely  lax  and  wasteful  administration,  and  much  more 
to  mere  stealing  practised  by  methods  to  he  hereafter  explained, 
but  facilitated  by  the  habit  of  subsidizing  or  taking  shares  in, 
corporate  enterprises  which  had  excited  the  hopes  of  the  dtiieiu. 
TIL  The  disease  spread  till  it  terrified  the  patient^  and  a 
remedy  was  found  in  the  insertion  in  the  Constitutions  of  the 
States  of  provisions  limiting  the  borrowing  powers  of  State 
legislatures.  Fortunately  the  evil  hod  been  perceived  in  time  to 
enable  the  newest  States  (Minnesota,  Wisconsin,  Oregon,  Kansas, 
Nevada,  Nebraska,  West  Virginia,  Colorado)  to  profit  by  the 
experience  of  their  predecessors.  For  the  last  thirty  years, 
whenever  a  State  has  enacted  a  Constitution,  it  has  inserted 
sections  restricting  the  borrowing  powers  of  States  and  local 
bodies,  and  often  tJao  {Hvviding  for  the  discharge  of  existing 
liabilities.  Not  only  is  the  passing  of  bills  for  raising  a  SfAte 
loan  surrounded  with  special  saieguardH,  such  as  the  requirement 
of  a  two-thirds  majority  in  each  house  of  the  legislature ;  not 
only  is  there  a  prohibition  ever  to  borrow  money  for,  or  even  to 
undertake,  internal  improvements  (a  fertile  source  of  jobbery  and 
iraste,  as  the  eq)erience  of  Congress  shows);  not  only  is  there 
almost  invariably  a  provision  that  wfaenevw  a  debt  is  contracted 
the  same  Act  shall  create  a  sinking  fund  for  paying  it  off  within 
a  few  yean,  but  in  moet  Constitutions  the  totsJ  amount  of  the 
debt  is  limited,  and  limited  tb  a  sum  beautifully  small  in  pro- 
portion to  the  population  and  resources  of  the  StAte.'     llius 
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WiaoooBut  fizea  its  maxunom  at  $200,000  (£40,000) ;  AGnnaaota 
and  Iowa  at  (260,000,  Ohio  at  t760,0OO  ;  Nobraaka  at  $100,000; 
prudent  Oregon  at  $fi0,000 ;  and  tjie  great  and  wealihj  State  of 
PennajlTania,  with  a  population  now  exceeding  6,000,000  (Con- 
itdtution  of  1873,  Art-ix:  f  4),  at  Sl,000,000.> 

In.  thirtj-one  States,  inoluding  all  Uioee  with  recent  Gon- 
atJtiitions,  the  legialatore  ia  forbidden  to  "  give  or  lend  the  credit 
of  the  State  in  aid  of  unj  person,  anociation,  of  corporatnoo, 
whether  municipal  or  other,  or  to  pledge  the  cradit  of  tlie  Stat« 
in  aaj  manner  whatBoever  ior  the  payment  of  the  liabilitdea 
inreaeDt  or  proepeoliTe  of  any  indiyidu&l  aeaociaticHi,  municipal, 
or  other  ccsporatioc,''  *  aa  also  to  tabs  stock  in  a  corporation,  (v 
otherwise  embark  in  any  gainful  enterprise.  Many  ConatitutionB 
also  forbid  the  assumption  by  the  State  of  the  debts  of  any 
individnal  or  municipal  corporation. 

The  care  of  the  people  for  their  financial  freedom  and  safety 
extends  even  to  local  bodies.  Many  of  the  recent  OonstitntioDS 
limit,  or  direct  tha  legislature  to  limit,  the  borrowing  powers  of 
conntiea,  dtie^  tO'  towns,  sometimes  even  of  incorporated  school 
districts,  to  a  sum  not  exceeding  a  c^iain  percentage  <hi  the 
assessed  valae  of  the  taxable  property  within  the  area  in  question. 
This  percentage  is  usually  five  per  cent  {e.g,  Illinoia,  ConatiL  of 
1870,  Art.  ix.  %  13),  sometimes  {t.g.  PennSylTania,  ConstiL  of 
1873,  Art  ix.  §  8)  seren  per  cent;  Kew  York  (Amend,  of  1884), 
ten  per  cent  Somedmee  also  the  amount  of  tiie  tax  leviable  by 
a  local  authority  in  any  year  is  restricted  to  a  definite  sum — for 
instance,  to  one-  half  per  cent  on  the  Tsloation.*  And  in  all  the 
States  but  seron,  cities,  counties,  or  other  local  incoiporated 
authorities  ore  forbidden  to  pledge  their  credit  for,  or  undertake 
the  liabilities  of  or  take  stock  io,  or  otherwise  give  aid  t^  any 
undertaking  or  company.  Sometimes  this  prohibition  is  abaoluta ; 
eometinies  it  is  made  subject  to  certain  conditions,  and  may  bp 

'  Haw  YoA  [OoaMbatiaa  of  1848,  Art,  tU.  B  10-12)  *1m>  umw  ■  mlUloo  <d 
dotlnn  II  tin  miibDlim,  bnt  pmntti  liwi  to  ba  paHod  tmidaf  loua  tv  "nai 
•iBgl*  work  OF  ol)fect,"  proTidid  that  i  tu  !•  it  tin  now  tiim  laaetid  mHlrltmt 
to  piy  off  Udi  dabt  ik  dgbtaan  jaan  ;  ud  that  laj  nub  liw  hii  bMM  UnaOj 
mbnittad  to  tlw  people  and  approred  bj  Omm  at  aa  alsotltnu 

■  OoiuUtatloD  of  HlMoml  of  187E  (Art.  ir.  g  46),  i  OonrtltnUon  wIum  pTo- 
tUoiu  en  Bninolal  mattan  and  iMtrieHona  on  the  lagtalaton  in  ooploni  ind 
InatracUra.  BlisQar  worda  oeaqr  in  Dearly  all  Wactiru  and  Bonthon,  m  will  n 
in  nine  of  the  man  ncant  Enatorn  CooatltatlonB. 

■  BMt  tor  ilibanta  ptoTtdoai  nndw  thia  hwd,  tki  ConatltatioD  of  IDimiiiI 

nrmfc 
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avoided  b;  their  observance.  For  instance,  there  an  Sta.tes  in 
which  the  people  of  a  city  can,  hj  special  votOj  carried  hy  a  two- 
thirds  majoritj,  or  a  three-fifths  majority,  or  (in  Colorado)  bj  a 
bare  majority  of  the  tax-payers,  authorize  the  contracting  erf  a 
debt  which  the  municipality  wuld  not  incur  by  its  ordinary 
organs  of  government  Sometimes  thei:e  is  a  direction  that  any 
mnnidpality  creating  a  debt  must  %t  the  same  time  provide  lev 
its  extinction  by  a  ainldng  fnnd.  Sometimes  &e  reotriotions 
imposed  apply  only  to  a  particular  class  of  nnderiakings— a^. 
banfa  or  railroads.  The  differences  between  State  and  State  are 
endless ;  but  everywhere  tJie  tendency  is  to  moke  the  protection 
against  local  indebtedness  and  municipal  eztzavagance  more  and 
more  strict ;  ncv  will  any  tma  who  knows  these  local  anUiorities, 
and  the  temptations,  both  good  and  bad,  to  which  they  are 
exposed,  complain  of  the  strictnesa.' 

Gases,  of  course,  occur  in  which  a  restriction  on  the  taxing 
power  or  borrowing  power  of  a  municipality  is  found  incon- 
venient, because  a  costly  public  improvement  is  rendered  more 
coetly  if  it  has  to  be  done  piecemeal  The  corporation  of  Ktx>k]yn 
was  tliuB  recently  prevented  from  making  all  at  once  a  great 
street  which  would  have  been  a  boon  to  the  city,  and  will  have 
to  spend  mca«  money  in  buying  up  the  land  for  it  bit  by  bit 
But  the  evils  which  have  followed  in  America  from  tlie  immixture 
both  of  States  and  of  cities  in  enterprises  of  a  public  nature,*  and 
the  abuses  incident  to  an  unlimited  power  of  undertaking  improve- 
ments, have  been  so  great  as  to  make  people  willing  to  bear  witb  tiie 
occasional  inconveniences  which  are  inseparable  from  resbiction. 

Says  Judge  Cooley:  "A  catalogue  of  these  evils  would  in- 
clude the  squandering  of  the  public  domain ;  tLe  enrichment  of 
schemers  whose  policy  it  has  been  first  to  obtain  all  they  can  by 
fair  promises,  and  then  avoid,  as  far  and  as  long  as  possible,  the 
fulfilment  of  the  promises ;  the  corruption  of  legislation ;  tlie  loss 
of  State  credit;  great  public  debts  recklessly  contracted  for; 
moneys  often  recklessly  expended ;  public  discontent^  because 
the  enterprises  fostered  from  the  public  treasury,  and  on  the  pre- 
tence of  public  benefit,  are  not  believed  to  be  managed  in  the  public 
interest ;  and  finally,  great  financial  panic,  collapse,  and  disostci'.''' 

>  In  ■  Nota  to  Chkptar  LL  jnil,  plusd  mt  tfaa  end  at  thli  nlnm^  I  h>n 
gtran  aoma  ipsclniini  of  tha  mmitltatiiniU  prartoloni  vhlch  iMtilet  tha  bonowlBg 
ponn  of  local  anthoriUu. 

■  Goolsj,  OnuML  Limit  p.  2SS.  Tht  notM  to  pp.  S6S  ud  379  coDtaln  a 
"  V  (k*tcli  of  til*  iUtotj  of  then  ftnaucUi  srlla 
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The  pro-naoas  aboTO  doacribed  baTe  bad  tlie  effect  of  ateadilj 
redacing  Uie  amount  of  State  and  county  debts,  although  tbe 
wealth  of  the  coontry  makea  rapid  atridee.  A  oarefol  writer 
utunatee  this  rednotion  between  1870  and  1860  at  36  per  cent 
in  the  case  of  State  debta,  and  in  that  of  ooonty,  town,  and 
gcbool  district  debts  at  8  per  cent'  In^dties,  however,  there 
hae  been,  within  the  eame  decade,  notlonlj  no  reduction,  but  tn 
iuanaaa  of  over  100  per  cent,  poBaibly  as  much  u  130  per  cent. 
The  total  debt  of  cities  with  a  population  exceeding  7D00  waa, 
in  1880  {in  round  numberB),  $710,000,000  {£148,000,000); 
that  of  emaller  mnnicipalitisB,  {56,000,000. 

This  striking  difference  between  the  cities  and  the  8taieB  may 
be  explained  in  several  waya  One  is  that  dtiee  cannot  re- 
pudiate, while  sovereign  Statai  can  and  do.*  Another  may  be 
found  in  the  later  inta^uctaon  into  State  Constitataona  of  re- 
strictions on  the  borrowing  powers  of  monidpalities.  Bat  the 
chief  cause  is  to  be  found  in  the  conditionB  of  the  government  of 
great  cities,  where  the  wealth  of  the  community  is  largest,  and 
is  also  most  at  the  dispoeal  of  a  mnllitude  of  ignorant  voten. 
Several  of  tbe  greatest  cities  lie  in  States  which  did  not  till 
recently,  or  have  not  even  now,  imposed  adequate  Irestrictions  <» 
the  IxuTOwing  power  of  city  councils.  Kow  dty  couocili  are 
not  only  incapable  adnunistratorB,  but  are  prone  to  such  public 
improvementa  as  present  opportunities  for  Boeculation,  for  jobbeiy, 
and  even  for  wholesale  embezslement. 

'  Hr.  Ttobert  P.  Poitvr,  In  tba  Ameriotn  OgOapadbt  ^  PolitiMt  Scimtt, 
Hilda  "  Debti "  ;  u  utlala  fa  wMoh  much  TiloaUa  inlbniution  on  thli  lugi 
mbject  will  ba  found. 

■  In  UHDa  paiti  of  Kav  Bnglud  tha  dtj,  town,  or  other  mnn!c[p*l  daM  I* 
atic  tha  panonll  dabt  of  amj  lulublUn^  and  1>  tharaGn*  an  «zoaUant  aacmrity. 
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Tax  difficulty  I  bava  alicadf  remarked  of  ozplaining  to  European! 
the  nature  of  an  American  State,  viiLthat  there  is  in  Europe 
nothing  similar  to  it,  recurs  vrhtn  we  come  to  inquire  how  the 
organs  of  government  which  have  been  deecribed  play  into_  one 
another  in  practice.  To  say  that  a  State  is  somethiog  lower 
than  the  nation  but  greater  than  a  municipality,  is  to  say  what 
is  obvious,  but  not  instructive ;  for  the  peculiarity  of  the  State 
la  that  it  combines  some  of  the  features  which  are  to  Europeans 
characteristic  of  a  nation  and  a  nation  only,  with  others  that 
belong  to  a  muaicipality. 

The  State  seems  great  or  small  according  to  the  point  of  view 
from  which  one  regards  it.  It  is  vast  if  one  regards  the  sphere 
of  its  action  and  the  completeness  of  its  control  in  that  sphere, 
which  includes  the  maintenance  of  law  an,d  order,  nearly  the 
whole  field  of  civil  and  criminal  jurisprudence,  the  supervision  of 
all  local  governments,  au  unlimited  power  of  taxation.  But  if 
we  ask.  Who  are  the  persons  that  manage  this  great  machine  of 
government ;  how  much  interest  do  the  citizens  take  in  it ;  how 
much  reverence  do  the^  feel  for  it  t  the  ample  proportions  we  had 
admired  begin  to  dwindle,  for  the  persons  turn  out  to  be  insig- 
nificant^ and  the  uiterest  of  the  people  to  have  steadily  declined. 
The  powers  of  State  authorities  are  powers  like  those  of  a  Euro- 
pean parliament;  but  they  are  wielded  by  men  most  of  whom 
are  less  distinguished  and  less  respected  by  their  fellows  than 
are  those  who  fill  the  cdty  councils  of  Manchester  or  Cologne. 
Several  States  exceed  in  area  and  population  some  ancient  Euro- 
pean monarchies.  But  their  annab  may  not  have  been  illumined 
by  a  single  striking  event  or  brilliant  personality. 

A  further  difficulty  in  describing  how  a  State  government 
works  arises  from  the  endless  differences  of  detail  between  tha 
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several  St&teo.  The  wganio  frune  of  gDvemment  is'  aimikr  ia 
«21;  but  ite  funotion&I  activitiea  vary  according  to  the  temper 
and  habit^  Uis  ideas,  education,  and  traditaona  of  the  inhabitanta 
of  the  8tat&  '  A  European  uaturallj  eaja,  "Select  a  uypical 
State,  and  describe  that  to  us."  But  there  is  no  euch  thing  as  a 
typical  State.  Massachusetts  or  Connecticut  is  a  fair  sample  of 
New  England,  Minnesota  or  lova  of  the  North- West ;  Qeoi^ 
or  AJabama  shows  tlie  evils,  aqcompanied  no  doubt  by.  great 
reouporatiVe  power,  that  still  vex  the  South;  New  York  and 
Dlinois  the  contrast  between  the  tendencies  of  an  ignorant  d^ 
mob-anu  the  steady-going  farmers  of  the  rural  countiea.  Bat  to 
take  any,  one  of  tliese  States  aa  a  type,  aaking  the  reader  to 
assume  what  is  said  of  It  to  apply  equally  to  Uiq  other  forty- 
one  commonwealths,  would  land  us  in  inextricable  confosiona. 
I  must  therefore  be  content  to  speak  quite  gener^y,  emphasizing 
those  points  in  which  the  colour  and  tendencies  of  State  govern- 
ments are  much  ^le  same  over  the  whole  Union,  and  begging 
the  European  reader  to  r«nember  that  illnstzationa.  drawn,  as 
they  must  be  drawn,  from  some  particular  State,  will  not 
necessarily  be  true  of  some  oUier  State  goTemmentt  because 
its  life  may  go  on  under  different  conditions. 

The  State  governments,  as  has  been  observed  already,  bear 
a  family  likeness  to  the  National  or  Federal  government,,  a  like- 
ness due  not  only  to  the  fact  that  the  latter  was  largely  modelled 
aft^  the  systems  of  the  old  thirteen  States,  but  ^so  to  the 
influence  which  the  Federal  Constitution  has  exerted  ever  sinoQ 
1789  on  those  who  have  been  drafting  or  amending  State  Consti- 
tutions. Thus  the  Federal  Constitution  has  been  both  child  and 
parent  Where  the  State  Constitutions  differ  from  the  Federal, 
they  invariably  difl'er  in  being  more  democratic.  It  stall  expresses 
the  doctrines  of  1787.  They  ..express  the  views  of  later  days, 
when  democmtio  ideas  have  been  more  rampant^  and  men  less 
cautious  than  the  sages  of  the  FhiladelpMa  Convention  have  given 
l^al  form  to  popular  beliefs.  This  <Ufi'Qrence,  which  appears  not 
only  in  the  mode  of  appointing  judges,  but  in  the  shorter  terms 
which  the  States  allow  to  their  officials  and  senators,  comes  out 
most  clearly  in  the  relations  established  between  the  legislative 
and  die  executive  powers.  The  national  axecutiTe,  as  we  have 
seen,  is  disjoined  &om  the  national  legislatore  in  a  way  stzange 
to  Europeans.  Still,  the  national  executive  is  all  of  a  piece. 
The  PiBsident  is  supreme;  his  ministers  are  his  subordinates. 
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diOBen  hf  him  from-omoug  his  political  associates.  They  act 
under  his  orders ;  ho  is  veBponsihlo  for  their  conduct.  But  in 
tiie  Stfttea  there  is  nothing  even  distantly  resembling  a  cabinet. 
The  chief  executive  ofiiciala  are  directly  elected  by  the  people. 
They  hold  by  a  title  independent  of  the  State  governor.  They 
aie  not,  except  so  far  as  some  special  statute  may  provide,  subject 
to  his  directions,  and  he  is  not  responsible  for  their  conduct^ 
since  he  cannot  control  it  As  the  governor  need  not  belong  to 
the  party  for  the  time  beiilg  dominant  in  the  legislature,  so  the 
other  State  officials  need  not  be  of  the  same  party  as  the  governor. 
They  may  even  have  been  elected  at  a  different  time,  or  for  a 
longer  period. 

A  European,  vrho  studies  the  mechanism  of  State  government 
— very  few  Europeans  so  far  having  studied  it — is  at  first  puzzled 
by  a  system  which  contradicts  hia  preconceived  notions.  "How," 
he  asks,  "can  such  machinery  work  T  One  can  understand  the 
scheme  under  which  a  legislature  rules  through  officers  whom  it 
has,  whether  legally  or  practically,  chosen  and  keeps  in  power. 
One  can  even  understand  a  scheme  in  which  the  executive,  while 
independent  of  the  legislature,  consists  of  persona  acting  in 
unison,  under  a  head  directly  responsible  to  the  people.'  Bat 
will  not  a  scheme,  in  which  the  executive  officers  are  all  indepen- 
dent <^  one  another,  yet  not  subject  to  the  legislature,  want  every 
condition  needed  for  harmonious  and  efficient  action  t  They  obey 
nobody.  They  are  responsible  to  nobody,  except  a  people  which 
only  exists  in  concrete  activity  for  one  election  day  every  two  or 
three  years,  when  it  is  dropping  papers  into  the  ballot-box:  Such 
a  system  seems  the  negation  of  a  system,  and  more  akin  to  chaos." 

In  his  attempts  to  penetrate  this  mystery,  our  European 
receives  little  h^p  from  his  usually  helpful  American  friends, 
simply  because  they  do  not  understand  hia  difficulty.  Light 
dawns  on  him  when  he  perceives  Uiat  the  executive  business  of  a 
State  is  such  as  not  to  need  any  policy,  in  the  European  sense, 
and  therefore  no  harmony  of  view  or  purpose  among  those  who 
manage  it.  Everything  in  the  nature  of  State  policy  belongs  to 
the  legislature,  and  to  the  legislature  alone. 

Compare  the  Federal  President  with  the  State  Governor.  The 
former  has  foreign  policy  to  deal  with,  the  Utter  has  non&  The 
former  has  a  vast  patronage,  the  latter  has  scarcely  any.  The 
former  has  the  command  of  the  army  and  navy,  the  latter  ha* 
only  the  militia,  insignificant  in  oidinary  times.     The  former  has 
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a  post-olEce,  but  there  U  no  State  poHtal-Bervic&  little  renuum  to 
the  Governor  except  his  Teto,  which  ia  not  m>  much  an  executdve 
as  a  legislative  function ;  the  duty  of  m^taining  order,  which 
becomes  important  bnl;  when  insurrection  or  riot  breaks  out; 
and  the  almost  mechanical  duty  of  representing  ^e  State  for 
various  matters  of  routine,  such  as  demanding  from  other  States 
the  extradition  of  offenders,  issuing  writs  for  the  election  of 
congressmen  or  of  the  State  legislature,  receiving  the  reports  of 
the  various  State  officials.  These  officials,  oven  the  highest  of 
them  who  correspond  to  the  cabinet  ministers  in  the  National 
government,  are  either,  mere  clerks,  performing  work,  such  as 
that  of  receiving  and  paying  out  State  moneys,  strictly  defined 
by  statute,  and  usually  checked  by  other  officials,  or  else  are  in 
the  nature  of  commissioners  of  inquiry,  who  may  inspect  and 
report,  but  can  take  no  independent  action  of  importance.  Policy 
does  not  lie  within  their  province ;  even  in  executive  details  their 
discretion  is  confined  within  narrow  limits.  They  have,  no 
doubt,  from  the  governor  downwards,  opportunitiea  for  jobbing 
and  malversation ;  but  even  the  loss  scrupulous  are  restxain^ 
from  using  these  opportunities  by  the  fear  of  some  Investigatiiig 
committee  of  the  legislature,  with  possible  impeachment  or 
criminal  prosecution  as  a  consequence  of  its  report.  Holding 
for  terms  which  seldom  exceed  two  or  three  years,  thoy  feel  the 
insecurity  of  theii-  position ;  but  the  desire  to  earn  re-election  by 
the  able  and  conscientious  discharge  of  their  functions,  is  » lass 
effective  motive  than  it  would  be  if  the  practice  of  rejecting 
competent  men  were  mora  frequent  Unfortunately  here,  aa  in 
Congress,  the  tradition  of  many  States  is,  that  when  a  man  ha* 
enjoyed  an  office,  however  well  he  may  have  served  the  public^ 
some  one  else  ought  to  have  the  next  turn. 

The  reason,  therefore,  why  the  system  I  have  sketched  rubs 
along  in  the  several  States  is,  that  the  executive  has  little  to  do^ 
and  comparatively  small  sums  to  handle.  The  further  reascm 
why  it  has  so  little  to  do  is  two-fold.  Local  government  is  so 
fully  developed  that  many  functions,  which  in  Europe  wonld 
devcJve  on  a  central  authority,  are  in  all  American  States  left  to 
the  county,  or  the  city,  or  the  townshi}:^  or  the  school  districts 
These  minor  divisions  narrow  the  province  of  the  State,  just  as 
the  State  narrows  the  province  of  the  central  government.  And 
the  other  reason  is,  that,  legislation  has  in  the  several  States 
tmsbod  itself  to  the  farthest  limits,  and  so  oncronehcd  on  subjects 
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which  European  legiBlaturM  would  leave  to  the  executivei  that 
executive  diBcretion  is  extinc^  and  the  officers  are  the  mere  hands 
of  the  legialatiTe  brain,  which  directs  them  by  statutes  drawn 
with  extreme  minutenesa,  carefullf  apocifies  the  purpoeea  to  which 
each  money  grant  is  to  be  applied,  and  luperrisea  them  by 
inquisitorial  committees. 

It  is  a  natural  consequence  of  these  arrangements  that  State 
office  carriee  little  either  of  dignity  or  of  power.  A  place  is 
■  valued  chiefly  for  its  Balary,  or  for  such  opportunities  of  obliging 
friends  or  securing  commiEsions  on  contracts  as  it  may  present^ 
though  in  the  greatest  States  the  post  of  attorney-general  or 
comptroller  is  often  sought  by  able  men.  A  Stat«  Goremor, 
however,  is  not  yet  a  nonentity.  In  more  than  one  State  a  sort 
of  perfume  from  the  old  days  lingers  round  the  office,  as  in 
Massachusetts,  where  the  traditions  of  last  century  were  re- 
newed by  tlie  eminent  man  who  occupied  the  chair  of  the  common- 
wealth during  the  War  of  Secession  and  did  much  to  stimulate 
and  direct  the  patriotasm  of  its  citizens.  Though  no  one  would 
nowadays,  like  Mr.  Jay  in  1796,  exchange  the  chief  justiceship 
of  the  United  States  for  the  governorship  of  his  State,  a  Cabinet 
minister  will  sometimes,  u  lb.  Folger  did  a  few  years  ago, 
seek  to  quit  his  post  in  order  to  obtain  the  goTemorship  of  a 
great  Stat«  like  N'ew  Yort  In  all  States,  the  Governor,  as  the 
highest  ofBciBl  and  the  depositary  of  State  auth<nity,  may  at  any 
moment  become  the  pivot  on  whose  action  public  order  tmns. 
In  the  Pennsylvania  riots  of  1877  it  was  the  accidental  absence 
of  the  Qovemor  on  a  tour  in  the  West  which  enabled  the  forces 
of  sedition  to  gather  steength.  During  the  more  recent  dis- 
turbances which  large  strikes,  especially  among  railway  employ^ 
have  caused  in  the  West^  the  prompt  action  of  a  Oovemor  has 
preserved  <x  restored  b«nquillity  in  more  than  one  State ;  while 
the  indedsioa  of  the  Goremor  of  an  adjoining  one  has  em- 
boldened strikers  to  stop  baffit^  or  to  molest  workmen  who  had 
been  hired  to  replace  them.  So  in  a  commercial  crisis,  like  that 
which  swept  over  the  Union  in  1837,  when  the  citissns  are  panic- 
stricken  and  the  legislature  hesitates,  much  may  depend  on  the 
initiative  of  the  Qovemor,  to  whom  the  eyes  of  the  people 
nataially  turn.  His  right  of  snggesting  legislative  remedies, 
nsually  neglected,  then  becomes  dgnifioan^  and  may  abridge  or 
increase  the  difficulties  of  the  community. 

It  is  not,  however,  is  an  executive  magistrate  that  a  State 
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QoT«mor  usually  makes  or  mare  a  repuUtdon,  but  in  hia  quaii- 
le^slatiTe  capacity  of  agreeing  to  or  vstoiug  bilk  passed  by  the 
legislature.  The  morit  of  a  QoTeroor  is  usually  tested  by  the 
nnnlber  and  the  boldness  of  his  Tetoes  ;  and  a  European  enjoys,  as 
I  did  in  t^e  Stat«  of  TSaw  York  in  1870,  the  odd  spectacle  of  a 
QoTemor  appealing  to  the  people. for  r»4lectioQ  on  the  ground 
tha,t  he  had  defeated  in  many  and  important  instance^  the  vill  ol 
their  representatiTes  solemnly  expressed  in  the  votes  of  both 
Houses.  That  such  appeals  should  be  made,  and  often  made 
successfully,  is  due  not  only  to  the  distrust  irhich  the  people 
entertain  of  their  legislatures,  but  also,  to  their  honour  be  it  said, 
to  the  Tespect  of  the  people  for  courage.  They  like  above  all 
things  a  strong  man ;  just  as  English  constituencies  prefer  a  candi- 
date vho  refuses  to  swallow  pledges  or  be  dictated  to  by  cliques. 
This  view  of  the  Governor  as  a  check  on  the  legislature 
explains  why  the  Americans  think  it  rather  a  gain  than  an  injbry 
to  the  Stat«  that  he  should  belong  to  the  party  which  is  for  the 
time  being  in  a  minority  in  the  legislature.  How  the  pbenomenoa 
occurs  may  be  seen  by  noting  the  different  methods  of  choice 
employed.  The  Governor  is  d[iosen  by  a  mass  vote  of  all  dtisens 
over  Uie  State.  The  representatives  are  chosen  by  the  same 
voters  but  in  districtSL  Thus  one  p&rty  may  have  a  majority  on 
a  gross  poll  of  the  whole  State,  but  may  find  itself  in  a  minority 
in  the  larger  number  of  electoral  disteiots.  This  happens  in 
New  York  State,  on  an  average,  in  two  years  out  of  every  three. 
The  mass  vote  shows  a  Democratic  majority,  because  the 
Democrats  are  overwhelmingly  strong  in  New  York  City,  and 
some  other  great  centres  of  population.  But  in  the  rural  districts 
and  most  of  the  smaller  towns  the  Eepublicas  party  commands  a 
majority  sufficient  to  enable  them  to  carry  most  districts,  Hence, 
while  the  Governor  is  usually  a  Democrat,  the  legislature  is  usually 
Bepublican.  LittJs  trouble  need  be  feared  from  the  opposition 
of  the  two  powers,  because  such  issues  ss  divide  l^e  parties  have 
scarce  any  bearing  on  State  politics.  Some  good  may  be  hoped, 
because  a  Governor  of  the  other  party  is  mora  likely  to  check  or 
show  up  the  misdeeds  of  a  hostile  Senate  or  Assembly  than  one 
who^  belonf^g  to  the  group  of  men  which  guides  the  l^islature, 
has  a  motive  for  working  with  them,  and  may  ozpect  to  share 
any  gains  they  can  amass.> 
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Thus  vB  are  lod  back  to  die  legUlature,  Thicb  is  bo  macli  the 
strongest  force  in  the  several  States  that  we  may  slmoaC*  call  it 
ihe  Government  and  ignore  all  other  Mithorities.  Let  na  see 
how  it  gets  on  without  that  goidanoe  which  an  ezecntive  ministi? 
supplies  to  the  Chambers  of  every  free  European  oountzy. 

As  the  frame  of  a  State  government  generally  resembles  the 
Ifational  government,  so  a  State  legislatnTS  resembles  Congress, 
fiu^  in  most  States,  it  eza^eratee  the  characteristic  defects  of 
Congress.  It  has  fewer  able  and  high-minded  men  among  its 
membeiB.  It  has  lees  of  recognised  leadershi|k  It  is  surrounded 
by  temptations  'relatively  greater.  It  is  guarded  by  a  lees 
watchful  and  less  interested  public  opinion.  But  before  we 
inquire  what  sort  of  men  fill  the  legislative  halls,  let  us  ask  what 
kinds  of  business  draw  them  there. 

The  matt«r  of  State  legislation  may  be  classified  under  three 
heads: 

L  Ordinary  private  law,  Le.  contracts,  torts,  inheritance, 
&unily  relations,  ofTences,  civil  and  criminal  procednr& 

n,  AdministratiYe  law,  including  the  regulation  of  municipal 
and  rural  local  government,  public  works,  education,  the  liquor 
traffic,  vaccination,  adulteration,  charitable  and  penal  establish- 
ment^ the  inspection  of  minee  or  manufactories,  together  with 
the  general  law  of  corporations,  of  railroads,  and  of  labour, 
together  also  with  tiucation,  both  Stato  and  local,  and  the  manage- 
ment of  Uie  public  debtk 

nL  Measures  of  a  local  and  special  nature,  such  as  are 
called  in  England  "private  bills,"  is.  bills  for  chartering  and 
incorpoiating  gas,  water,  canal,  tr&mway,  or  laOway  companies, 
or  for  conferring  franchises  in  the  nature  of  monopolies  or 
privileges  upon  such  bodies,  or  for  altering  their  constitutions, 
for  incorporating  cities  and  minor  communities  and  regulating 
their  afiairs 

Comparing  these  three  classes  of  business,  between  the  first 
and  second  of  which  it  is  no  doubt  hard  to  draw  a  sharp  line,  we 
shall  find  that  bills  of  the  second  class  are  more  numerous  than 
those  of  the  firsl^  bills  of  the  third  more  nomerons  than  those  of 
Tedued  to  oimSim  tli*  nomlutlinu  intda  to  eaitiin  offlcM  bj  Uut  Qanmor,  with 
th*  (ffeot  of  Moorisg  tbs  nfnUon  In  offica  Uiog  bajpond  their  legtl  term  of  umrnl 
irilldttti  thaM  old  oBlcUli  holding  on  and  drawSug  thsir  Mluiu  bouuu  do  niw 
HMO  had  bMn  dnlf  ippolntad  to  fill  thsir  plaoH.  Tha  Sonata  vh  thongbt  to 
1u»*  lialiaTod   111 ;  bnt   tha  Ooncnoi  vaa  not  tmttad  and   aiartad  no  moral 
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tlie  other  two  put  together.  Ordinuy  priTata  lav,  the  lav  which 
guides  or  Eecures  na  in  the  weryAttj  relatioiu  of  life,  and  upcMi 
which  nuM^tentha  of  the  auita  between  nun  and  man  are  founded, 
ia  not  greatly  changed  from  year  to  year  in  .the  American  States. 
Some  Western,  and  a  few  Eastern  States  have  mode  bold  experi- 
ments in  the  field  of  divorce,  others  have  added  new  crimes  to 
the  statute-book  and  amended  their  legal  procedure.  But  com- 
mercial law,  as  well  as  the  law  of  property  and  civil  rights  in 
general,  remains  tolerably  stable.  People  are  Eatisfled  with  things 
as  they  are,  and  the  inflaence  of  the  legal  profession  is  exert«d 
against  tinkering  In  matters  of  the  second  ctkss,  which  I  have 
called  administrative,  becaose  they  generally  involve  the  actdon 
of  the  State  or  of  some  of  the  communities  which  oxist  within  it, 
then  is  more  legislative  activity.  Every  eeaaion  Eeea  experiments 
tried  in  this  field,  generally  with  the  result  of  enlarging  the 
province  of  government,  both  by  interfering  with  the  individual 
citiien  and  by  attempting  to  do  things  for  h'fn  which  apparently 
he  either  does  not  do  ih-  do^  not  do  well  for  himsell*  But  the 
genera]  or  "  public  '  legislation,  as  Englishmen  wonld  call  i^  is 
dwarfed  by  the  "  private  biU  "  l^alation  which  forms  the  third 
of  our  ctaaaes.  The  bills  that  are  merely  local  or  special  out- 
number general  tails  everywhere,  azid  outnumber  them  enor- 
moosly  in  those  Stateji  which,  like  Tit^nia  and  MisoisBippi, 
do  not  require  corporations  to  be  formed  under  general  laws. 
Such  special  bills  are  condemned  by  thou^tful  Americans,  not 
only  as  confusing  the  general  law,  but  because  they  furnish, 
unless  closely  vat«hed,  opportunities  for  perpetrating  jobs,  and 
fOT  inflicting  injustice  on  individuals  or  localities  in  the  interest 
of  soma  knot  c^  Bpeciilatora.  They  are  one  of  the  scandals  of 
the  country.  But  there  is  a  further  objection  to  their  abund- 
ance in  the  State  legislatures.  They  are  a  perennial  fountain 
of  corruption.  Promoted  for  pecuniary  ends  by  some  inccr^ 
porated  company  or  group  of  men  proposing  to  form  a  company, 
iJteir  passage  is  secured  by  intHgue,  and  by  the  free  expenditure 
<^  money  which  finds  its  way  in  large  sums  to  the  few  influential 

■  Bv  tlia  dupt<T  on  "Lduei  Fain^'  Vol  11.  {i  :;g». 

Many  of  tbev  maunru  hara  baan  prepimd  bj  uaooUtioiu  ontild*  tha  laglaU- 
tnn,  who  cpbodf  thdr  vliliai  in  a  bill,  giTt  It  to  ■  mambai  or  msnbvn,  ud  gat 
It  pMHd,  parhap*  witb  acucely  an;  dabata.  Tboi  not  odI;  the  labour  otganlia- 
tlmu,  nch  as  tha  Knlghta  of  labonr,  and  tha  GranEsn  (fanDan'  dubcX  bat  tba 

Women'*  Cbrislian  TEmpeiuica  Union,  tba  mtdicol  p 

di-ryocn,  cct  llicir  laTouits  Er'^cmea  snaeUd. 
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men  who  eontrol  »  State  Senate  or  Anemblf,  uid  ia  enialler 
nunc  to  those  among  the  rank  and  file  of  members  yrko  we 
aooeasiUe  to  these  solid  argumentci,  tad  eandeu  of  any  otJien. 
It  is  Uie  poaolnlity  of  malong  profit  in  this  way  out  of  a  neait 
in  the  legislature  which  draws  to  it  not  a  few  men  in  those 
States  wMch,  like  New  York,  Peansylvama,  or  Slinoie,  offer  a 
promising  field  for  large  pecuniary  enterprises.  Where  liie 
carcase  is  there  wiU  the  Toltures  be  gathered  together.  The 
money  power,  which  is  most  formidable  in  the  sh^M  of  large 
ooiporationB,  chiefly  attacks  the  legislatures  of  these  great  States. 
It  is,  however,  fell  in  nearly  all  States.  And  eren  where,  as  is 
the  case  in  most  States,  only  a  small  minority  of  membe^  are 
open  to  bribes,  the  opportonity  which  these  nmnerona  local  and 
special  bills  offer  to  a  man  of  making  himself  important^  <A 
obliging  his  friends,  of  securing  something  for  his  locality  and 
thereby  confirming  his  local  influence,  is  sufficient  to  make  a 
seat  in  the  legislature  desired  chiefly  in  respect  of  soch  biUs, 
and  to  obscure,  in  the  eyes  of  most  memben,  the  higher  func- 
tions of  general  iBgisktion  which  these  assemUiee  possess.  One 
may  apply  to  these  commonwealtihs,  though  in  a  new  sense,  the 
famous  dictum,  eomipHsnma  rqniMiea  plunmat  Uga. 

One  form  of  this  special  legislation  is  peculiarly  attractive 
and  pernicious.  It  is  the  power  of  dealing  by  Btatat«  with  the 
mnnidpal  constitution  and  actual  management  of  cities.  Cities 
grow  so  fast  that  all  undertakings  connected  with  them  are 
particularly  temptiag  to  specuhitors.  City  revenues  are  so  lai^ 
as  to  offer  rich  plunder  to  those  who  can  seize  the  control  of 
them.  The  vote  which  a  city  casts  is  so  heavy  as  to  throw  great 
power  into  the  hands  of  those  who  control  i^  and  enable  them 
to  drive  a  good  bargain  with  the  wirepullers  of  a  legislative 
chamber.  Hence  the  control  exercised  by  the  State  legislature 
over  city  government  is  a  most  important  branch  of  legislatiTe 
business,  a  means  of  power  to  scheming  politicians,  of  enrich- 
ment to  greedy  ones,  and  if  not  of  praise  to  evil-doers,  yet  cer- 
tainly of  terror  to  them  that  do  welL' 

'  AltlionglL  tbis  ttmcsrlBg  with  dt7  gorsninuat  li  moA  bwmfiu  whsn  tb« 
clMa  m  Ui^  it  ii  abmiduit  stbq  wliaTB  tia  eitJH  m  mudL  For  InaUsoe,  Id 
WiicaTula,  ■  Weatorn  Stita  with  do  Ivgs  eitict,  than  wen  pmid  Id  tha  lanloD 
of  1885  aboDt  BOO  acta  graDtlDg  or-dsaJlug  *lQi  dt^  chaitan,  fllliDg  134S  page* 
of  print  All  tha  othar  acta  of  tha  jiat  filled  only  about  <S00  pagaa,  I  owa  thia 
bet,  aa  wall  aa  that  atatwl  Id  nats  1,  p.  Bt2,  to  as  Intenatlng  dtaomma  b;  Dr. 
Albart  Shaw  of  MtnnupoUa.  daliTand  in  1888  bafon  Comall  UniTenltr. 
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We  are  now  in  a  positioo,  having  eaen  vhat  the  main  businau 
of  a  State  legislature  ia,  to  inquire  what  is  likely  to  be  l^e  qoalitj 
of  the  persons  who  oompoee  it  The  conditions  that  determine 
Uieir  quality  uuj  be  sold  to  be  the  following : — 

L'  The  BTstem  of  selectiou  by  party  conventions.  As  this  will 
be  described  in  later  chapters,  I  wlU  here  say  no  more  than  that 
it  prevents  the  entrance  of  good  men  and  favours  that  of  bad 
ones. 

n.  The  habit  of  choosing  none  but  a  resident  in  any  electoral 
distariot  to  represent  that  distiict^  a  habit  which  narrows  the  field 
of  choice,  and  not  only  excludes  competent  men  from  other  parte 
of  the  Stete,  bat  deters  able  men  generally  from  enterii^  Steto 
politics,  since  he  who  loses  his  seat  for  his  own  district 
cannot  find  his  way  bade  to  the  legislature  as  member  for  any 

in.  The  fact  t^t  the  capital  of  a  Stete — ie.  tiie  meeting- 
place  of  the  legislature  and  residence  of  the  chief  ofBdals,  is 
osoally  a  small  town,  at  a  distance  from  the  most  populous 
city  or  cities  of  the  Steie,  and  therefore  a  place  neitiier  attrac- 
tive socially  nor  convenient  for  business  men  or  lawyers,  and 
which,  it  may  be  remained  in  passing,  is  more  shielded  from  a 
vigilant  public  opinion  than  is  a  great  city,  with  ite  keen  and 
curious  press.  Pennsylvanians  who  might  be  willing  to  serve  in 
a  legislature  meeting  at  Philadelphia  are  less  inclined  to  attend 
one  at  Harrisburg.  An  eminent  citisen  of  Connecticut  obeerved 
to  me  that^  whereas  everybody  in  that  little  Stete  could  reach 
Hartford  in  a  few  hours  from  ite  farthest  oomor,  a  member 
attending  the  l^islatore  of  niinois  ot  Wisconsin  might  often 
have'  to  quit  his  borne  and  live  during  the  session  at  Springfield 
or  Hadison,  because  these  capitals  are  remote  from  the  outer 
parte  of  those  large  commonwealths.  He  thought  this  an  impor- 
tant factor  in  the  comparative  excellence  of  the  Connecticut 
legislature. 

rV.  The  nature  of  the  business  that  comes  before  a  Stete 
legislature.  As  already  explained,  by  for  the  lai^est  part  of 
this  business  excites  litde  popnlar  interest  and  involves  do  large 
polidoal  issuesL  Unimportant  it  is  not  Nothing  conld  well  be 
more  important  than  to  repress  special  legislation,  and  deUrer 
cides  from  the  fangs  of  the  spoiler.  '  But  ite  importance  is  not 
readily  apprehended  by  ordinary  people,  the  mischiefs  that  have  to 
.be  checked  heing  spread  out  over  a  multitude  of  bills,  most  of  them 
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mdiTidoaHf  inrignifioant)  hoTever  rninous  in  Uieit  cmaulated 
potency.  Hence  a  leading  politician  seUola  troubles  himself  to 
enter  a  State  legislature,  while  the  men  who  combine  high 
character  with  talent  and  eiierg7  are  too  mach  occupied  in  prac- 
tising their  profeaaion  or  puflbing  tiieir  business  to  undertake 
the  dre&ry  task  of  wrangling  OTsr  gas  and  railroad  bills  in  com- 
mittees, or  exerting  themselTBB  to  win  some  advantage  for  tbe 
locality  that  returns  them. 

I  have  not  mentioned  among  these  depressing  conditionB  the 
payment  of  salaries  to  memben,  because  it  does  not  seem  to  make 
any  sabetantial  difierence.  It  it  no  doubt  an  attraction  to  some 
of  the  poorer  men,  to  penurious  farmers,  or  half-starred  lawyers. 
But  in  attracting  them  it  doea  not  seire  to  keep  out  any  better 
men.  Probably  the  sense  of  pujDlio  duty  wcraM  be  keener  if 
legislatiTe  work  was  not  paid  at  all  This  is  matter  for  specnlar- 
tion.  But^  looking  at  the  question  practically,  I  doubt  whether 
the  discontinuance  of  salaries  would  imjnwe  the  quality  of 
Amencan  legislators.  The  drawbacks  to  the  position  which 
repel  the  best  man,  the  advantages  which  attract  inferior  men, 
would  remain  the  same  as  now ;  and  there  is  nothing  absurd  in 
the  view  that  the  places  of  those  who  might  cease  to  come  if  they 
did  not  get  their  five  dollars  a  day  would  be  tftken  by  men  who 
would  manage  to  make  as  large  an  income  in  a  leaa  reapectable  way. 

After  this,  it  need  scarcely  be  said  that  ths  State  legislaturea 
are  not  high-toned  bodisa.  The  beat  seem  to  be  those  of  some 
of  the  New  England  States,  particularly  Massachusetts,  where 
the  venerable  traditions  surrounding  an  ancient  commonwealth 
do  something  to  sustain  the  dignity  of  the  body  and  induce  good 
men  to  enter  it  This  legislature,  called  the  General  Court,  is, 
.  according  to  the  best  authorities,  substantially  pure,  and  does  its 
work  wdl  Its  composition  is  inferior  to  that  of  the  General 
Courts  of  sixty  years  ago,  but  seems  to  have  but  slightly  declined 
of  late.  Connecticut  has  a  good  Senate,  and  a  fair  House  of 
Bepreaentativea  It  is  also  reported  to  be  honest,  though  not 
free  &om  demagogism.  Vennont  is  pure;  New  Hampshire,  a 
State  where  constituencies  are  reproached  with  bribery,  less 
respectable.  Next  come  some  of  the  North -Western  States, 
where  ^e  population,  consisting  almost  entirely  of  farmery  who 
own  as  well  as  work  their  land,  sends  up  members  who  fairly  repre- 
sent its  average  intelligence,  And  are  littie  below  the  level  of  its 
average  virtue.     There  are  no  traditions  in  such  States,' and  thus 
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axe  already  ooTporatdonB  rich  enongh  to  corrupt  momb^  and  be 
themaelvea  black-m&iled.  Hence  one  ia  prepared  to  tind  among 
the  legislators  profeasional  politicians  of  the  worst  class.  But 
the  percentage  of  such  men  is  email  in  States  like  Michigui, 
Iowa,  Minnesota,  Oregon,  probably  not  more  than  from  five  to 
ten  per  cent,  the  other  members  being  often  ignorant  and  narrow, 
but  honest  and  well-intentioned.  In  Ohio  and  Indiana  t^e  pro- 
portion of  black  sheep  may  be  a  little  higher. 

It  is  hard  to  present  a  general  view  of  the  Southern  States, 
both  because  there  are  great  differences  among  them,  and  because 
they  are  still  in'  a  stato  of  transitjon,  generaUy,  it  would  seem,  tzau- 
sition  towards  a  better  stato  of  things.  Boughly  speaking  their 
legislatures  seem  to  stand  below  those  of  the  North-West^  tiioo^ 
in  most  a  few  men  of  exceptional  abili^  and  standing  may  be 
found.  Eentacky  and  Georgia  are  among  the  better  States, 
Louisiana  and  Arkansas,  the  former  infectod  by  New  Orleans, 
the  latter  a  somewhat  raw  community,  among  the  less  pure. 

The  lowest,  place  belongs  to  the  States  which,  possening  the 
la^^est  cities,  ^ve  received  the  lai^jest  influx  of  European  im- 
migrants, and  have  fallen  most  completely  under  the  control-  of 
unscrupulous  party  managers.  New  York,  Philadelphia,  Baltl- 
mOTe,  Chicago,  San  Francisco  have  done  their  best  to  poison  the 
legislatures  of  Uie  States  in  which  they  respectively  he  by  filling 
these  bodies  with  members  of  a  low  type,  as.  well  as  by  being 
themselvee  tiie  centres  of  enormous  accumulations  of  capital. 
They  have  brought  tite  stroDgest  corrupting  force  into  contact 
with  the  weakest  and  most  corruptible  material ;  and  there  has 
followed  in  FennsylTania  and  New  York  such  a  Witches'  Sabbath 
of  jobbing  Inibing,  thieving,  and  prostitatian  of  legislative  power 
to  privato  interest  as  the  world  has  seldom  seen.  Of  course  even  ' 
in  these  States  the  majority  of  the  members  are  not  bad  men, 
for  the  majority  come  from  the  rural  districta  w  smaller  towns, 
where  honesty  and  order  reign  as  they  do  generaUy  in  Ncnihem 
and  Western  America  outside  a  few  large  cities.  Many  of  them  are 
farmers  or  small  lawyers,  who  go  up  meaning  to  do  rights  but  fall 
into  the  hands  of  schemers  who  abuse  their  inexperience  and  practise 
on  their  ignoranoa  One  of  the  ablest  and  most  vivacious  of 
the  younger  generation  id  American  politidans^  says: — "The 
New  York  l^ulature  taken  as  a  whole  is  not  so  bad  a  body  as  we 
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would  be  led  to  beliere,  if  our  judgment  was  b&aed  ptirely  on 
vbtt  ve  read  in  the  metropolitaD  papers ;  for  the  ctutom  of  &» 
latter  ii  to  portray  things  as  either  very  miidi  better  ta  very 
much  worse  thatk  t^ey  are.  Where  a  ntunber  of  men,  many  of 
them  poor„jnma  at  them  unscmpulona,  and  others  ejected  hy 
constitaeDtB  too  ignorant  to  hold  them  to  a  proper  accountability 
for  their  actions,  are  put  into  a  position  of  great  temporary  power, 
where  they  are  called  to  take  action  upon  qaestions  affecting  the 
welfare  of  large  corporations  and  wealthy  private  individuals, 
the  chances  for  cormptdon  are  always  great ;  and  that  there  is 
much  vidousness  and  political  dishonesty,  much  moral  cowardioe^ 
and  a  good  deal  of  actual  brib&taking  at  Albany,  no  one  who 
has  had  practical  ezperience  of  legislation  can  doubt  At  the 
same  time,  I  think  the  good  memhera  outnumber  the  had.  .  .  . 
The  repreeentatiTes  from  the  country  district!  are  usually  good 
men,  well-to-do  farmers,  small  lawyers,  or  prosperous  stcve- 
keepers,  and  are  shrewd,  quiet,  sjid  honest  They  are  often 
narrow-minded,  and  slow  to  receive 'an  idea;  but  they  cling  to 
it  with  the  utmost  tenacity.  For  the  moat  part  they  are  native 
Americans,  and  those  who  are  not  are  men.  who  have  become 
completely  AmericauiEed  in  their  ways  and  habits  d  thought 
.  .  .  The  worst  legislators  come  from  tlie  great  dtiee.  They 
ire  usually  foreigners  of  little  or  no  educaticm,  witJi  exceedingly 
misty  ideas  as  to  morality,  and  pooBessed  of  an  ignorance  bo  profound 
that  it  could  only  be  caJIed  comic  were  it  not  for  the  fact  that  it 
has  at  times  such  serious  effects  on  our  laws.  It  is  their  ignorance 
quite  as  much  as  actual  vicioueneas  which  makes  it  so  difficult  to 
procure  the  passage  of  good  laws,  or  to  prevent  tlie  passage  of  b^ 
ones  I  and  it  is  the  most  irritating  of  the  many  elements  with 
which  we  have  to  contend  in  the  fight  for  good  government" ' 

Tl^e  same  writer  goes  on  to  say  that  after  ntting  in  three  Kew 
York  legislatnrea  he  came  to  think  that  abont  one-third  of  tie 
members  were  open  to  corrupt  influences,  but  that  although  the 
characters  of  tiiose  men  were  known  to  tlieir  colleagues  and  to 
t^e  "lobby,"  it  was  ntrely  possible  to  convict  them.  Many  of 
this  worst  third  hod  not  gone  into  the  legislature  meaning  to 
make  gain  out  of  the  position,  but  had  been  corrupted  by  it 
They  found  liiat  no  distinction  was  to  be  won  there  by  legitimate 

■  An7  on*  with  arperlsnea  of  logliUtin  bodln  vlll  agna  vttb  tha  tI«w  Uut 
Ifiuimusa  uid  itnptdltr  eaiua  mora  trtmbla  than  bad  intantloD^  Mning  tliat  tbaj 
art  th*  matariali  im  vblch  men  at  bad  iutenUmi  plaj. 
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methods,  and  when  temptatioQ  came  in  their  way  they  fell,  har- 
ing  feeble  conBciences  and  no  atateamanlike  knowledge.  Or  thej 
were  anzioua  abore  all  things  to  pass  some  local  measure  on 
which  their  constituents  were  Bet,.&nd  they  found  they  could 
not  win  the  support  of  other  members  except  by  becoming 
accomplices  in  the  jobs  or  "steals"  which  these  members  were 
"putting  through."*  Or  they  gained  their  seat  by  the  help  <rf 
some  influential  man  or  powerful  company,  and  found  themselves 
obliged  to  Toto  according  to  the  commands  of  their  "owner."* 

The  cormpt  member  has  several  methods  of  making  gains. 
One,  the  most  obvious,  is  to  exact  money  or  money's  vorUi  for 
his  vote.  A  second  ii  to  secure  by  it  the  su[^rt  of  a  group  of 
his  colleagues  in  some  other  measure  in  whi^  he  is  personally 
interested,  as  for  instance  a. measure  which  will  add  to  the  value 
of.  land  near  a  particular  city.  This  is  "log-rolling,"  and  is  the 
most  difficult  method  to  deal  with,  because  its  nulder  forms  are 
scarcely  distiugniBhable  from  that  legitimate  give  and  take  which 
must  go  on  in  all  legislative 'bodies.  A  third  is  black-mailing 
A  member  brings  in  a  bill  either  specially  directed  against  some 
particuUr  great  corporation,  probably  a  railway,  or  propos- 
ing BO  to  alter  the  general  law  as  in  fact  to  injure  such 
a    Dorporation,     or    a    group    of    corporations.      He    intimates 

'  "  Than  u«  tva  «]«mm  of  ciim  is  wUoh  compt  mamlMn  gat  monaf — one  U 
whan  k  «e«Itli7  oarpantlon  paU  thnmgh  wm*  mauors  whloh  will  ba  of  gnat 
baasflt  to  Itaslf,  ilUion^  perhapa  an  Injisrj  to  tha  pabHo  at  Uif[B ;  th*  othar 
whan  ■  Diambar  Introdncaa  *  bill  boatUa  to  aoma  monajed  Intvnit  Titb  th«  «' 
peotation  of  balng  paid  to  lat  tbe  mattci  drop.  The  l&ttai',  tecbnictU;  called  a 
'atrike,'  ia  mooh  tba  moat  common,  for  in  aplta  of  ths  mitcrj  agalast  tham  In 
lagltlatlTa  matten,  ocnpoiatiaiij  an  more  oftan  sliiDed  igaJnit-tbui  dnnlng.  It 
ia  difflcalt  In  olthar  oaae  to  conTict  the  oflanding  mambar,  though  we  hara  vfj 
good  liwi  agaiuit  bclberr. " — Hx.  Theodora  BooMvelt,  uf  ni^ira. 

'  "  There  came  befoia  a  eommlttae  (of  tba  New  york  Hsuie)  of  vhloh  I  liap. 
ptnad  to  ba  ■  member,  a  parleetlj  proper  bill  in  the  intereat  of  *  oertaio  aorpoiB- 
tion  ;  tlia  m^orit;"  of  the  oomiDlttae,  di  in  nntnber,  ware  thoroo^j  bad  mao, 
who  oppoeed  irith  the  hope  of  bting  paid  to  caaaa  thair  oppoaition.  When  I 
cosaentod  to  take  charge  of  tlie  bill,  I  itlpolattd  that  not  a  pennr  ahonld  ba  paid 
to  eDtnra  Ita  paaaage.  It  tharaCora  bacam*  naceoary  to  aea  wlutt  praaaQra  «oidd 
be  brought  to  bear  on  the  Moddtnat  memben  ;  and  •ecordinglj'  we  bad  to  find 
ont  who  ware  the  anthon  ud  fponaon  of  thair  political  balng.  lliraa  prored  to 
be  nndar  the  control  ot  loal  atataaman  ot  tbs  aime  party  ae  thamialTaa,  and  of 
•qoall;  bad  moral  character  ;  ona  waa  mlad  b;  a  poUticIui  of  unuToory  npnts- 
tion  from  a  different  <itj ;  the  fifth,  a  Democrat,  waa  oirjied  bj  a  Bepiihliimn  [  It 
Federal  official,  and  the  riith  hj  the  pruident  of  a  tpne-car  [alnat  tnunwa;] 
GompaoT.  A  conple  of  letlaa  from  theaa  two  magnatai  forced  the  Jaat-mentionad 
mambara  to  change  froat.on  the  hill  with  aorpriiring  alacrltj." — Mr.  Hiaodora 
Rooaarell,  iif  aitpro. 
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prinixij  that  he  ia  wflling  to  "see"  the  directors,  or  tke 
Uw-ftgento  of  the  oorporataon,  and  ia  in  many  cases  bought 
off  hj  thdtn,  keeping  bis  bill  on  the  paper  till  tho  lut  moment 
■o  as  to  prevent  some  other  member  from  repeating  the  txick. 
Even  in  the  Ni^tli-Westem  States  there  is  oanallj  a  group  of 
nich  "  Bcallawag "  members,  irho,  finding  the  $300  they  receive 
insufficient)  increase  their  legislative  income  hj  levying  this  fc»m 
of  taxation  upon  tJie  companies  of  the  State.  Nor  ia  the  device 
quite  tmbDOwn  in  New  ^gland,  where  a  ten  hours  labour  bill, 
for  instance,  has  frequently  been  brot^;ht  in  to  frighten  Uie  large 
corporations  and  other  capitalists  into  inducing  its  author  to  drop 
it,  the  inducomenta  being  soch  as  capitalists  tan  best  apply. 
Every  considerable  railway  keeps  an  agent  or  agents  continually 
on  the  spot  while  a  State  legislature  is  in  session,  watching  the 
bills  brought  in  and  the  committees  that  deal  with  them.  Such 
ao  agent  sometimee  relies  on  the  friends  of  the  railway  to  defe&t 
these  bills,  sjid  uses  the  usual  expedients  for  creating  friends. 
But  it  a  often  cheaper  and  easier  to  square  the  assailant'  Of 
course  the  committees  are  the  focus  of  intrigue,  and  the  chaii^ 
manahip  of  a  committee  the  position  which  affords  the  greatest 
facililaee  iot  an  unscrupulous  man.  Bound  the  committees 
there  busses  that  swarm  of  professional  i^nta  which  Americans 
call  "the  lobby,"  soliciting  iho  members,  threatening  tiiem  with 
bouble  in  their  constituencies,  plying  them  with  all  sorts  of  in- 
ducements, treating  them  to  ditmere,  drinks,  and  cigars.* 

In  these  demoralized  States  the  State  Senate  is  apt  to  be  a 
worse  body  than  the  House,  whereas  in  the  better  States  the 
Senate  is  usually  the  supeiior  body.*    The  reason  is  two-fold. 

>  Tba  piatimti  of  •.  WmUth  nllro^  an  upright  u  wsU  u  abla  num,  told 
m«  tliat  he  m*  obligad  to  fcasp  eanatuit  gurd  it  tha  cipiUl  of  tha  BUta  in  vhieh 
tha  llna  lay,  while  tha  Icgiilaton  was  aittiDg,  ud  to  use  avery  maaos  to  defeat 
blUi  aiiDsd  at  tha  nUway,  bacaiua  otherwlia  the  ibanholdan  -would  have  baaa 
rntnad.  Ha  dapbxad  tba  neoaaalty.  It  was  a  State  ol  eomparatiTaly  good  lone, 
bnt  than  *■■  aooh  a  pnjndice  igiliut  nilnidt  imoDg  tha  tannlDg  popnletloo, 
that  miachlBToni  bllla  had  a  ohanca  of  ncceei.  and  tbenfora  deipante  rasadiaa 
wennaadad. 

*  "  One  aenatCT,  who  wm  genanlly  known  at  'tba  winked  Qfbba,'  ipeot  two 
yean  at  Albany,  In  which  he  punned  bla  >  bojinea '  lo  ahemaleaaly  that  Ui  con- 
BtitDasta  reftiaed  to  aend  him  there  again  ;  bat  he  coolly  came  out  a  Jvar  later 
and  begged  tat  a  ntorn  to  the  Auembly  on  tba  gronnd  that  he  wu  fininclaUy  <ni- 
baRUa»d,  and  wlahad  to  go  ts  the  Aisembly  in  order  to  ntriere  hla  toitnneB  on 
the  aalaiy  of  as  Aeaembly-man,  which  la  SISOO  (£300)  I  "— Hr.  J.  &  Blahop  o( 
Kew  Toik,  in  a  paper  entitled  JToncy  in  Oity  £licl\ims,  p.  S. 

'  Soma  of  my  American  InGuTsanta  wonld  not  admit  thia  ;  and  loma  tied  the 
^eroemtaga  of  oOTUot  men,  avan  at  Albany,  mncb  lower  than  Ur.   fiooeeralt 
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Ab  ike  Senate  is  emKller  —  in  New  York  it  consUta  of  33 
membera  ftguiut  12S  in  the  AEsembljr  —  the  vote  of  each 
member  is  of  mtxe  consequence,  and  fetches,  when  renal,  a 
higher  price.  Other  tiangs  being  equal,  a  Btronger  temptation 
is  more  likely  to-j>vercome  virtue,  and  other  UiingB  pncticallj 
are  equal,  because  it  is  just  as  bard  to  fix  responsibility  on  » 
senator  as  on  an  Assembly  man,  and  '  the  post  is  no  more 
dignified.  And  the  second  reason  is  that  the  most  adroit  and 
practised  intrigaers  work  thwr  way  up  into  the  Senate,  where 
their  power  (which  includes  the  confimutioQ  of  appointnienta)  is 
greater  and  their  vote  more  valuable.  There  is  a  survival  of  the 
fittest^  but  as  fitness  inclades  the  absence  of  scruples,  ^im  comes 
in  practice  to  mean  tlie  natural  seleotioQ  of  the  worst.^ 

I  escftpe  from  this ,  Stygian  pool  to  make  eome  obeervati<MU 
which  seem  applicable  to  8tAt«  legialaturefl  generally,  and  not 
merely  to  tbe  most  degraded. 

The  spirit  of  loc^ism,  surprisingly  strong  everywhere  in 
America,  completely  roles  them.  A  member  is  not  a  member 
for  his  State,  chosen  by  a  district  bnt  bound  to  thmk  first  of  the 
general  w«lfare  of  the  oommonwealtb.  He  is  a  meoiber  for 
ftuTnsviUe,  or  Pompey,  or  the  Seventh  district^  and  so  forth,  ai 
tibe  case  may  be.  His  first  and  main  duty  is  to  get  ^e  most  he 
c»n  for  his  constituency  out  of  the  State  treasnry,  or  by  means 
of  State  Imialation.  No  appeal  to  the  geneml  interest  would 
have  weight  with  him  against  the  interests  of  that  spot.  What 
is  more,  he  is  deemed  by  his  colleagues  of  the  same  party  to  be 
the  sole  exponent  of  tlie  wishes  of  the  spot,  and-  solely  entitled 
to  handle  its  a&irs.  If  he  apfnoves  a  bdl  which  ajffeota  the 
place  and  nothing  but  the  place,  that  is  eonelosive.  Nobody 
else  has  any  business  to  interfere.     Tliis  role  is  the  more  readily 

does.  Wiitan  of  tbs  pndmiitlt  Khool  mik*  It  era  U^v.  I  gin  kan  mud 
■Inwhn*  vtut  iMm  to  ma  to  ba  on  ttaa  vhola  tlie  bait  nppottsd  Tiawi,  Uungfa, 
u  Harodotni  u]i  of  tba  rlaa  at  Cttoi,  "  kaorlitg  how  to  tall  tlma  otliaT  patbl 
of  ator;  alao, " 

>  It  will  ba  nmamband  tbit  tha  piatnra  I  ud  dimwlng  la  trn*  of  Tout  oi  Ira 
Stftta  lagtilatnm  oalj.  Blmilv  Iknlt*  azlit  In  many  othan,  but  luTa  not 
bloociniad  tortll  Into  tha  Buna  lniariaiioa,  and  {robabl;  naTar  mK7.  Ur.  Hao- 
dora  Booiaralt  njt,  "  I  Iut*  Iiad  opportnnfty  of  knowing  aoinathliig  abost  tha 
worUngi  of  bnt  a  faw  of  oni  othai  Stata  Icgidatnna  ;  from  what  I  bara  haard  and 
aaan  I  ahonld  a47  that  wa  (Nav  ToA)  atand  ibont  on  a  par  with  thosa  of  Bannajl- 
TanJa,  HarjlaDd,  and  nilnoli,  aboTe  that  of  Loidiluui  and  balow  thoaa  of  Ya> 
moot,  HaiHchnaatbs  Rhoda  laUnd,  and  Uinneaota,  aa  wall  aa  balow  tha 
national  leglilatnn  at  Waahtngton, "  Tbtn  ia  gnat  diranltr  betweon  tha  legia- 
latmM  (Ten  of  tha  aan*  Stata  (or  Tanittnyl  in  diffarant  rttn. 
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ucepted,  becauM  its  application  all  round  aeiree  the  private 
interest  of  every  member  &like,  wliile  memberB  of  more  enlarged 
riewB,  wbo  ought  to  champion  the  intereeta  of  the  State  and 
oound  general  principles  of  legislation,  are  rare.  When  Buch  is 
the  accepted  docbine  aa  veil  aa  invariable  practice,  log-rolling 
becomes  natural  and  almost  legitimate.  Each  member  being  the 
judge  of  the  measure  which  touches  his  own  constituency,  every 
other  member  suj^rts  that  member  in  passing  the  measure, 
expecting  in  return  the  like  support  in  a  like  cause.  Be  who  in 
the  public  interest  opposes  the  bad  bill  of  another,  is  certain  to 
find  that  other  opposing  and  probably  with  success,  his  own  bill 
however  good. 

There  is  in  State  legislators,  particularly  in  the  West,  a  rest-' 
lessnesa  which,  coupled  with  their  limited  range  of  knowledge 
and  ondua  appreciation  of  material  inberestfl,  makes  them  rather 
dangerous.  Meeting  for  only  a  few  weeks  in  the  year,  or  per- 
haps in  two  years,  they  are  alarmingly  active  during  those 
weeks,  and  run  measures  through  whose  results  are  not  appre- 
hended till  months  afterwards.  It  is  for  this  reason,  no  less  than 
from  the  fear  of  jobbery,  that  the  meeting  of  the  legislature  is 
looked  forward  to  with  anxiety  by  the  "  good  citdzens  '  in  these 
conunnnitiei,  and  its  departure  hailed  as  a  delivorance.  I  once 
asked  the  governor  of  a  far  Weatem  commonwealth  how  he  got 
op  with  his  le^slature,  "  I  won't  say  they  are  bad  men,"  he 
answered,  "  but  the  pleasautest  sight  of  the  year  to  me  is  when 
at  the  end  of  the  aeaaion  I  see  their  coat  taib  go  round  the  street 

Both  this  reetleesness  and  the  general  charai;t«r  of  State 
legislation  are  illustrated  by  the  enormous  numbers  of  bills  intro- 
duced in  each  session,  comparatively  few  of  which  pass,  because 
the  time  is  too  short,  or  opposing  influences  can  be  brought  to 
bear  on  the  committees. 

There  were  introduced  (in  the  sessions  of  1686  or  1886)- 

In  Alabama  1  469  bills    (442  passed) 

„  Kentucky         2390     „    (1400       „     ) 


,  New  Jersey       712  „  (276 

,  Dlinoia  1107  „  (131 

,  Pennsylvania  1Q6S  „  (231 

,  New  York        2093  „  (681 


In  ten  Stat«s  the  total  number  of  bills  introduced  wna  12,449 
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of  which  3793  passed  The  vast  ma,jorit7  of  these  bills  wars 
local  or  special'  In  Soutb  Carolina,  during  four  joaxt,  ont  of 
about  900  Acts  passed,  only  266  related  to  matters  of  general 
public  concern.  Acts  of  incorporation,  grante  of  inheritance, 
changes  of  names  and  releases  from  indebtedness  had  consumed 
a  large  proportion  of  &e  time  of  the  legislature  at  a  great  pablie 
expense,  and  to  the  serious  detriment  of  tiie  Stata*  Yet  Soa^ 
Ctuxtlina  in  not  a  State  in  which  there  is  much  capital  or  many 
large  undertakings.  The  place  which  the  petty  matters  mentjoned 
take  in  it  would,  in  more  prosperous  communities  be  taken  by 
bills  relating  to  railroad  and  other  companies,  said  to  dtieo. 
The  expense  to  which  the  States  are  put  by  tlieir  legislatuieey 
-  with  resuItA  rather  injurious  than  beneficial,  is  very  great,  "--hi 
South  Carolina,  where  the  session  is  short,  the  cost  is  reported 
by  the  secretary  of  state  at  only  $S  3,000.-  But  in  Pennsylvaiua, 
with  168  days  of  seasion,  it  is  S6S6,500  (£137^,300).  In  Con- 
neotiout  the  last  session  (rf  ninety  days  cost  $98,00.0,  while  the 
general  expenses  of  the  legislature  of  California  are  (130,000  for 
a  sessioti  <^  sixty  days.  The  cost  of  printiii^  of  tzavelliiig,  and 
other  incidentel  expenses  must  be  added  in  order  to  form  an 
accurate  estimate  of  the  burden  imposed  on  the  tax-payers  of  the 
States  to  carry  on  this  badly-maiutged  busfoess  of  law-making, 
which  varies  from  a  daOy  average  cost  of  about  tlOOO  per  diem 
for  every  legislative  session  to  over  $4000  per  diem,  makiqg  an 
Aggregate  in  the  total  number  of  States,  and  in  Congress,  which 
it  is  imposoible  to  ascertain  with  exactness,  but  which  cannot^  I 
think,  be  less  than  $10,000,000  (£2,000,000),  not  as  on  excep- 
tional outlay,  but  OB  the  price,  paid  iar  current  le^slation.''' 
Notlfing  is  more  remarkaUe  about  tJiese  State  legislators  than 

'  Eran  uqodr  tlia  Acti  wUch  ippeu  in  tha  rtatnte-booki  of  tlia  Btatc^  midar 
the  hnding  ot  geninJ  Uwi  thare  in  mtnj  of  >  local  or  apecial  duinctar.  I  And, 
oa  nfarrlng  to  Uia  Uva  of  LooIiUiu  poind  in  188S,  that  of  BS  KKsUed  gnwnl 
Act!  puMd,  80  vera  roUlf  loul  or  ipacUL  In  Nabruki,  la  1887,  Onn  mn 
puisd  114  genanl  Acta,  2S  of  vbicb,  whila  eUued  imong  ganeni  Uwi,  van 
ntlij  Io«]  or  panouJ,  and  17  »irs  dcscrHwd  u  apecU.  la  Ulnnaaotk,  In 
1S87,  ot  2et  cUnad  u  gmtrtl  Acta,  3S  xwrn  from  their  tiUu  to  b*  hieti 
or  apaoUL  But  it  la  Dot  alwayi  euy  to  diacorar  ths  inbctancg'  from  tha  titla,  ao 
tba  nainbai  of  ipBclil  Acta  olu»d  ai  gaaaral  nuf  be  itill  lai^ar. 

At  nmirksd  in  an  aarliei  chapter,  the  totkl  munber  of  UUi  of  all  Undi  iatro- 
dooad  In  IBSG  Into  Uia  Biitiah  Parliamant,  vhleh  la  tba  aole  lagldattra  luthorltj- 
tta  ■  population  ot  thirty-eight  milliom,  vai  481,  of  vMch  S82  pumd. 

*  I  take  theaa  Sgnna  from  tba  Initructln  and  entertilnln|[  pnaldaulial 
■ddnai  •[  ill.  WilUam  Allan  Bntlai  to  the  Amerloau  Bar  AaaocUtlaB  at  Hi 
annul  niaaUv  in  1S8S.  '  Hr.  W.  A.  Bntler'a  iddnaa  iK  tupn. 
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their  timiditj.  No  one  Beems  to  think  of  haling  im  opinion  ol 
his  ovn.  In  mattere  which  toncb  the  interests  of  his  oonstituente, 
a  member  is,  of  course,  their  humble  serrant  Id  burning  party 
quesinons — they  are  few,  and  mostly  personal — ^he  goes  with  his 
party.  In  questions  of  general  public  pelicy  he  looks  to  see  how 
tlie  cat  jnmps;  and  is  ready  to  vote  for  anything  which  tlie 
people,  or  any  activa  section  of  the  people,  cry  out  for,  though  of 
course  be  may  be  secretly  unfriendly,  and  maf  therefore  slily  try 
to  spoil  a  measure.  This  want  of  independence  has  some  good 
results.  It  enables  a  small  minority  of  zealous  men,  backed  by 
a  few  newspapers,  to  carry  schemes  of  reform  which  the  majority 
regard  with  indifference  or  hostility.  Thus  in  bodies  so  depraved 
as  the  legislatures  of  New  York  and  Pennsylvania,  bills  have 
lately  been  passed  greatly  improving  the  charters  of  cities,  and 
even  eatabli^ing  an  improved  system  of  appointments  to  offic& 
A  few  energetic  reformers  went  to  Albany  and  Harrisburg  to 
strengthen  tbe  hands  of  the  little  knot  of  members  who  l»ttle  for 
good  government  there,  and  partly  frightened,  partly  coaxed  a 
majority  of  the  Swiate  and  House  into  adopting  proposals 
opposed  to  the  interests  of  professional  politicians.  Some  ten 
years  ago,  two  or  three  high-minded  and  sagacious  ladies  ob- 
tained by  their  presence  at  Albany  the  intToduction  of  valuable 
reforms  into  the  charitable  institutions  of  New  York  'city.  The 
ignorance  and  heedlessness  of  the  "  professionals,"  who  do'not 
always  see  the  results  of  legislative  changes,  and  do  not  look  for- 
ward beyond  the  next  few  months,  help  to  make  such  triumphs 
possible ;  and  thus,  as  the  Bible  tells  us  that  the  wrath  of  man 
shall  praise  God,  the  faults  of  politicians  are  turned  to  work  for 
righteousness 

In  the  recent  legislation  of  many  States,  especially  Western 
States,  there  is  a  singular  mixture  of  philanthropy  and  humani- 
torianism  with  the  folly  and  jobbery  which. have  been  described 
already,  like  threads  of  gold  and  silver  woven  across  a  warp  of 
dirty  sacking.  Every  year  sees  bills  passed  to  {eatrict  the  sale 
of  liquor,  to  prevent  the  sale  of  indecent  or  otherwise  demoraliz- 
ing literature,  to  protect  women  and  chOdren,  to  sbunp  out 
lotteries  and  gambling  houses,  to  improve  the  care  of  the  blind, 
'the  insane,  and  the  poor,  which  testify  to  a  warm  and  increasing 
interest  in  aU  good  works.  These  measures  are  to  be  explained, 
not  merely  by  that  power  which  an  active  and  compact  minority 
enjoys  of  getting  its  own  way  against  a  crowd  of  men  bent  each 
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on  Ills  own  printe  gkin,  and  therefore  not  working  together  tat 
other  purposes,  but  also  b^  the  real  sympsthy  which  many  of 
the  l^islatorB,  especially  in  the  rural  districts,  feel  for  morality 
and  for  sufTering.  Eren  the  corrupt  politioiaiifl  of  Albany  were 
moTed  bjthe  appeals  of. the  philanthropic  ladies  to  whom  I  hsTe 
referred ;  much  more  then  iroold  it  be  an  error  to  think  of  tJie 
average  legislator  as  a  bad  man,  merely  because  he  will  join  in  a 
job,  or  deal  onfairl]'  with  a  railroad.  The  moral  standsfd  of 
Western  America  is  not  quite  the  same  as  that  of  England,  just 
as  the  standard  of  England  differs  from  that  of  Germany  or 
Fraao&  It  is  both  higher  and  lower.  Some  sins  ezdte  mora 
anger  or  disgust  than  ^ey  do  in  England ;  some  are  more  lighUy 
forgiven,  or  more  quickly  forgotten.  lAxity  in  the  discharge  of 
a  political  trust  belongs  to  the  latter  category.  The  newspapers 
accuse  everybody ;  the  ordinary  citisen  can  seldom  t^  who  is 
innocent  and  who  is  guilty.  He  makes  a  sort  of  compromise  in 
his  own  mind  by  tiiinking  nobody  quite  black,  but  everybody 
gray.  And  he  goes  on  to  think  that  what  everybody  does 
caiuv>t  be  very  sinfuL 
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The  defects  in  State  goveminents,  which  our  exuninatios  of 
their  working  has  discloBed,  are  not  those  we  should  hftve 
expected  lb  might  bave  been  predicted,  and  it  wns  at  one  . 
time  believed,  tJiat  these  antlioritieB,  consumed  by  jeaiuusy  and 
stimuhited  hj  ambition,  would  have  been  engaged  in  conatajit 
effortfl  to  extend  the  sphare  <d  their  action  and  encroach  on 
the  National  government.  This  does  not  happen,  and  seems 
most  unlikely  to  happen.  The  people  of  each.  State  are 
now  not  more  attached  to  the  government  of  their  own 
commonwealth  than  to  the  Federal  government  of  the  nation, 
whose  growth  has  made  even  the  greatest  State  seem  insig- 
nificant beside  it 

A  study  of  the  frame  of  State  government,  in  which  the 
executive  department  is  absolutely  severed  from  the  legislative, 
might  have  suggested  that,  the  former  would  become  too  inde- 
pendent^ Tnisudng  iU  powers  for-  personal  or  party  purposes, 
while  public  business  would  trufi'er  from  the  want  of  concert 
between  the  two  great  auliioritie^  that  which  makes  and  that 
which  carries  out  the  law. 

This  also  has  proved  in  practice  to  be  no  serious  eviL  The 
legislature  might  indeed  conceivably  work  better  if  the  governor, 
or  some  of  his  chief  officials,  could  sit  in  it  and  exercise  an  iuflo- 
ence  on  its  deliberations.  Such  an  adaptation  of  the  English 
cabinet  system  has,  however,  never  been  thought  of  for  American 
States ;  and  the  example  of  the  Provincial  legislatures  of  Canada, 
in  each  of  which  there  is  a  responsible  minisby  sitting  in  the 
legislature,  does  not  seem  to  recommend  it  for  imitation.  Those 
who  founded  the  State  governments  did  not  desire  to  place  any 
executive  leaders  in  a  representative  assembly.  Probably  they 
were  rather  inclined  to  f^ar  that  tiie  governor,  not  b^ing  occounV 
VOL.  I  3  H 
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able  to  the  legislature,  would  retain  too  great  an  independence. 
The  recent  creation  of  various  adndnistralJTe  officen  or  Boardi 
has  gone  eome  vaf  to  meet  the  difficulties  which  tlie  incompft- 
tence  of  the  legi^tures  caosea,  for  these  officers  or  Boards  fro- 
qnenU;  prepare  bills  which  some  member  of  the  legisktore  iiitro> 
duces,  and  which  are  pnt  through  without  opposition,  perhaps 
even  without  notice,  except  from  a  handful  of  lAembera.  On  tlie 
whole,  the  executive  arrangements  of  the  State  work  well, 
though  thej  might,  in  the  opinion  of  some  judicious  publicists, 
be  improved  b^  vestdng  the  appointment  of  the  cliief  officials  in 
the  governor,  iptead  of  leaving  it  to  direct  popular  election. 
This  would  tend  to  give  more  unitj  of  purpose,  and  action  to  tbe 
administration.  The  coUinons  which  occur  in  practice  betveen 
tbe  governor  and  tbe  legislature  relate  chiefly  to  appointments,  that 
is  to  aay ,  to  personal  mattes,  not  involving  ie^es  qf  State  policj. 

The  real  blemishes  in  the  system  of  State  government  are  all 
found  in  the  eomposition  or  conduct  of  tbe  legislatures.  Tbey 
are  tiie  following : — 

Inferiority  in  point  <^  knowledge,  of  sldH,  and  sometimes  01 
conscience,  of  the  bulk  of  Uie  men  who  fill  theie  bodies. 

Improvidence  in  matters  of  finano& 

Heedlessness  in  passing  adminislTative  bill& 

Want  of  proper  methods  for  dealing  with  local  and  special  bills. 

Failure  d  public  opinion  adequately  to  control  legi^tion,  and 
particularly  special  bills. 

The  [Hectical  result  of  Uiese  blemishes  has  been  to  create  a 
large  mass  of  State  and  local  indebtedness  which  ought  never  to 
have  beea  incwred,  to  allow'  focdisb  experiments  in  law-making 
to  be  tried,  and  to  suiotion  a  vast  mass  of  private  entsrprisM,  in 
which  public  rights  and  public  interests  become  the  sport  of 
■pecnlaton,  or  a  source  of  gain  to  moDopbUsts,  with  tbe  incidental 
ooDseqnence  of  dem<nidiEing  tlie  legislators  ibemselres  and  craat> 
ing  an  often  unjust  prejudice  against  all  corporate  undertaldngi 

What  are  the  checks  or  remedies  whioh  have  bean  provided 
to  limit  or  suppress  tbese  evils  t  Any  one  who  has  followed  tlie 
account  given  of  tbe  men  who  compose  the  legislatures  and  the 
methods  they  follow  will  have  felt  that  these  checks  must  lie  con- 
sidenble,  else  the  reaults  would  have  been  worse  than  those  ws 
see.  All  remedies  ore  directed  against  the  l^ialative  oower,  and 
may  be  arranged  under  four  heads. 

First,  there  is  ttie  division  of  the  legiklature  into  two  houtei. 
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A  job  mxy  hare  been  Bmuggled  througb  one  houaa,  but  the  monej 
needed  to  puah  it  through  the  other  ma^  be  w&nting.  Some 
wild  scheme,  professing  to  benefit  the  farmen,  or  the  cattlemen, 
or  the  mOroad  employ^  ii^7i  during  its  passage  through .  the 
Assembly,  rouse  enough  attention  from  sensible  people  to  enable 
them  to  Bt<^  it  in  the  Senate.  The  mere  tendency  of  two 
chambers  to  disagree  with  one  another  is  deemed  a  benefit  by 
those  who  bold,  as  the  Americans  do,  that  every  new  measure  is 
prima  /acu  likely  to  do  more  harm  than  good.  Most  bills  are 
bad — trgo,  idH  as  many  as  yon  can.  Each  bouse,  moreover,  has, 
even  in  such  demoralixed  State  legislatures  as  those  of  Kew  York 
or  Pennsylvania,  a  satisfactioii,  if  not  an  interest,  in  unveiling 
the  tricks  of  the  other. 

Secondly,  there  is  the  veto  of  the  governor.  How  much  tlie 
Americans  value  this  appears  from  the  fact  that,  whereas  in  1789 
there  was  only  one  State,  Massachusetts,  which  vested  this  power 
in  the  chief  magistrate,  all  of  the  now  existing  States  ex- 
cept four  (only  one  of  these  a  new  State)  give  it  to  him.  Some 
Constitutions  contain  the  salutary  provision  that  the  governor 
may  reject  one  or  more  items  of  an  ai^)n>priatiOD  bill  while 
approving  the  bill  as  a  whole;  and  this  baa  been  found  to 
strengthen  hia  bands  immensely  in  checking  the  waste  of  public 
money  on  bad  enterprises.  This  veto  power,  the  great  stand-by 
of  the  people  of  the  States,  illustrates  admirably  the  merits  of 
concentrated  re^Mnsibility.  The  citizens,  in  choosing  the  gover- 
nor to  represent  the '  collective  authority  of  the  whole  State,  lay 
on  him  the  duty  of  examining  every  bill  on  its  merits.  He  can- 
not shelter  hiroself  behind  the  will  of  the  representatives  of  the 
people,  because  he  is  appointed  to  wat«b  and  check  those  repre- 
sentatives a^  a  policeman  watches  a  nupeot.  He  is  bound  to 
reject  the  bill,  not  only  if  it  seems  to  him  to  infringe  the 
Constitution  of  the  State,  but  also  if  &e  thinks  it  in  any  wise 
injurious  to  the  public,  on  pain  of  being  himself  suspected  of 
carelessness,  or  of  complicity  in  some  corrupt  design.  The  legis- 
lature may,  of  course,  pass  the  bill  over  his  veto  hf  a  two-thirds 
vote ;  bat  although  there  may  exist  a  two-thirds  majority  in 
favour  of  the  measure,  Uiey  may  fear, 'after  the  veto  has  turned 
the  lamp  of  pnblic  opinion  upon  it,  to  take  so  strong  a  step. 
There  are,  of  course,  great  differences  between  one  governor  and 
another,  aa  well  as  between  one  State  and  another,  as  regards  the 
honesty  with  which  the  power  is  exercised,  for  it  may  be,  and 
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■Olaotimes  ie,  lued  bj  a  '  Bing '  govsmor  to  defeat  meamru  at 
niorm.  But  it  is  a  real  and  effeotiTe  power  evezywltflre ;  and 
in  mob  a  State  aa  Sow  Yor^  irbere  the  importance  of  t^e  offica 
■ometiniea  aecnrea  tli«  deotioa  of  an  able  and  oourageoua  man,  it 
has  rendered  iiteatiinable  Berrioes.^ 

Thirdly,  there  are  limitatioOa  imposed  on  tiie  oompetence  ol 
■  tne  legislature.  In  the  hut  chapter  batiine  some  oi  tiieee  limitBr 
tions  have  been  mentioned,  l^e  moat  numerous,  'and  at  preaent 
tile  meet  important  of  vbiok  relate  to  apecial  and  local  (or  what 
would  be  odled  in  Engl&nd  "  prirate  ")  billa  I  have  remarked 
that  these  biUa,  while  thsy  destroj  the  harmcm^  and  ■im^^eitj' 
of  tLe  law,  and  waste  the  time  of  the  l^isIatiiK^  are  also  a  fertils 
source  of  jobber;.*  To  expunge  them  or  reotiict  them  to  cases 
where  a  special  statute  was  isallj  needed,  would  be  a  great 
benefit.  To  some  extent  this  has  been  effected  by  the  oonstitu- 
tional  |Ht>Mbi1ions  I  have  described.  Iltinois,  for  instance,  has 
by  such  prohibitions  rodoced  Eer  sessioaal  statutes  to  about  SOO 

'  It  mar  In  in^gacted  Out  tlia  eiiatiinsg  of  tlili  nlttnuta  naudj  tandi  to  snl* 
good  menlbim  relu  thali'  oppoaltlon  to  lad  bill*,  b«o»us  tluf  know  tlut  tha  Tcto 
«111  kill  them.  niU  ■onutlmM  hiDDeni,  bat  li  b  !«  eril  t£u  th*  dbmn  of  Qm 
Tsto  mmld  ht. 

*  "  In  twain  Stitaa  th*  legtil>tii»  1*  forbidden  to  enat*  Hij  otnponttioo 
vbatavA',  knnlcfpdltisa  bidoded,  aicept  by  genanl  Uw,  ud  !■  tUrtaan  otlua 
"^  or  tlioaii  to  wUch  bo 


othar  Uw  li  appllcabla.  to  aoma  Btatea  oorponthnu  ma  V*  oi 
Aot  Gulf  for  monlclpalf  charftAble,  or  fafonnatorj  piiTpoAa&  Bxab  piorlalona  art 
not  Intsnded  to  diaeo^nge  the  formaUon  of  prints  oorporatlona.  On  tha  oon- 
\xtrj,  In  all  thsaa  Btotea  geaenl  lawi  ailit  under  whieli  thaj  can  ba  lormed  with 
gnat  SMcOitj.  Indsed  tha  datscU  in  loma  of  thaaa  atatatoi,  and  thetr  fUlnia  to 
proTlda  aaftgnard)  agalnat  aoma  at  leut  of  tha  Tar?  avlla  which  tha;  war*  Intandad 
to  maat,  might  well  nggeat  to  leglslatoci  tha  qnution  whether  in  aroldlng  tha 
So7lis  of  ipecial  lagiiliUon  the;  hiTS  not  baen  drawn  into  the  ChaiTbdii  of 
fninchliei  indlacrlmlnately  baatowed.  Perhipa  the  tlma  wCl  eome  when  racom- 
mendiUona  inch  a*  thoae  oigad  hj  the  Kaw  Tork  rallroad  cdnunlnlon  will  b* 
acted  on,  and  the  promotara  of  a  new  nllniad  will  ba  obltgad  to  fomlih  aome 
batter  reiaon  for  iti  eilataooe,  and  for  their  eiarciiing  the  aoreidgn  power  of 
eminent  domain,  than  tha  chanoa  of  farcing  a  campuf  alraad;  oitabliahad  to  tray 
(ham  oat — or,  foiling  that,  the  alternative- of  being  aold  out  nndsr  foi«cloaiu^ 
pasding  a  recelranUp. " — Hitchcock,  SlaU  ConMliltUunu,  p.  36. 

"  The  legiilatnra  which  can  giunt  or  withhold  chartered  ptlTllegea  at  plaaion 
wleldi  an  inuneoae  power,  .  And  It  will  olao  nadilf  ba  aaen  what  a  gnat  field  for 
IhTonrltiam  and  Jobber;  exbts,  when  ipedal  Acta  of  incorporation  az«  teqniied 
tor  each  case  In  which  ipedal  CiTODn  and  ipecUl  priTilegei  DU^  be  given  awafby 
a  legiilatora  that  dibj  ba  comptly  Inflnenced,  wlthoiit  Impoolng  uj  radpnical 
obligation  OB  tbe  eorporation.  It  wCl  be  aafe  to  aa;  that  fnllj  twu-tiilrda  of  tba 
lobbjlam,  jobbarr,  and  Icg-iolllDg,  the  fraud  and  taickerr  that  are  aommon  to  oor 
State  legiaUtaiaa,  la  doe  to  thii  power  of  oteaUng  pilT^  cotpetntlma.'' — Ford, 
CUteM/jr«Mia^tLp.68. 
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pages,  and  Iowa  averagee  onljr  200-260  pagea,  vhereu  the 
Wisconain  etatatea  of  1886  reached  2000  page^  there  being  in 
that  State  far  less  effective  reatrictions.*  But  the  powers  of  eril 
do  not  yield  without  a  hattle.  All  sorts  of  evaaiona  are  taried, 
and  some  nicceed.  Suppose,  for  instance^  that  there  is  a  pro- 
hibitioQ  in  the  .Constitution  of  New  York  to  paaa  any  biit  general 
laws  relating  to  the  goremment  of  cities.  An  Act  is  pasaed  which 
is  ezpreeaed  to  itpply  to  citiee  with  a  populatiqn  exceeding  one 
hundred  thousand  but  leas  tlum  two  hundred  thousand,  ^ere 
happens  to  ha  only  one  such  city  in  the  State,  vix.  Buffalo,  hut  aa 
there  might  be  more,  the  law  is  general,  and  escapes  the  prohibition. 

I  owe  to  the  kindness  of  a  legal  friend  a  very  recent  instance 
of  another  way  in  which  ^e  proTisione  against  speeial  l^^ielation 
are  evaded,  viz.  by  passing  Acta  which,  because  they  purport  to 
amend  general  Acts,  are  themselves  deemed  generaL  The  Con- 
Btitntion  of  New  York  prohibita  the  legislature  from  passing  any 
private  or  local  Act  incorporating  vUlagee,  or  providing  for  build- 
ing bridges.  A  general  Act  is  passed  in  1886  for  the  incorpora- 
tion of  villagea,  with  general  p'oTiaionB  as  to,  bridges.  Next 
year  the  following  Act  is  passed,  which  I  give  verbatim.  It 
amends  tlie  Act  of  1S8S,  by  taking  out  of  it  all  the  counties  in 
the  State  except  Weatchester,  and  Uien  excludes  the  application 
of  the  Act  to  two  towns  in  Westchester.  It  ia  thns  doubly  a 
"privata.<»^  local  Act,"  but  the  prohibition  of  ihe  Oonstitution  ia 
got  round. 

CHAP.  6S6. 

AS  ACT  to  unBnd  oliapter  two  handiad  icd  ninctT-one  of  the  lawi  of 
■ifhtMn  hundred  and  aavaatj,  entitled  "An  Act  for  the  Incorporation  of 

Peesed  Jnne  1,  ISBfl ;  three-fifth*  being  preeent    The 

People  of  the  Stata  of  New  York,  lepreeented  in 

Etonate  ud  Aasambly,  do  enact  ai  follova  : — 

Section  1. — Section  two  of  chapter  fonr  handled 

Tllli<>  IneorponHta  and  Eftf  of  the  Uwa  of  eighteen  hundred  and  eighty- 

Ast  oT  uss  H  to  ^**>  ''  hsiabf  amended  so  ae  to  read  aa  follow!  : — 

Section  2.— All  of  the  oonntie*  in  tbii  State  are 
brUcle,  to  applr  hereby  exempted  from  the   proriiionB  of:  thia  Aat 

onli  to  i«rt  0*  eioept  the  oounfrr  of  Weetcheeter,'  bnt  nothing  in 

^^  thii  Art  aoDtainea  ihall  be  oonitraed  >o  aa  to  apply 

WstdiMlar  Ooontr.  to  the  towns  of  Qreenbnif;h  and  Mount  Pleaaant  in 

eaid  oonnty  of  Weatoheeter. 
SeotloD  B.  — Tfaii  Act  ahsU  take-efitet  hnmedlataly. 

'  That  the  otU  of  apeoiaj  leglilatiDD  li  ganenllj  felt  to  be  eeilotia  la  prored 
unoDg  other  thing!  by  the  dliabilltliB  in  tMi  regard  which  OongraMional  itatntai 
bav!  Impoead  upon  the  legtalatane  of  tha  IVurllAiiea. 
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Where  sTacdotu  of  this  Ucd  become  frequent  the  conlurion  of 
the  itatnte-book  u  worse  than  evta:,  becat^e  yoa  cannot  tell  with- 
out emmipation  whether  an  Act  ib  general  or  spedaL 

The  reader  will  hare  noticed  iu  the  heading  of  the  Act  just 
quoted  the  words  "three-fiftha  being  presenL''  This  ia  one  of 
Uie  numeroua  Bafegnarda  imposed  on  the  procedure  of  the  State 
legialaturea.  Among  others  we  find  provisions  that  every  bill 
shall  be  passed  bj  a  certain  proportional  majority,  ib&t  it  shall 
be  read  "  fully  and  distinctly  "  (whatever  tiiat  may  be  deemed  to 
mean),  on  three  different  days  (Ohio,  and  other  States) ;  that  it 
"shall  include  only  one  subject  which  shall  he  expressed  in  ita 
title "  (nearly  all  States) ;  that  "  no  Act  shall  be  revised  or 
amended  by  mere  reference  to  its  title,  bnt  the  Act  revised  or 
section  amended  shall  be  set  forth  at  full  length  "  (many  States); 
tfiat'"no  Act  shall  be  passed  which  shall  provide  that  any  exist- 
ing law,  or  any  port  thereof,  shall  be  made  or  deemed  a  pert  of 
such  Act,  or  which  shall  enact  that  any  existing  law,  or  any  part 
thereof,  shall  be  applicable  except  by  inserting  It  in  such  Act' 
(New  York  and  other  States ')  -  Sometimes  it  is  provided  that 
no  bill  shall  be  inb^uced  into  either  house  within  a  certain 
period  after  the  beginning  or  before  the  end  of  the  teaaaa,  so  as 
to  prevent  bills  from  being  amn^led  through  in  the  hurry  of  the 
last  day^* 

>  AH  than  pnotisea  vUdi  Amsilcui  Conitltatloiu  condanm  «ift  b  tlie 
BriUili  Pmrllunsnt,  tbiragh  the  ituidlsg  oidui  and  tha  tnditioiia  of  txtth  Hoomb 
pnrairt  tliein  from  baliig  Hrlotulj  harmfuL  HomTBT,  tlia  hahit  of  hioorpontliig 
■B  aarliai  itatiiU  itltli  m  lata  ooa  b;  men  rafennca,  eartilnly  land*  to  oonftua 
tha  lav  ;  and  aomatiiiMa  tlia  Inctoalon  In  ons  «tatat«  of  irbollj  diffsrant  mattan 
opcntaa  LanUj  on  pownu  who  bava  &lled  to  note  the  minoi  ocartanti  of  a  blU 
whow  priud;)*!  pnipoaa  doa*  not  tffaet  tham.  Hia  oommanan  of  tha  Nav  Ponat 
tn  HampiMn  wov,  aau*  year*  ago,  mneh  aurpriaed  to  waka  np  one  mornlnj  and 
Bnd  that  tha  down  had  anngglad  thiongli  PailiamaDt,  in  aa  Act  ralatiag  to  bm- 
ihont  in  Sootland,  a  olanaa  wfaioh  Mrlonily  alfoctad  tbdr  Intoratta. 

*  **  A  praotica  haa  ipning  np  of  aradisg  thii  oanitltnllanal  ptorWon  bj  intm- 
dosing  a  naw  bill  after  tha  Uma  hai  aipliad  whan  it  Ina?  oonatitntianallj  be  dona, 
M  an  amendmant  to  aaina  pending  bill,  the  whola  of  which,  aioapt  tha  aoactlng 
olanaei  ii  atmok  out  to  mak*  way  for  it.  ^oa,  tha  msmbet  who  Uiioka  ha  majr 
haT*  ocoaaiau  for  tho  intiodnction  of  a  naw  bill  aftar  the  coiutitntional  per^  haa 
expired,  takei  care  to  introduce  iham  blUi  in  dm  leaaon,  which  he  can  uaa  aa 
atooka  in  gnft  npon,  and  which  be  luaa  liraapectlTe  ot  tbeli  chuaato'  or  emtanta. 
Tha  ihun  bil)  li  periiapa  i  bill  to  incoipotBta  tha  dtj  ot  Slam.  One  of  tha 
mambat'a  oonetitnenti  applla  to  him  for  legialatlre  psnolaalon  to  oonitruct  a  dan 
■omaa  tha  Wild  Olt  BiTer.  Forthwith,  hj  imandmanl,  tha  bill,  entitled  a  bill 
to  ineorponte  tha  eUcj  of  Kam,  haa  all  iftar  tha  enacting  clanw  rbickan  oat,  and 
it  la  made  to  proTtdat  ai  Ha  lola  objeot,  that  John  Doe  may  connmet  a  dam 
acroa  Um  Wild  CaL    With  thi*  UUe,  lad  in  tU*  torn  it  U  paaaad ;  bnt  the 
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The  iDTentive  genioa  of  Americaa  legislftton  finds  or  malua 
many  holes  in  the  net  which  the  people  hare  tried  to  throw  over 
tiiem  by  the  Constitution.  Yel^  though  there  be  none  of  the 
reBtriotions  and  regulfitims  menttoned  which  is  not  sometimei 
violated  or  evaded,  tliey  have,  on  the  whole,  worked  well  The 
enemy  is  held  at  bay,  and  a  great  dfiel  of  bad  l^islation  is  pre- 
vented Some  bills  have  to  be  dropped,  because  too  plainly 
repugnant  to  the  Constitution  to  be  worth  carrying  farther.  T^e 
more  ignorant  members  do  not  always  apprehend  where  the 
difficulty  lias.  They  can  barely  read  the  ConstitatioD,  and  tjie 
natnre  of  its  legal  operatioa  is  as  fiu-  beyond  them  as  the  oauia 
of'  thunder  is  beyond  cats.  A  friend  of  mine  who  sat  for  some 
years  in  t^e  New  York  Assembly  was  once  importuned  }ij  an 
bdsh  member  (now  in  Congress)  to  support  that  particular  mem- 
ber's little  InU.  Be  answered  that  he  coold  not,  because  the  bill 
was  against  tlie  Constitution.  "Och,  Mr.  Bobert,"  was  the  reply, 
"shure  the  Constitootion  should  never  bciallowed  to  come  betweon 
frinds,"' 

Some  bills  a^in  it  is  the  duty  of  tJie-govemor  to  veto,  because 
they  violate  a  Constitutional  restriction ;  while  of  tJiose  that  pasa 
him  onscathed,  a  fair  number  fall  victims  to  the  oourts  of  law. 
After  the  explanations  gjven  in  an  earlier  chapter,  I  need  only 
say  here  that  the  enforcement  of  the  limitations  imposed  by  a 
State  ConstitutioQ  necessarily  rests  with  the  judges,  since  it  is 
they  who  pronounce  whether  cff  no  a  statute  has  laiuisgreesed  the 
bounds  which  the  fundamental  instrument  sets,  or  wbeth^F  a 
Constitutional  amendment  has  been  duly  carried.' 

Some  one  may  remark  that  there  are  two  material  difi'erencee 
between  the  position  of  these  State  judges  and  that  of  the  Federal 
judges.     The  latter  are  not  appointed  by  a  State,  and  are  there- 

honw  than  oamldantcly  untiuU  tlia  titla  to  wimipand  with  tlie  pnrpoM  of  ttia 
bm,  Mid  Ui4  Uw  li  -puud,  ud  tba  Ciautitatloii  at  tlis  nme  tima  ttvsd  t"— 
Coolay,  ComUl.  Limit,  p.  ISS  mil«. 

■  A  raourkablo  iwtuoa  of  Uw  taoholotl  UtaraUim  with  vhloh  ths  Comta  um^ 
tbnM  anfiira  CoiMtitatloDd  rubiotloiii  i>  tffoidid  bj  ths  lt,U  ol  k  ncvot  liquor 
Anhibitioii  UDaudmant  to  tho  Coutitatlon  of  Io«&.  Thli  UDaDdment  bad  bwn 
paned  b;  both  Hoiuaa  pf  ths  State  l^Ulatore  in  two  racoeaaln  legulatana,  had 
besn  aaboiitted  to  the  people  and  enacted  ij  a  large  m^orlty,  had  heaa  pro- 
claimed b;  the  goraniM'  and  gone  Into  force.  It  wu  nbeBqnentlr  dlaoonnd 
that  one  Eanae  of  the  Snt  Ic^alatOM  bad,  thion^  the  oarelwanau  of  a  claA, 
neglected  to  "iptwdtha  Amendment,  tnfull  on  ftijonnial,"  ai  pnamibedbrtba 
CoDitltnllon.  nu  point  being  btonght  beTon  tba  Bapmne  Court  of  Iowa,  It  was 
held  that  tbe  Amendment,  owing  to  tblt  iafbnuli^,  bad  not  been  dnl;  faMad, 
and  waa  whoUf  Told. 
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fore  in  k  more  independent  poeition  when  any  question  of  conflict 
betveen  State  laws  or  Constitutionfi  and  the  Federal  Cotutitution 
or  atatatee  comes  before  them.  Moreover  they  hold  office  f<R- 
life,  whereas  the  State  judge  asually  holds  for  a  term  of  years, 
and  has  his  re-election  to  think  ol  Can  the  State  jadge  Uien  be 
expected  to  show  himself  equally  bold  in  declarii^  a^tate  statute 
to  be  unconstitutional  t  Will  he  not  oflend  the  legislature,  and 
the  party  managers  who  control  it^  by  flying  in  their  faces  1 

The  answer  is  that  although  the  judge  may  displease  the 
l^isiature  if  he  decides  against  tlie  validity  of  an  unconstitnlional 
statute,  he  may  displease  tiie  people  if  he  decides  for  it;  and  it 
is  safer  to  please  the  people  than  the  legislature.  The  people  at 
large  may  know  little  about  the  matter,  but  the  legal  profeesion 
know,  and  are  snre  to  express  their  opinion.  The  profession 
look  to  the  courts  to  save  them  and  their  cliente  from  the  heed- 
lessness or  improbity  of  the  legislature,  and  will  condemn  a  judge 
who  &ils  in  this  du^.  Accordingly,  the  judges  seldom  faJL 
They  knock  about  State  statutes  most  nnceremonionsiy,  ^nd  they 
seldom  suffer  for  doing  so.  In  one  case  only  is  their  position  a 
dangerous  one.  When  the  people,  possessed  by  some  strong 
desire  <^  sentiment,  have  either  by  the  provisions  of  a  new 
Constitution,  or  by  ttie  force  of  clamour,  driven  the  legislature  to 
enact  some  measure  meant  to  cure  a  pressing  ill,  they  may  tum' 
angrily  upon  tlie  judge  who  holds  that  measure  to  have  been 
unconstitutionsl  This  has  several  times  happened,  and  is  always 
liable  to  happen  where  electiTe  judges  bold  office  for  short  terms, 
with  the  unfortunate  result  of  weakening  the  fortitude  of  the 
jodges.  In  1786  the  sapreme  court  of  Bhode  Island  decided 
that  an  Act  passed  -  by  the  legislature  'was  invalid,  because  con- 
travening the  provisions  of  the  Colonial  Charter  (which  was  then 
still  the  Constitution  of  the  State),  securing  to  every  accused 
person  the  beneflt  of  trial  by  jury,'  The  legislature  were  furious, 
and  proceeded  to  impeach  the  judges  for  disobeying  their  wjlL 
The  impeachment  failed,  but  the  judges  were  not  re-elected  by 
the  legislature  when  their  term  of  office  expired  at  the  end  at 

I  8m  p.  241,  anU.  Tha  i«t  vu  ons  for  tortiag  StaU  papar  mmaf  into  drea- 
Iktloii  bj  ImptxiatE  4  pendtr,  ncoTanbls  on  nusmuj  cbnrictioB  vitlioat  >  J1117, 
on  whiMTer  ihonld  lafuu  to  ncuTs  on  ths  uma  tsniu  m  apecla  tlia  billj  of  > 
8tat«-ohiTtend  bulk.  No  qnuUoD  of  tha  United  SUtaa  Coaititutioa  oonld  uIm, 
beuuM  it  did  not  ]^  (lilt  To  tbaia  Rhoda  leland  jndgca  iialansi  tbs  credit 
not  oal7  of  having  naiitad  ■  rackleia  mnltltnda.  but  of  famTiiig  nt  On  flnt 
aiunpli  in  Amaricu  bixtorj  of  tba  aiertiu  of  a  wlntary  f  auction.  Thair  dsciiloa 
wu  tli*t  Uiay  b^  no  Jiui«Uction. 
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the  fear,  «id  were  replaced  by  a  more  sabserrient  beiiob,  vhioh 
held  the  statute  valid.  In  OMo^  tlie  legislature  paraad  in  1600 
an  Act  which  Judge  Pease,  in  a  case  arising  under  it^  hold  to  be 
repugnant  to  the  Conatitution  of  Ohi<^  as  irell  as  to  the  FedenI 
CooBtitation,  and  accordingly  declined  to  enforca.  In  180S,  he 
and  another  judge  of  the  supreme  court  of  the  State  who  had 
ooncurred  with  him,  were  impeached  hy  the  House  before  the 
Senate  of  Ohio^  but  were  acquitted.  In  1871,  the  legislature  of 
Illinois  poned  a  law,  intending  to  curj  out  a  provision  of  the 
Constitution  of  1870,  which  was  held  unconstitutional  by  Judge 
I^wrenoe^  grettljr  to  the  disappointment  of  the  farmers,  who  bad 
expected  Viduable  reiulta  frmn  it.  He  was  not  impeached,  but 
when  shortly  afterwards  be  sought  reflection,  he  was  defeated 
solely  on  the  ground  of  this  decision.*  These  instances  show 
Utat  the  oourts  have  had  to  fight  for  their  freedom  in  the  dis- 
charge of  the  duty  which  the  Constitutions  throw  on  them.  But 
the  paucity  of  such  conflicts  shows  that  this  freedom  is  now 
genwaUy  recognised,  and  may  be  deemed,  at  least  for  the 
present^  to  be  placed  aboTe  the  storms  of  popular  passion.* 

It  will  be  seen  from  what  has  been  said  that  the  judges  are 
aa  essential  part'  of  the  machinery  of  State  goremment  But 
they  are  so  simply  as-  judges,  and  not  as  invested  with  political 
powers  or  duties  They  have  not  received,  any  more  than  the 
Federal  judges,  a  special  commission  to  restrain  the  legislature 
or  pronounce  on  the  validity  of  its  atfts.     There  is  not  a  word  in 

*■  I  quota  from  Ur.  Badtaft  book  on  nllnad  trtuportatian  (tbrongh  Dr. 
Hitchooak'i  an»;  ilnadj  TsfWred  to)  Out  following  icoodnt  of  the  drcnin- 
atoicef :— "  nis  Oooititatlana]  CoanatUai  ot  IlUiioIi  U  1870  mads  tu  Importuit 
{MitaMm  ooiiiMniii]«  8Ula  nontrol  of  nkQw^  ntM,  on  ths  UwU  of  «Moh  ■  Uir 
WH  puMd  fn  1871  MtaliUihliig  ■  tyitom  of  nmlm*.  Th!a  ]mm  wbi  pranonnoad 
nneotuUtutloDil  bj  Jnd|[e  iMwnaat.  Tin  nnilt  vu  tlut  ho  immsdl&telT  &fter- 
vudi  blind  of  n-alactlon,  sold;  on  thla  ground.  Tha  dafait  of  Jndge  I^wnoce 
abowsd  Uis  truB  dgnifiouioa  of  tha  himar^  morement  [tba  lo^callad  Gtuger 
moTUDant}.  Tbay  van  omoaniad  in  aaomliig  whit  thaj  fait  to  ha  OMi  rlghl^ 
md  wen  unwilling  that  any  sonitttiitlanil  burlar  thonld  ba  mada  to  dafeat  tha 
popoliT  wilL  Thsf  had  nichad  tba  point  whm  titer  ngardad  many  of  the 
forma  of  lav  an  men  tschnicalitlea.  They  ven  daogarouily  near  the  point 
vbara  reralntloaa  begin.  Bnt  they  did  not  paa  tLa  point.  Tha  lav  of  187S 
aToidad  the  Isne  rataed  by  Jadga  I^wnncs  agiioit  that  of  1871.  Irmfaail  of 
dinctly  flilag  mailmi,  it  provided  that  rata  moat  1w  Ttasaoable,  and  than  pro- 
Tlded  for  a  commluion  to  Hi  raaaonfbla  ralca."  Tha  aomgv  of  Jndga  Lavieno* 
vaa  thanton  not  tluown  aviy ;  lt«oat  bbn  hi)  plica^  bat  it  aarvad  the  paopla 
and  Tlndleatad  the  lav. 

*  There  hare  of  conrae  been  othar  Inrtancai  in  which  Jndgaa  ban  been  im- 
peaobed  or  remavad  ;  bnt  I  am  hen  dealing  only  with  thoaa  in  which  Um  gnond 
of  complaint  vu  tha  declaring  a  legialatiVB  act  to  be  InTslId. 


D.qil.zMBlG001^le 


Kt  THE  STATE  GOVERNMENTS  fahf  ii 

tiie  State  Conatitutdotu,  anjr  more  than  in  the  Federal  Coiutita- 
tione,  conferring  any  such  right  upon  the  courts,  or  indeed  con- 
ferring, U17  other  right  than  all  courts  of  law  must  necessarily 
enjoy.  When  they  declare  a  statute  unconstitutional  thej  do 
■o  merely  in  their  ordinary  function  of  expounding  Ae  law  of  Ute 
State,  its  fundamental  law  as  well  as  its  laws  of  inferior  authority, 
just  as  an  English  judge  might  hold  an  o*rder  made  by  the  Queen 
in  Council  to  be  inralid,  because  in  ezceaa  of  the  powers  granted 
by  the  Act  of  Parliament  under  which  it  was  made.  It  would 
be  as  dearly  the  duty  of  an  English  county  court  judge  so  to 
hold  as  of  the  highest  court  of  appeal  So  it  is  the  duty  of  the 
homblest  American  State  judge  to  decide  on  t^e  constitutionality 
of  a  statute. 

So  far  we  have  been  considering  reeb^ctions  imposed  on  the 
competence  of  the  legislature,  or  on  the  methods  of  its  procedure. 
We  now  come  to  the  fourth  and  last  of  the  checks  which  the 
prudence  of  American  States  imposes.  It  is  a  very  simple,  not 
to  say  naive,  one.  It  consists  in  limiting  the  time  during  which 
tlie  legislature  may  siL  Formerly  these  bodies  sat,  like  tha 
English  Farliamentt  bo  long  as  they  had  business  to  do.  The 
business  seldom  took  long.  When  it  was  done,  the  farmers  and 
lawyers  naturally  wished  to  go  home,  and  home  they  vent.  But 
when  the  class  of  professional  politicians  grew  up>  these  whole- 
some tendencies  lost  their  power  over  a  section  of  the  members. 
Politics  was  their  business,  and  they  had  none  other  to  call  them 
back  to  the  domestic  heartiL^  They  had  even  a  motive  fi^  pro- 
longing the  session,  because  they  prolonged  their  legislatiTe 
salary,  which  was  u&uaUy  paid  by  the  day.  Thus  it  became  the 
interest  of  the  tax-payer  to  shorten  tiie  session.  His  interest^ 
however,  was  still  stronger  in  cutting  short  the  jobs  and  impro- 
vident bestowal  of  moneys  and  franchises  in  which  be  found  bis 
representatives  employed.  Accordingly  twenty-two  States  have 
fixed  a  number  of  days  beyond  which  the  legislature  may  not 
nt  Most  of  tliese  fix  it  absolutely ;  but  a  few  prefer  the  method 
<d  cutting  off  the  pay  of  their  legislators  after  the  prescribed 
nnmber  of  days  has  expired,  so  tliat  if  they  do  continue  to  devote 
themselves  still  longer  to  the  work  of  law-making,  their  virtue 

1  Tie  Eu^iih  Puliunuit  found  the  Utfdenor  of  n«mben  to  itip  ftwif  M 
■tiODg  that  in  the  tixt«enth  o«ntiU7  it  puHd  ta  Act  "  Uut  noknlgbt  ot  th«  iblra 
or  bui^oB  da  dap*rt  b«fon  tin  (nd  ot  Pvtluncnt,"  wbich  Inflicted  on  tha  namtwr 

leaving  withoat  tba  parmluion  of  Ur.  Spoker,  tba  )wailtf  of  losing  "tU  tboM. 
ninu  of  mobtj  vhich  be  tbonld  or  ongbt  to  biva  hid  toi  hi*  wtgw." 
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ahaU  be  iiM  own  reward.^  Experience  bu,  hovaver,  diBclosed  & 
danger  in  these  abeolutelf  limited  ussionB.  It  is  that  of  haate 
and  recldesBneis  in  nuhing  bills  through  without  due  discnsBiaii. 
Sometimei  it  hai^iens  that  &  bill  introduced  in  reiponae  to  a 
▼ehement  popolitf  demand  ia  carried  with  a  run  (bo  to  speak), 
becaoM  the  time  tor  considwing  it  cannot  be  extended,  whereas 
longer  consideration  would  have  disclosed  it«  dangers.  An  ill- 
framed  railway  bill  was  thus  lately  lost  in  the  Iowa  legislatore 
because  full  discussion  (there  being  no  time-limit)  brought  out  ita 
weak  points.  Hence  some  States  have  Ufgelj  extended  their 
sessions.*  Thus  California  has  recently  lengthened  the  days 
during  which  her  legislators  may  receive  pay  from  60  to  100; 
and  Colorado  in  1865  extended  the  mB.Tininni  of  her  session  from 
iO  to  90  days,  also  raising  legisIatiTe  pay  from  S4  to  $7  par  diem. 

Many  recent  Constitutions  hare  tried  another  and  probably  a 
better  expedient  than  that  of  limiting  tlie  length  of  sessions. 
They  have  made  sessions  leas  frequent.  At  one  time  every 
l^islature  met  onc»  a  year.  Now  in  all  the  States  but  fire  (aU 
of  these  five  belonging  to  the  original  thirteen)  it  is  permitted  to 
meet  only  once  in  two  years.'  Within  the  last  ten  years,  at  least 
six  States  have  changed  their  annua)  sessiona  to  biennial.  It 
dose  not  a|^>ear  that  the  interests  of  the  commonwealths  raffer 
by  this  suspension  of  the  action  of  their  chief  oigan  of  goreni- 
ment  On  the  contrary,  they  get  oA  so  much  better  without  a 
legislature  that  certain  bold  spiritx  ask  whether  the  principle 
might  not  with  advantage  be  pushed  farther.  As  Mr.  BuUer 
■ays — 

"For  a  people  claiming  j^e-eminenee  in  the  sphnre  <rf  popular 
government  it  aeems  hwdly  creditable  that  in  l^eir  seeming 
despair  of  a  cure  for  the  chronic  evils  of  legislation,  they  should 
be  able  to  mitigate  them  only  by  making  them  intermittent. 

'  Thai  tha  ConitttntloD  of  Oregon,  (or  ttutuia,  glru  tti  nuunban  fS  a  day, 

but  pnrldM  thftt  thejr  ibtll  larti  r*cci*a  mora  tluu  tlSO  In  *I1,  thni  praotiatllj 
limiting  the  ■euloa  to  fortj  da^L  Taui  li  x  little  marc  liberal,  tor  har  Coiwti'L 
tntion  ti  luintent  to  radnca  tba  pa;  aftar  lilt;  daji  from  (5  to  |2  pai  day,  at 
wtdch  radnced  i^ts  mtmban  nu;  apparent);  go  on  ai  long  u  tht;  plsaw.  All 
tba  8tat«i  which  Hi  a  limit  ottlma  an  Sontbera  or  Waatam,  eicapt  PanntjlranU. 
ud  Harrland,  whoca  legialatnna  ecrtainlj  uaad  atarj  check  that  can  ba  ippliad. 
'□■•  fort;  daji  Maalon  of  Ocorgia  ma;  ba  aitanded  b;  a  two- third*. Tota  o(  an 
abaolnta  m^orltf  of  each  Hooae. 

*  I  giTC  what  I  baTa  been  able  to  aacartais,  bat  it  la  difflcnit  la  Xntopa-to  dla- 
oorer  aia£tlr  what  amendmeDti  hare  bean  made  in  the  Conrtltattona  of  the  States. 

■  Bat  aamelima  the  leglalatara  b;  adjontnlng  girca  itaalf  a  aecond  naaion. 
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tJaiier  the  bianmal  s^Btem  the  relief  eajof  ed  id  vhat  are  called 
tiio  '  oS-yean '  seems  to  have  reconciled  the  bodj  politic  of  the 
seven!  States  which  have  adopted  it  to  the  risk  of  an  aggra7»- 
tioB  of  the  maJad;  when  the  legisIatiTe  7ear  comes  round  tuid 
the  old  symptoms  recur. 

"  The  secretaries  of  State  (of  the  several  States)  with  whom 
I  have  commnnicated  concur  in  certifying  that  no  public  incon- 
venience u  caused  by  the  biennial  system ;  and  one  of  them,  of 
Uie  St&te  of  ifebraska,  in  answer  to  my  query  if  biennial  sessions 
occasion  any  public  inconvenience,  vritee  '  None  whatever.  The 
pnblio  interests  would  be  bettw  subeerved  by  having  legislative 
sescdons  held  only  once  in  four  years.' " 

The  Americans  seem  to  reason  thna :  "  Siiic^  a  le^slature  is 
very  far  gone  from,  righteousness,  and  of  its  own  nature  inclin*! 
to  do  evil,  the  less  chance  it  has  of  doing  evil  the  better.  If  it 
meets,  it  will  pass  bad  laws.  Let  uA  therefore  prevent  it  from 
meeting." 

They  are  no  doubt  right  as  practical  men.  They  are  consiBt- 
ent,  -as  sons  of  the  Puritans,  in  their  application  of  tlie  doctrine  of 
original  sin.  But  this  is  a.  rather  pitifiU  result  for  self^veming 
democraoy  to  have  arrived  at. 

The  European  reader  will  oak,  "  Why  oil  these  efforts  to  dm) 
with  the  symptoms  of  the  malady,  instead  of  strildni;  at  the  root 
of  the  malady  itself  t  Why  not  reform  the  legislatures  by  induc- 
ing good  men  to  enter  them,  and  keeping  a.  more  constantly 
vigilant  public  opinion  fixed  upon  themt" 

The  answer  to  this  very  pertinent  question  will  be  found  in  the 
chapters  of  Part  IIL  which  follow.  I  will  only  so  for  anticipate 
what  is  there  stated  as  to  observe  that  the  better  citieens  have 
found  it  so  diEGcult  and  troublesome  to  reform  the  legislatures 
that  they  have  concluded  to  be  content  with  cunnjc  such  and  so 
many  symptoms  as  they  can  find  medicines  for,  and  waiting  to 
see  in  what  new  direction  the  virus  will  work.  "  After  aU,"  they 
say,  "  the  disease,  though  it  is  painful  and  vexing,  doeii  not 
endanger  the  life  of  the  patient,  does  not  even  diminish  his 
strength.  The  wfsst  that  the  legislatures  con  do  is  to  waste  some 
money,  and  try  some  foolish  experiments  from  which  the  good 
sense  of  the  people  will  presently  withdraw.  Every  one  has  his 
crosses  to  bear,  and  ours  are  comparatively  light"*  All  which  is 
true  enough,  but  ignores  one  important  feature  in  the  situation, 
vie  the  fact  that  the  tremendous  influence  exerted  by  wealth 
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and  the  miaaBe  of  public  rights  pennittod  to  capitalUts,  and 
eBpeciaU7  to  companiea,  have  created  among  the  massea  of  tbo 
[leople  ideas  -whlt^  may  break  out  in  demuida  for  l^islation  of 
ft  nevh  and  dangerous  kind. 

The  Burvey  of  the  State  goTemments  vhich  we  have  now 
completed  suggeslA  several  reflectiona. 

One  of  these  is  that  the  political  importance  of  the  States  u 
no  longer  what  it  was  in  the  early  days  of  the  Republic. 
Although  the  States  have  grown  enormously  in  wealth  and  popu- 
laticn,  they  have  declined  relatively  to  the  central  govemmeut 
The  excellence  of  State  laws  and  the  merits  of  a  State  adminis- 
tnttion  make  less  difference  to  the  inhabitante  than  formerly, 
because  the  hand  of  the  National  government  is  more  frequently 
felt  The  questions  which  the  State  deals  with,  largely  as  they 
influence  the  welfare  of  the  dtisen,  do  not  toiiclr  his  imagination 
like  those  which  Congress  handles,  because  the  latter  determine 
tihe  relations  of  the  Republic  to  the  rest  of  the  world,  and  affect 
all  the  area  that  lies  between  the  two  oceana  The  State  set  oat 
as  an  isolated  and  eelf-suffidng  commonwealth.  It  is  now  merely 
a  part  of  a  far  grander  whole,  which  seema  to  be  slowly  abawbing 
its  functions  and  Stunting  its  growth,  as  the  great  tree  stunts  the 
•hrube  over  which  its  spreading  boushs  have  began  to  cast  the'' 
■hade. 

I  do  not  mean  to  say  tlast  the  people  have  ceased  to  care  for 
their  Statea ;  far  from  it.  They  are  proud  of  their  States,  even 
where  there  may  be  little  to  be  proud  oL  That  passionate  love 
of  competition  which  possesses  E^glish-tpeaking  men,  makes  them 
eager  that  their  State  should  surpass,  in  the  number  of  the  clocks 
it  makes,  the  hogs  it  kUls,  the  pumpkins  it  rears,  the  neighbour- 
ing States,  that  their  piMcular  star  should  shine  at  least  as 
brightly  as  the  other  forty-one  in  the  national  flag.  But  if 
these  commonwealths  meant  to  their  citizens  what  they  did  in 
the  days  of  the  Revolution,  if  they  commanded  an  equal  measure 
of  their  loyalty,  and  influenced  as  largely  their  individual  wel&re, 
the  Stato  legislatures  would  not  be  left  to  professionals  or  third- 
rate  men.  The  truth  is  that  the  State  has  shrivelled  up  It 
retains  its  old  legal  powers  over  the  dtiiens,  it«  old  legal  rights 
as  against  the  central  government  But  it  does  not  interest  its 
atAiana  as  it  once  did.^     And  as  the  central  government  x>Ter- 
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■badows  it  in  one  direction,  so  the  great  cdtiee  iutve  encroached 
upon  it  in  another.  The  population  of  a  single  city  ia  sometimes 
a  fourth  or  a  fifth  part  of  the  whole  population  of  the  State ;  and 
cit7  queations  interest  this  population  more  than  State  questions 
do,  city  officials  hsTe  begun  to  rival  or  even  to  dwarf  State 
officials. 

Observe,  however,  that  while  the  growth  of  the  Union  haa 
relatively  dwarfed  the  State,  the  absolute  increase  of  the  State  in 
population  has  changed  the  character  of  the  State  itsell  In 
179d  seven  of  the  thirteen  original  States  had  each  of  them  less 
than  300,000,  only  one  mora  than  500,000  inhabitanta  Now 
at  least  twenty-three  have  more  than  1,000,000,  and  six  of 
these  more  than  3,000,000.  We  must  expect  to  find  that^ 
in  spite  of  railroads  and  telegraphy  the  individual  citizens 
will  know  less  of  one  another,  will  have  less  personal  acquaint- 
ance with  their  leading  men,  and  leas  personal  'interest  in  tha 
afTairs  of  the  community  than  in  the  old  days  when  the  State 
was  no  more  populous  than  an  English  county  like  Bedford  or 
Somerset.  Thus  the  special  advantages  of  local  government  have 
to  a  large  extent  vanished  from  the  ArAerican  States  of  to-dajr. 
They  are  local  bodies  in  the  -cense  of  having  no  great  imperial 
interests  to  fire  men's  minds.  They  are  not  local  in  the  sense  of 
giving  their  members  a  familiar  knowledge  and  a  lively  interest 
in-  the  management  of  their  afiairs.  Hamilton  may  have  been 
right  in  thinking  that  the  large  States  ought  to  be  subdivided.^ 
At  any  rate  it  ia  to  this  want  of  direct  local  interest  on  the  part 
of  the  people^  that  some  of  the  faults  of  their  l^slatures  may  be 
ascribed. 

The  chief  lesson  wliich  a  study  of  the  more  vicious  among  the 
Stats  legislatures  teaches,  is  that  power  does  not  necessarily 
bring  responsibility  in  its  ^train.     I  should  be  ashamed  to  write 

otbcr  But— ."—Workt,  L  p.  119  (qiiut«d  bj  Ton  Holat).  Etso  Is  ISIl  Jaiith 
Qolae;  Hid  in  Coagna  :  "  Sir,  I  mnfeis  it,  tha  flnt  pnblla  Ion  of  mj  bout  li 
tlM  CMnnianwultli  ol  Uiaucbnutti.  Tbtn  li  nj  flnudg  :  than  at  tlio  tombs 
of  mj  sncoaton. " — Patnun'i  Antriian  OraUmu,  L  p.  1(18.  No  one  vonid  apoBk 
Id  tb*t  (train  now. 

*  On  tin  otbir  buid  I  bive  bord  It  ui^ad  that  tbcia  an  aoms  Urgo  Stataa  tn 
irbieh  tho  miaeblaTooa  action  of  tha  multitnda  of  a  graat  elt;  ia  liald  In  cback  b^ 
tba  itaadlar  rural  ntu*.  If  aacb  Btatea  bad  bean  anbdlTldad,  tbo  nbdlTlatan 
whlcb  bappaned  Va  contain  tha  giaat  clt;  vonld  Ua  at  tbo  mvor  of  thla  m«It)- 

Hamilton'*  raaaon  tBom*  to  bava  baan  a  faar  that  tha  Btatas  would  ba  loa 
alrong  tat  ii*  Hational  gonmnoDL 
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dowD  «>  bald  ft  platitude,  were  it  not  that  it  is  one  of  thoea 
plaldtadeB  which  are  constantly  forgotten  or  ignored.  People  who 
know  well  enough  that,  in  private  life,  wealth  or  rank  or  any 
otJier  bind  of  power  is  as  likely  to  mar  a  man  aa  to  make  him, 
to  lower  as  to  raise  his  sense  of  dntj,  have  uevertheleas  contracted 
tiie  habit  of  talking  aa  if  human  nature  changed  when  it  entered 
public  life,  as  if  the  mere  posaeasion  of  public  functiooa,  whether 
of  voting  or  of  legislating,  tended  of  itself  to  aecure  their  proper 
oxerdae.  We  know  that  power  does  not  purify  men  in  despotic 
govemmenta,  but  we  talk  aa  if  it  did  ao  in  free  govemmenta. 
Ever;  one  would  of  course  admit,  if  the  point  were  put  flatly  to 
him,  that  power  alone  is  not  enough,  but  that  there  must  be 
added  to  power,  in  die  case  of  the  voter,  a  direct  interest  in  the 
choice  of  good  men,  in  t^e  case  of  the  legialator,  responsibility  to 
the  voters,  in  the  case  of  both,  a  measure  of  enlightenment  and 
honour.  What  the  legislatures  of .  the  worst  States  show  is  not 
merely  ^e  need  for  the  existence  of  a  sound  public  opinion,  for 
such  a  public  opinion  exists,  but  the  need  for  methods  by  which 
it  can  be  brought  into  efficient  action  upon  repreaentatives,  who, 
if  they  are  left  to  themselvea,  and  are  not  individually  persons 
with  a  sense  of  honour  and  a  character  to  lose,  wiU  be  at  least  aa 
bad  in  public  life  aa  they  could  be  in  private.  The  greatness  of 
the  scale  on  which  they  act,  and  of  t^e  material  intereate  they 
control,  will  do  little  to  inspire  them.  New  York  and  Fennsyl' 
rania  are  by  far  the  largest  and  wealthieat  Statea  in  the  Union 
Their  legislatnrea  are  confessedly  among  the  worst 
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STATR  POLmca 

In  the  UstprecediDg  chaptera  I  have  attempted  to  describe  first 
the  structure  of  Uie  machinery  of  State  governinents,  and  then 
this  machinerj  in  motion  as  well  as  at  rest, — that  is  to  say,  tha 
actual  working  of  the  various  departments  in  their  relations  to 
one  another.  We  may  now  ask,  What  is  Uie  motive  power 
which  seta  and  keeps  these  wheels  and  pistons  going!  Wliat  ia 
the  steam  that  drives  the  machine  I 

The  steam  is  supplied  by  the  political  parties.  In  speaking 
of  the  parties  I  muat^  to  some  alight  extent,  anticipate  what  will 
be  more  fully  explained  in  Part  UX :  but  it  seems  worth  while 
to  incur  this  inconvenience  for  the  sake  of  bringing  together 
all  that  refers  speciaUy  to  the  States,  and  of  completing  tita 
picture  of  thqir  political  Ufo.^ 

The  States  evidently  present  some  singular  conditions  for  the 
development  of  a  party  system.  They  are  self-governing  com- 
munities with  large  legislative  snd  admitiistratiTe  powers,  exist- 
ing inside  a  much  greater  community  of  which  they  are  for  many 
purposes  independent  They  must  have  parties,  and  this  com- 
munity, the  Federal  Union,  has  also  parties.  What  is  the  rela- 
tion of  the  one  set  of  parties  to  the  other  t 

There  are  three  kinds  of  relations  possible,  vit — 

Each  State  might  have  a  party  of  its  own,  entirely  uncon- 
nected with  the  national  parties,  but  created  by  State  issues — 
ie.  advocating  or  opposing  measures  which  fall  within  tha 
exclusive  competence  of  the  State. 

Each  State  might  have  parties  which,  while  based  upon  Stata 
issues,  were  influenced  by  the  national  parties,  and  in  some  sort 
of  affiliation  with  the  ktter. 

<  Ifuf  nailen  miy  fisd  It  Latter  la  >klp  tbli  cliiipt^nntU  tbtj  ban  nmi 
thoM  which  fallow  (Chnpten  LIIL-LVI.)  upon  tlio  hiaCor;,  teMU,  uiil  pmwit 
eaniUtloD  of  tli*  gnat  nntlonal  partlcx. 
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Tho  partieB  in  each  State  might  be  merely  local  subdiviBions 
of  the  nadonal  parties,  the  national  issues  and  organizationB 
swallowing  up,  or  rather  pushing  aside,  the  State  issues  and  the 
orgnniiations  formed  to  deal  with  them. 

The  nature  of  the  State  governments  would  lead  ub  to  expect 
to  find  the  first  of  these  relations  existing.  The  sphere  of  the 
State  is  difi'erent,  soma  few  topics  of  concurrent  jurisdiction 
excepted,  from  that  of  the  National  government.  What  the 
State  can  deal  with,  th^  National  goremment  caimot^  touch. 
What  the  National  government  can  deal  with  lies  beyond  the  < 
province  of  the  State.  The  State  governor  and  legislature  are 
elected  without  relation  to  the  President  and  Congress  and  when 
elected  have  nothing  to  do  with  those  authorities.  Hence  a 
question  fit  to  be  debated  and  voted  upon  in  Congress  can 
seldom  be  a  question  fit  to  be  also  debated  and  voted  upon  in  a 
State  legislature,  and  the  ptrtj  formed  for  advocating  its  passage 
through  Congress  will  have  no  scope  for  similar  action  within  a 
State^  while  on  t^e  other  hand  a  State  party,  seeking  to  carry 
Botne  State  law,  will  have  no  motive  for  approaching  Congress, 
which  can  neither  help  it  nOT  hurt  it  The  great  questions  which 
have  divided  the  Union  lince  its  foundation,  and  on  which 
national  parties  have  been  based,  have  been  questions  of  foreign 
policy,  of  the  creation  of  a  national  bank,  of  a  protective  tariff, 
of  the  extension  of  slavery,  of  the  reconstmctjon  of  the  South 
aften  the  war.  With  none  of  -these  had  a  State  legislature  any 
title  to  deal:  all  lay  within  the  Federal  sphere.  So  at  thu 
moment  the  questions  of  currency  and  of  the  disposal  of  the 
surplus,  which  are  among  the  meat  important  questions  before 
the  country,  ore  outside  the  province  of  the  State  governments. 
We  might  therefore  expect  that  the  State  parties  would  be  as 
distinct  from  the  national  parties  as  are  the  State  govemmente 
from  the  Federal 

The  contrary  hoa  happened.  The  national  parties  have 
engulfed  the  State  parties.  The  latter  have  disappeared  absol- 
utely OB  independent  bodies,- and  survive  merely  as  branches  of 
the  national  parties,  working  each  in  its  own  State  for  the  tenets 
and  purposee  which  a  national  parly  professes  and  seeks  to 
attain.  So  much  is  this  the  case  that  one  may  say  that  a  State 
party  has  rarely  any  marked  local  colonr,  that  it  is  seldom  and 
than  but  slightly  the  result  of  a  compromise  between  State  issues 
kond  national  issuer  such  as  I  hare  indicated  in  luggosting  the 
vol.  1  2  N 
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eecond  form  of  possible  relation.  The  national  issues  have 
thmwa  matters  of  State  competence  entirely  into  the  shades  and 
have  done  so  almost  from  the  foundation  of  the  Republic  The 
local  parties  which  eziated  in  1789  in  most  of  all  of  the  States 
were  soon  absorbed  into  the  Federaliata  and  Democratic  Bepub- 
licans  who  eprang  into  life  after  the  adostion  of  the  Federal 
Ckinstitution. 

The  results  of  tdua  phenomenon  have  been  bo  nnport&nt  that 
we  maf  stop  to  examine  ite  causes. 

Within  four  years  from  their  origin,  the  strife,  of  i^e  two 
great  national  jnrtiei  became  intense  over  the  whole  Union. 
From  1793till  1816  grave  issues  of  f  ensign  policy,,  complicated 
with  issues  of  domestic  policy,  stirred  men  to  fierce  passion  and 
strenuooB  efforL  State  business,  being  more  commonplace, 
exciting  less  feeling  awakening  no  interest  outside  Stat«  bound- 
aries, feU  into  tihe  background.  The  leaders  who  won  fame  and 
followers  were  national  leaders ;  and  a  lead^  came  to  care  for 
his  influence  within  his  State  chiefly-  as  a  means  of  gaining 
strength  in  the  wider  national  field.  Even  so  restlessly  active 
and  versatile  a  people  as  the  Americans  cannot  feal  warmly  about 
two  sets  of  diverse  interests  at  the  same  time,  cannot  create  and 
work  simultaneously  two  distinct  and  unconnected  party  organi- 
zations. The  State, .  therefore,  had,  to  nse  the  tjansatlantic 
phrase,  "to  take  the  back  seat"  Before'  1815  the  process  was 
complete ;  the  dividing  lines  between  parties  in  every  Stato'were 
those  drawn  by  national,  questions.  And  from  1827  down  to 
1877  the  renewed  keenness  of  p&rty  warfare  kept  these  parties 
constantly  on  the  etjretch,  and  forced  them  to  use  all  the  support 
they  could  win  in  a  State  for  the  purposes  of  the  national  struggle. 

There  was  one  way  in  which  predominance  in  a  State  could 
be  so  directly  used.  The  Fsdenl  senators  are  chosen  by  the 
State  legislatures.  The  party  therefore  which  gains  a  majority 
in  the  State  legislature  gains  two  seats  in  the  smaller  and  more 
powerful  branch  of  Congress.  As  parties  in  Congress  are 
generally  pretty  equally  balanced,  this  advantage  is  well  worth 
fighting  for,  and  is  a  constant  spux  to  the  efforts  of  national 
politicians  to  carry  the  State  elections  in  a  particular  Stat«. 
Besides,  in  America,  ibove  all  countries,  nothing  succeeds  like 
success ;  and  in  each  State  the  party,  which  carries  the  State 
elections  is  held  likely  to  carry  the  elections  for  the  national 
House  <A  BepresentAtivea,  and  for  the  President  also. 
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Moreover,  Uiere  ars  the  offices.  The  Federal  offices  in  each 
State  are  verj  niunerouB.  They  are  in  the  gift  of  vhicheTer 
natioiial  party  happens  to  be  in  power,  i.e.  connte  among  its 
xaembere  the  Preddent  icx  the  time  being.  He  bestows  them 
upon  those  who  in  each  State  have  worked  hardest  for  the 
national  party  there.  Thos  the  influence  of  Washington  and  its 
presiding  deities  is  everywhere  fel^  and  even  the  i%rty  which  is 
in  B  minority  in  a  particular  State,  and  therefore  loses  ite  share 
of  the  State  offices,  is  cheered  and  fed  by  morsels  of  patronage 
from  the  national  table.  The  national  partiee  are  in  fact  all- 
perrasive,  and  leave  little  room  for  the  growth  of  any  other 
groupings  or  organizations.  A  purely  State  party,  indifferent  to 
national  issues,  would,  if  it  were  stuted  now,  have  no  support 
from  outside,  would  have  few  poets  to  bestow,  because  the  State 
offices  are  neither  numerous  nor 'well  paid,  could  have  no  pledge 
of  permanence  such  as  the  vast  mechanism  of  the  national  parties 
provides,  would  offer  little  prospect  of  aiding  its  leaders  to  win 
wealUi  or  fame  in  the  wider  theatre  of  Congress. 

Accordingly  the  national  pejides  have  completo  possession  of 
the  field.  In  every  State  from  Maine  to  Texas  all  State  elections 
for  the' governorship  and  othsr  offices  are  fought  on  their  lines; 
all  State  legislatures  are  divided  into  members  belonging  to  cme 
or  other  of  them.  Every  trial  tA  strength  in  a  State  election  is 
assumed  to  presage  a  similar  result  in  a  national  election.  Every 
State  office  is  deemed  as  fitting  a  reward  for  services  to  the 
national  party  as  for  serricea  in  State  contests.  In  fact  the 
whole  machinery  is  worked  exactiy  as  if  the  State  were  merely  a 
subdivision  of  the  Union  for  electoral  purposes.  Yet  nearly  all 
the  questions  which  come  before  State  le^slatures  have  nothing 
whatever  to  do  with  the  tenets  of  the  national  parties,  while 
votes  of  State  legislatures,  except  in  respect  of  the  choice  of 
senators,  can  neitJier  advance  nor  retard  the  progress  of  any 
cause  which  lies  within  the  competence  of  Congress. 

How  has  this  system  affected  the  working  of  the  State  govem- 
mente,  and  especially  of  their  legislatures  I 

It  has  [H^vented  the  growth  •within  a  State  of  State  parties 
addressing  themselves  to  tiie  questimu  which  belong  to  ita  legis- 
lature, and  really  affect  its  welfare. 

The  natural  source  of  a  party  is  a  common  belief,  a  common 
aim  and  purpose.  For  this  men  league  themselves  together,  and 
agree  to  act  in  concert     A  State  pftrty  on^t  therefore  to  be 
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funnod  out  of  persona  who  desire  the  State  to  ilo  Knnethmg  or 
not  to  do  it ;  to  pass  Btich  and  such  a  law,  t(>  grant  money  to 
nich  and  Buoh  an  object  It  is,  however,  formed  with  reference 
to  no  puch  aim  or  purpose,  but  to  matters  which  the  ^tate  can- 
not influonca.  Hence  a  singiUar  unreality  in  the  State  parties 
In  the  IcgisTaturos  as  well  as  through  the  electoral  districts  they 
cohere  Tery  closely.  But  this  cohesion  is  of  no  service  or  sig- 
nificance for  nine-tentha  of  the  questions  that  come  before  the 
Ibgislature  for  its  decision,  seeing  that  such  questions  are  not 
touched  by  the  platform  of  either  party.  Party  therefore,  does 
not  fulfil  its  legitimate  ends.  It  does  not  produce  the  co-opera- 
tion of  leaders  in  preparing,  of  followers  in  suppcotin^  a  measure 
or  line  of  policy.  It  does  not  secure  the  keen  criticism  by  either 
side  of  the  measures  or  policy  advocated  by  the  other.  It  is  an 
artificial  agj^gation  of  person^  linked  together  for  purposes 
unconnected  with  the  work  they  have  to  da 

This  state  of  things  may  seem  to  poeseaa  the  advmitage  of 
permitting  questions  to  be  considered  on  their  merits,  apart  from 
that  spirit  of  faction  which  in  England,  for  instance,  disposes  the 
men  on  one  side  to  reject  a  proposal  of  the  other  side  on  Uis 
score,  not  of  its  demerits,  but  of  the  quarter  it  proceeds  from. 
Such  an  advantage  would  certainly  exist  if  members  were  elected 
to  the  State  legislatures  irrespective  of  party,  if  the  practice  was 
to  look  out  for  good  men  who  would  manage  State  business 
prudently  and  pass  oseful  taws.  This,  however,  is  not  the 
practice.  The  strength  of  the  national  parties  prevents  it 
Every  member  is  elected  as  a  party  man ;  and  the  experiment  of 
legislatures  working  without  parties  has  as  little  chance  of  being 
bied  in  the  several  States  as  in  Congress  itself.  There  is  yet 
another  benefit  which  the  plan  seems  to  promise.  The  State 
legislatures  may  seem  a  narrow  sphere  for  an  enterprising  genius, 
and  their  work  uninteresting  to  a  superior  mind.  But  if  they 
lead  into  the  larger  field  of  national  politics,  if  distinction  in 
them  opens  the  door  to  a  fame  and  power  extending  over  the 
country,  able  men  will  seek  to  ent«r  and  to  shine  in  the  legislatures 
of  the  States.  This  is  the  same  argument  as  is  used  by  thoee 
who  defend  the  practice,  now  general  in  England,  of  fighting 
municipal  and  other  local  elections  on  party  lines.  Better  men, 
it  is  said,  are  glad  to  enter  the  town  councils  than  could  other- 
wise be  induced  to  do  sf^  because  in  doing  so  they  serve  Oib 
party,  and  establish  a  claim  on  it,  they  co-nmend  themselves 
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to  their  fellow-citizeiu  u  £t  caadidates  for  Parliament.  Tbs 
possible  loBs  of  not  getting  a  good  Mt  of  toim  cooncillors  Irre- 
spective of  p&rtf  linea  is  Uiought  to  be  more  tban  compensaled 
hj  the  cuiain  gain  of  men  who«e  ambition  would  overloolc  a 
town  council,  were  it  not  thus  m&de  a  stage  in  their  political 
career.  This  case  is  the  more  like  that  of  America  because  theea 
English  municipal  bodies  have  rarelf  auTthing  to  do  with  tin 
iasueci  which  divide  the  two  great  English  parties.  Men  an 
elected  to  them  aa  Tories  or  Liberals  whoee  Toryism  or  Liberalism 
is  utterly  indifferent  to  far  aa  the  business  of  the  council  goes. 

Whether  or  no  this  reasoning  be  sound  as  regards  Englanil,  I 
doubt  if  tlie  American  legislatures  gain  in  efficiency  by  haTing 
only  party  men  in  them,  and  whether  the  elections  would  be  ai^ 
worse  cared  for  if  party  was  a  secondary  idea  in  the  voter^ 
minds.  Already  these  elections  are  entirely  in  the  hands  of 
part^  managers,  and  the  people  have  litUe  say  in  the  mattHT. 
Experience  in  «  State  legislature  certainly  gives  a  politician  good 
chances  of  seeing  behind  tlie  scenes,  and  makes  him  tamiHin-  iritfc 
the  methods  employed  by  professionals.  But  it  affords  few 
opportunities  for  distinction  in  the  higher  walks  of  public  ^ff^ 
and  it  is  as  likely  to  lower  as  to  raise  his  aptitude  for  them. 
However,  a  good  many  men  find  their  ynj  into  Congress  throu^ 
the  State  le^slaturee — tjiough  it  is  no  longer  the  rule  Uutt 
persons  chosen  Federal  senators  by  those  bodies  must  have 
served  in  them — and  perhaps  tho  average  capacity  of  members  is 
kept  up  by  the  presence  of  persons  who  seek  to  use  the  State 
legislature  as  a  stepping-stone  to  something  further.  Th« 
question  is  purely  speculative.  Party  has  dominated  and  will 
dominate  all  State  elections.  Under  existing  conditions  ths 
tning  cannot  be  otherwise. 

It  is,  however,  obviously  impossible  to  Ireat  as  party  matters 
many  of  the  questions  that  come  before  the  legislatures.  Local 
and  personal  bills,  which,  it  will  be  remembered,  occupy  hj  ^ 
the  larger  part  of  the  time  and  labours  of  these  bodies,  do  not  faD 
within  party  lines  at  alL  The  only  difference  the  party  systfln 
makes  to  them  is  that  a  party  leader  who  takes  up  such  a  bUl  has 
exceptional  facilities  for  putting  it  through,  and  that  a  diMriat 
which  returns  a  member  belonging  to  the  majority  has  some 
advantage  when  trying  to  secure  a  benefit  f<ar  itsell  It  is  tlw 
same  with  appropriations  of  Slate  funds  to  any  local  purpoML 
Members  use  their  party  influence  and  party  afBliatione ;  bat  tha 
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adrocaoy  of  saoh  •chemea  and  opposition  to  them  hare  compara- 
tJTelj  littl«  to  do  with  party  divisions,  and  it  conatanUy  happens 
that  men  of  both  partJes  are  found  combining  to  cany  some 
[ax>ject  by  which  they  or  their  constdtuents  will  gain.  Of  course 
Uie  leas  reputable  a  member  is,  the  more  apt  will  he  be  to  enter 
into  "rings"  which  hare  nothing  to  do  with  polities  in  their 
invper  sense,  the  more  ready  to  scheme  with  any  trickster,  to 
whichever  party  he  adheres.  Of  measures  belonging  to  what 
may  be  called  genuine  legialation,  i.e.  measures  for  improving  the 
general  law  and  administration  of  the  State,  some  are  so  remote 
from  any  party  issue,  and  so  unlikely  to  enure  to  the  credit  of  either 
party,  that  t^ey  are  considered  on  their  merits.  A  bill,  for 
instance,  for  improving  the  State  Innatio  asylums,  or  forbidding 
lotteries,  or  restricting  the  freedom  of  divorce,  would  h^ve 
nothing  either  to  hope  or  to  fear  from  party  action.  It  would 
be  introduced  by  some  member  who  desired  reform  for  it4  own 
sake,  and  would  be  passed  if  thid  member,  having  convinced  the 
more  enlight«ned  among  his  coUeagues  tJiat  it  would  do  good,  or 
his  colleagues  generally  that  the  people  wished  it^  could  overcome 
the  difficulties  which  the  pressure  of  a  crowd  of  compeUng  bills 
is  sure  to  place  in  its  way.  Other  public  measures,  howem, 
may  ezeito  popular  feeling,  may  be  demanded  by  one  class  or 
section  of  opinion  and  resisted  by  another.  Bills  dealing  with 
the  sale  of  intoxicants,  or  regulatiag  the  hours  of  labour,  or 
attacking  railway  companies,  or  prohibiting  the  sale  of  oleomar- 
garine as  biittor,  are  matters  of  such  keen  interest  to  some  oae 
section  of  the  population,  that  a  party  will  gain  support  from 
many  citizens  by  espousing  them,  and  may  possibly  estrange 
otiiers.  Hence,  though  such  bills  hare  rarely  any  oon&ection 
with  the  tenets  of  either  party,  it  is  worth  the  while  of  a  party 
to  wiq  votes  by  tiirowing  its  weight  for  or  against  them,  accord- 
ing as  it  judges  that  Utere  is  more  to  gain  by  taking  the  one 
course  or  the  other.  In  the  case  of  oleomargarine,  for  ins^nce, 
there  is  clearly  more  to  be  gained  by  supporting  than  by  oppoaing, 
because  the  farmers,  especially  in  the  agricultural  North-Weet, 
constitute  a  much  stronger  rote  than  any  persona  who  could 
suffer  by  resbicting  the  sale  of  the  substance.  We  should 
accordingly  expect  to  find,  and  should  find,  both  parties  com- 
peting for  the  honour  of  passing  such  a  bill  There  would  be  a 
race  between  a  number  of  members,  anxious  to  gain  credit 
for  themselves  and  their  friends.     Intoxicanta  open  up  a  mwe 
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difficult  problem.  Strong  aa  the  Frohibitionuts  and  local  option 
men  are  in  all  the  northern  and  western,  as  well  as  in  some  oi 
the  southern  States,  the  GennanB,  not  to  speak  of  the  Irish  and 
the  liquor  dealers,  are  in  manjr  States  also  eo  strong,  and  so  fond 
of  their  beer,  that  it  is  a  hazardous  thing  for  a  party  to  hoist  the 
anti-liquor  flag.  Accordingly  both  parties  are  apt  to  fence  with 
this  question.  Speaking  broadly,  therefore,  these  questions  of 
general  State  legislation  are  not  party  questions,  though  liable  at 
any  moment  to  become  so,  if  one  oi  other  party  takes  them  up. 

Is  there  then  no  such  thing  as  a  real  State  party,  agitating  or 
working  solely  within  State  limits,  and  inscribing  on  its  banner  a 
principle  or  project  which  Stat«  legislation  can  advance  I 

Such  a  party  does  sometimes  arise.  In  California,  for  instance, 
there  has  long  been  a  strong  feeling  against  the  Chinese,  and  a 
desire  to  exclude  them.  Both  Republicans  and  Democrats  were 
affected  by  the  feelinf^  and  fell  in  with  it.  But  there  sprang  up 
ten  or  fifteen  years  ago  a  third  party,  which  claimed  to  be 
specially  "  aoti-Mongolian,"  while  also  attacking  capitalists  and 
ritilways ;  and  it  lasted  for  some  time,  confusing  the  politics  of 
the  State.  Questions  afiecting  the  canals  of  the  State  became  at 
one  time  a  powerful  factor  in  the  parties  of  New  York.  In 
Virginia  the  question  of  repudiating  the  State  debt  gave  birth  a 
few  years  ago  to  a  party  which  called  itself  the  "  Readjusters," 
and  by  the  help  of  negro  rotes  carried  the  State  at  Beverat 
elections.  In  some  of  the  North -Western  States  the  farmers 
associated  themselves  iu  societies  called  "  Granges,"  purporting  to 
be  formed  for  tbe  prumotion  of  agriculture,  and  created  a  Granger 
party,  which  secured  drastic  legislation  against  the  railroad  com- 
panies and  other  so-called  monopolists,  And  in  most  States 
th^e  now  exists  an  active  Prohibitionist  party,  which  agitates  for 
the  strengthening  and  better  enforcement  of  laws  restricting  or 
forbidding  the  sale  of  intoxicants.  It  deems  itself  also  a  national 
party,  since  it  has  an  organisition  wbich  covers  a  great  part  of 
the  Union.  But  its  (^>entions  are  hr  more  active  in  the  States, 
because  (he  liquor  traffic  belongs  to  Stat«  legislation.'  Since, 
however,  it  oan  rarely  secure  many  members  in  a  State  legislature, 
it  aots  chiefly  by  influencing  the  existing  parties,  and  frightening 
them  into  pretending  to  meet  it«  wishes. 

All  these  groups  <v  factions  were  or  are  associated   on  the 
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lisma  of  Borne  doctrine  or  practical  proposal  which  thejr  put 
fbnrard.  Sut  it  sDmatimee  also  happena  that,  without  any  such 
laaii^  a  P>i^  ><  formed  in  a  State  inside  one  of  Qie  regular 
■atiopal  parties ;  or,  in  obhOT  words,  that  the  national  party  in 
tfce  State  splits  op  into  two  factions,  probably  mors  embittered 
against  uch  other  than  against  the  otiier  regular  party.  Such 
State  factaona,  for  they  hardly  deserve  to  be  called  parties, 
gmerally  arise  from,  or  soon  become  coloured  by,  the  riralriee  of 
badera,  each  of  whom  draws  a  certain  number  of  politicians 
with  him.  New  Tork  is  the  State  that  has  seen  moat  of  them ; 
and  in  it  tftey  hare  tended  of  late  joa»  to  grow  more  distinctly 
pononaL  The  HunlceiB  and  Bamhumen.  who  divided  the 
Democratic  party  forty  years  ago,  and  subaequenUy  passed  into 
fts  "  Hards  "  and  tiie  "  Softs,"  began  in  genuine  diffisreneea  of 
^nion  about  canal  management  and  other  State  questions.^  Hie 
"Stalwart"  and  "Half-breed"  sections  of  the  Republican  party 
in  the  same  State,  whose  bitter  feuds  amused  the  country  a  few 
years  ago,  were  mere  factions,  each  attached  to  a  leader,  or  group 
of  leaders,  but  without  distinctive  principles. 

It  will  be  seen  from  this  fact,  as  well  as  from  others  given  in 
Ute  preceding  ch^iter,  that  the  dignity  and  magnitude  of  State 
politics  have  declined.  They  have  become  more  pacific  in  methods, 
but  lees  serious  and  more  personal  in  their  aims.  In  old  days 
the  State  had  real  political  struggles,  in  which  men  sometimei 
tookuparms.  There  was  a  rebellion  in  Massachusetts  in  1786-87, 
which  it  needed  scone  smart  fighting  to  put  down,  and  another  in 
Rhode  Island  in  1812,  due  to  the  discontent  of  the  massea  with 
the  then  existing  Oonstitulion.'  The  battJes  of  this  generation 
«e  fought  at  tile  poUing-bootliB,  tliough  sometimea  won  in  t^e 
rooms  where  the  votes  are  oount«d  by  partisan  officials.     That 

I  Tha  ii«nia  df  tlisa  faetioiu,  tht  chugM  fb»j  pui  thiou^  Uid  tlw  irsj  In 
vblob  Omj  InmMdUtalr  g<t  Inrolved  vith  th«  amUticiu  uid  uiUpathiM  of 
futkotar  ittixn,  mall  th«  faoUoiu  fn  tha  ItalUu  titim  af  the  thlrtMBth 
■od  fouTtsauth  oaBtuilat,  laoh  ai  tha  White  and  Black  Qoalb  af  Tlorsnoa  In  tha 
linu  of  Daata. 

■  In  theia  mioiatnn  dvfl  wan  ttas«  was  a  itoAmoj  for  tha  d^  folk  to  ba  « 
•Da  lida  and  tha  •crionlturtit*  on  tha  othar,  a  phanomaDon  irUoh  na  obnrrad 
hmg  ago  In  OraKn,  whan  tha  arlitocntia  putj  Uvad  In  tha  dtf  and  tha  poor  ia 
Ilia  flalda.  In  On  dzth  ixMarj  B.C.  tha  ollgatchic  po«t  nMogtiii  moumad  dtb 
tha  d^tadatlon  of  poUtlaU  l!fa  which  hwl  foUovad  tha  iotrnalon  of  tha  eoaBbj 
■horia,  nia  hoatilitr  of  the  niban  and  nxti  papalatton  aomatimaa  nonia  U 
Swltnrland.  Ths  c«uiitr7  {wopla  at  tha  cuton  of  Badl  fonglit  a  tJoodf  battls 
aama  yaai*  ago  with  tti*  paopla  ot  tha  oity,  and  tha  Ilttla  eommonwtalUi  bad  to 
I*  aabdltldad  tato  two,  BaiU  CSt;  and  Baall  Coontrv. 


D.qit.zeaOvGoOt^lc 


oair.  ZLTi  BTATB  POLITICS  S4t 

heads  are  counted  inatead  of  being  broken  u  no  doubt  an  im- 
provement. But  tliese  strugglea  do  not  always  ttir  the  blood  of 
the  people  as  those  of  the  old  time  did,  thej  eeem  to  evoke  leaa 
patriotic  interest  in  the  State,  less  public  spirit  for  securing  her 
good  govemmenb 

This  change  does  not  necessarily  indicate  a  feebler  sense  of 
political  duty.  It  is  doe  to  that  shrirelling  up  of  titfi  St&te  to 
which  I  referred  in  last  chapter.  A  century  ago  the  State  was  a 
commonwealth  comparable  to  an  Italian  republic  like  Bologna  or 
Sieuo,  or  one  of  the  Qerman  free  imperial  dtin  of  the  middle 
ages,  to  Liibeck,  for  instance,  va:  to  Nttmberg,  which,  though  it 
fOTmed  part  of  ^e  Empire,  had  a  genuine  and  vigorous  political 
life  of  its  own,  in  which  the  faiths,  hopes,  passions  of  the  dtizena 
were  inrolved.  Nowadays  tbe  facUitiea  of  oommunicaUon,  the 
movemento  of  trade,  tbe  unprecedented  diffusion  of  literature, 
and,  perhaps  not  least,  the  dominance  of  iha  great  national 
parties,  whose  full  tide  swells  all  the  creeks  and  inlets  of  a  State 
no  less  than  the  mid  channel  of  national  politics  at  Washington, 
have  drawn  the  minds  of  the  masses  as  well  as  of  the  more  en- 
lightened oitu»ns  away  from  the  State  legislatures,  whose  func- 
tions have  come  to  seem  trivial  and  their  strifes  petty.     . 

In  saying  this  I  do  not  mean  to  withdraw  or  modify  what  was 
said,  in  an  earlier  chapter,  of  the  greatness  of  an  American  State, 
and  the  attachmsnt  of  its  inhabitants  to  it  Those  iH^>positions 
are,  I  believe,  bue  of  a  State  as  compared  to  any  local  division 
of  any  European  country,  the  cantons  of  Switierland  excepted. 
I  am  here  speaking  of  a  State  as  compared  with  the  nation,  and 
of  men's  feelings  towards  their  State  to-day  as  compared  with  the 
feelings  of  a  century  ago.  I  am,  moreover,  speaking  not  so  much 
of  sentimental  loyalty  to  the  State,  considered  as  a  whole,  fw  this 
is  still  strong  but  of  the  practical  interest  taken  in  its  gorem- 
ment  Even  in  Great  Britain  many  a  man  is  proud  of  his  city, 
of  Edinhui^h  say,  or  of  Hanchester,  who  takes  only  the  slenderest 
intereat  in  the  management  of  ita  current  business 

There  is  indeed  some  resemblance  between  the  attitude  of  the 
iuhabitants  of  a  great  English  town  towards  their  municipal 
government  and  that  of  the  people  of  a  State  to  tkeit  State 
government.  The  proceedings  of  English  town  councils  are  little 
followed  or  regarded  either  by  the  wealthier  or  the  poorer  resi- 
dents. The  humble  voter  does  not  know  or  care  who  is  mayor. 
The  head  of  a  great  mercantile  house  nevedr  thinks  of  offering 
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hisuelf  for  each  a  poet  Is  London  the  Metropolitim  Board  of 
Works  raised  and  spent  k  raat  roTbnae ;  but  its  discuaeionB  vera 
eommentad  on  in  the  nBtrspapen  onlf  four  or  five  timei  a  Tear, 
and  very  feir  pereons  of  good  social  stonduig  were  to  be  found 
among  its  members.  Allowing  for  the  contrast  between  the 
English  bodies,  with  their  strictly  limited  powers,  and  the  im- 
mense ooitipetence  of  an  Ameri<3ui  State  legislature,  this  English 
phenomenon  is  sufficieotlj  like  those  of  America  to  be  worth 
taking  as  an  illnstration. 

We  may  accordingly  say  that  the  average  American  voter, 
belonging  to  the  labouring  or  farming  or  shopkeeping  class, 
troubles  himself  littie  about  the  conduct  of  State  business.  He 
votes  the  party  ticket  at  eTections  as  a  good  party  man,  and  is 
pleased  when  his  party  wine.  When  a  question  oomes  up  which 
interests  him,  like  that  of  canal  management,  or  the  regulation  of 
raOway  rates,  or  a  limitation  of  the  hours  oi  labour,  he  is  eager 
to  use  bis  vote,  and  watches  what  passes  in  the  legislature.  He 
ia  Bometdmes  excited  over  a  contest  for  the  governorship,  and  if 
hbe  candidate  of  the  otber  party  is  a  stronger  and  more  honest 
man,  may  poesiUy  deeert  Us  party  on  that  one  issue.  But  in 
ordinary. times  he  does  not  follow,  tlie  proceedings  of  the  leglslsr 
tore,  as  indeed  how  could  he  t  seeing  ^at  they  are  most  scantily 
reported.  The  politics  which  he  reads  by  jH'eference  are  national 
politics;  and  especially  whatever  touches  the  next  presidential 
election.  In  State  contests  that  which  chiefly  fixes  hia  attention 
is  At  influence  of  a  State  victory  on  an  a]q>roaching  oatitAui] 
contest 

The  more  educated  and  thoughtful  cittien,  especially  in  great 
States,  like  New  York  and  Pennsylvania,  is  apt  to  be  disgusted 
by  the  sordidnees  of  many  State  politicians  and  the  pettiness  of 
most  He  regards  Albany  and  Harrisbnrg  much  as  he  refprds  a 
wasps'  nest  in  one  of  the  trees  of  his  suburban  garden.  The 
insectj  eat  his  fruity  and  may  sting  hia  children ;  but  it  ia  too 
much  trouble  to  set  up  a  ladder  and  try  to  reach  them.  Some 
pnbli(Mq>irited  young  men  havc^  however,  thrown  themselves  into 
the  muddy  whu'lpool  of  the  New  York  legislature,  chiefly  for  the 
sake  of  oatrying  Acts  for  the  better  govmmient  of  cities.  If 
their  tenacity  proves  equal  to  their  conrage  they  will  gain  ip 
time  the  active  support  of  those  who  have  hidierto  stood  aloo^ 
regarding  State  polities  as  a  squabble  over  offices  aod  joba.  But 
the  pnralanoe  cf  tiie  rule  thM  a  nao  eao  be  eleoted  Mtly  in  tiie 
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district  where  he  lirea,  renders  it  difficult  to  create  k  refomring 
party  in  a  legislature,  so  tlie  men  who,  instead  of  shrugging  Uieir 
ehoniders  put  them  to  the  vheel,  generally  prefer  to  carry  their 
energies  into  the  field  of  national  politico,  thinldag  that  larger 
and  swifter  results  are  to  be  oht^ed  there,  because  victories 
achieved  in  and  through  the  National  government  have  an  imme- 
diate moral  influence  upon  nuuiy  States  at  once,  whereas  reforms 
in  Nev  York  make  no  great  difference  to  Pennsylvania  or  Ohio. 
A  European  observer,  sympathetic  with  the  aims  of  the 
reformers,  is  inclined  to  think  that  the  battle  for  honest  govern- 
ment ought  to  be  fought  everywhere,  in  State  legislatures  and 
city  councils  as  well  as  in  the  national  elections  and  in  tlie  press, 
and  is  at  first  surprised  that  so  much  efi'ort  should  be  needed  to 
secure  what  all  good  oitisens,  to  whichever  party  they  belong, 
might  be  expected  to  work  for.  But  he  would  be  indeed  a  seU- 
confident  European  wiio  should  fancy  he  had  discovered  anything 
which  had  not  already  occurred  to  his  shrewd  American  friends ; 
and  the  longer  such  an  observer  studies  the  problem,  the  better 
does  he  leam  to  appreciate  the  difficulties  which  the  system  of 
party  organisation,  which  I  must  presently  proceed  to  deecribe, 
throws  is  the  way  of  ^  raf^Toing  effort& 
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Or  the  5,001,404  equaro  miles  whieh  conatibite  tiko  am  of  the 
TTnited  States,  3,400,670  are  iaclnded  within  the  bounds  of  the 
fortf-lwo  States  whose  government  has  been  described  to  the 
last  preceding  chapters.  The  1,100,7-34  square  milea  which 
remain  fall  into  the  three  following  dirisioiu  : — 
Five  organized  Territories,  viz^  Wyoming, 'Idaho,  Utah,  Ariiona, 

New  Mexico  499,436  square  miles. 
Two  unorganized  Territories,  via. 

Alaska     ....  631,409       da 

ladian  territory  W.  of  Arkansas   .  69,830       da 

The  Federal  district  of  Columbia      .  .  70       da 

Of  these  the  Uiree  latter  may  be  dismissed  in  a  word  or  twa 
The  District  of  Columbia  is  a  piece  of  land  set  apart  to  contain 
the  city  of  Washington,  which  is  the  seat  of  the  Federal  govern- 
ment It  ia  governed  by  three  commiasionws  appointed  by  the 
President,  and  has  no  local  legislature  nor  municipal  government 
the  only  l^Blative  authority  being  Congress, 

Alaska  (populationnn  1S80,  30,178,  of  whom  392  were  whites) 
and  the  Indian  territory  are  also  nnder  tho  direct  authority  <rf 
officers  appointed  by  the  President  and  of  laws  passed  by  Con- 
gress. Both  are  chiefly  inhabited  by  Indian  tribes,  v>me  of  which, 
however,  in  the  Indian  Territory,  and  particularly  the  Cherokees, 
have  made  considerable  progress  in  civilization.^  Neither  regign 
is  likely  for  a  long  time  to  come  to  receive  regular  political 
inatitutiona 

*  Tbm  m  On  elTiliwd  trlbw  in  thk  tanltoiy,  CharokMa,  CbocUvi,  Chkka 
•iwi,  Cnalu,  and  BsmliiolM.  **  Each  trib*  muugM  fla  mrn  albiim  nndv  ■  oon 
EtitatloD  modtllsd  upon  that  of  tb<  United  Stetea.  Each  has  a  common  nlioal 
iTiUm,  indnding  adiMli  for  adTancad  inatraction,  all  inpported  by  t^e  Itii1I«ih 
HiamaelTaa.  Th«  agent  of  tha  NatlonU  Indian  Daraaoa  Aaoclation  aajn  Uiat  tbo* 
ia  not  In  tha  Cherokn  Nation  a  ilngls  Indian  of  alther  aax  orar  Bfloan  jmn  ol 
tft  vho  cannot  read  or  irTiU."^Rgieri  ^  Uit  U.&  OarnmiaMiniT  a/  Xdueatioit. 
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TTntil  1889,  the  org&nised  Territories,  eight  id  number,  Canned 
a  broad  belt  of  country  extending  from  Canada  on  the  north  to 
Mexico  on  the  Kutli,  and  teporating  the  States  of  the  MiBsiaeippi 
ralley  from  thoM  of  the  Pacific  alopa  In  that  year  Congren 
paaaed  Acta  under  which  three  of  them  became  entitled  to  be 
admitted  ae  Statea ;  and  these  thred  have  now  (October  1889) 
«nacted  Constitutions  and  thereby  M'ganized  themselves  as  States. 
I'therefore  speak  of  them  as  being  already  the  four  States  of  N. 
Dakota,  S.  Dakota,  Montana,  and  Washington.  The  five 
Territories  which  remain  require  some  description,  becanse  they 
preeent  an  interesting  form  of  autonomy  or  local  seU-govemment, 
differiog  from  that  which  exists  in  the  several  States,  and  in  some 
points  more  akin  to  that  of  the  EeU-goveming  colonies  of  Oreat 
Britain.  This  form  has  ia  each  Territory  been  created  by  Federal 
statutes,  beginning  vith  the  great  Ordinance  for  the  Qovemment 
of  the  Territory  of  the  United  States  north-west  of  the  Kiyer 
Ohio,  passed  by  the  Congress  of  the  Confederation  in  1787. 
Since  that  year  many  Territories  have  been  organized  under 
different  statutes  and  on  difierent  plans  out  of  the  western 
dominions  of  the  United  States,  under  the  general  power  con- 
ferred upon  Congress  by  the  federal  Constitution  (Art  iv.  §  3) : 
and  all  bnt  the  above-mentioned  fire  hare  now  become  States. 
4t  first  local  legislative  power  was  vested  in  the  Governor  and 
the  judges ;  it  is  now  exercised  by  an  elective  legislature. 
The  present  organization  of  these  five  is  in  most  respects 
identical ;  and  in  describing  it  I  shall  ignore  minor  differences. 

The  fundamental  law  of  every  Territory,  ss  of  every  State,  is 
Uie  Federal  Constitution ;  but  whereas  every  State  has  also  its 
own  popularly  enacted  State  Constitution,  the  Territories  are  not 
legnlated  by  any  similar  instruments,  which  for  tltem  are  replaced 
by  the  Federal  statutes  establishing  their  government  and  pre- 
scribing its  form.  However,  some  Territories  have  created  a  sort 
of  rudimentary  constitution  by  enacting  a  Bill  of  Kighta* 

In  every  Territory,  as  ia  every  State,  the  executive,  legislative, 
and  judicial  depnrtmenta  are  kept  distincL  The  Executive  con- 
sists of  s  governor  appointed  for  four  years  by  the  President  of 

ISSfl.  Tba  total  papnUtioa  at  th*  ludiui  Tarrltor;  Ij  utlmmtod  it  from  80,000 
to  7S,00(1  ;  tlis  toUl  liamlwr  of  trll*l  IndliDt  ia  ths  United  Btala  (ualading 
Aliukt)  at  260,000,  beridu  68,(07  non-trlbd  («nsai  at  ISSO). 

*  Arinma  In  profidinji  that  ii«r  Bill  ot  Righti  ahall  h«  ehangcibla  onlj  '.y  tba 
vota  of  >  m«Jorit)r  ot  all  ths  mamben  elsoled  to  the  TariltorUl  l^ltiitura  gim  it 
■  ipoeka  of  rigiditj. 
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the  UDited  States,  with  the  consent  of  the  Senate,  And  removable 
by  Uie  President,  together  with  b  Mcrebuy,  b«Bflurer,  uiditor, 
and  ufluallj  also  a  auperictondeat  of  public  instruction,  and  a 
librarian.  The  goTemor  oommands  the  militia,  and  has  a  veto 
upon  the  act«  of  the  legislature,  which,  however,  may  (except  in 
Utah  and  Arizona)  be  overridden  hj  a  two-tldrda  majmty  in 
each  house.  He  is  tesponsible  to  the  Federal  govemmentf  and 
reports  yearly  to  the  I^eaident  on  the  conditiou  of  the  Tanritory, 
often  making  lus  report  a  sort  of  prospectus  in  which  the  advan- 
tagCB  which  his  dominions  offer  to  intending  immigrante  are  fondly 
Eet  forth.  He  also  sends  a  meseage  to  the  legislature  at  the 
beginning  of  each  session.  Important  as  the  post  of  GovenKH*  is, 
it  ia  often  beatowed  as  a  mere  piece  of  party  patronage,  with  no 
great  regard  to  the  fitness  of  the  appointee. 

The  Legislature  is  composed  of  two  Houses,  a  Couiicil  of 
twelve  persons,  and  a  House  of  Representatives  of  twenty-four 
persons,  elected  by  districts.  Each  is  elected  by  the  voters  of  the 
Territory  for  two  years,  and  sits  only  once  in  that  period.  The 
aesaion  is  limited  (by  Federal  statutes)  to  sixty  days,  and  the 
salary  of  a  membdr  is  $1  per  day.  The  Houses  work  mueh  like- 
those  in  the  States,  doing  the  bulk  of  their  business*  by  standing 
committees,  and  frequently  suspending  their  rules  to  run  mea- 
sures through  with  tittle  or  no  debate.  The  electoral  franchise 
ia  left  to  be  fixed  by  Territorial  statute,  but  Federal  statutes 
l^eacribe  that  every  member  shall  be  resident  in  the  district  he 
represents.  The  sphere  of  legislation  aUowed  to  the  legislatare 
is  wide,  indeed  practically  «a  wide  as  that  enjoyed  by  the  legis- 
lature of  a  State,  but  subject  to  certwn  Federal  restrictiona' 
It  is  subject  also  to  the  stiU  more  important  right  of  Congress 
to  annul  or  modify  by  its  own  statutes  any  Territorial  act  In 
some  Territories  every  act  must  be  submitted  to  Congress  for  its 
approval,  and,  if  disapproved,  is  of  no  effect;  in  others  sub- 

'  R<Tu»d  etatatsi  of  TT.S.  ol  1S78, 1  1861.— "Tlia  l^lmtln  powar  ot  tnrj 
Territory  ihBll  extend  to  ill  rightful  itibjeob  of  !agl«Utloa  not  InoondsUnt  with 
iha'Conatitntiaa  uid  Uwi  of  thi  United  Stitet  Bat  no  Uw  iluU  b«  pMMd 
Interfering  with  the  piitnery  dlipaeel  of  the  loil  ;  no  teii  ahell  be  tmpoMd  on  tlia 
property  at  the  Doited  Statca,  nor  ahall  the  lanili  or  othai  property  of  nou- 
reildentetie  t«ied  higher  than  the  Undi  or  other  propartr  at  reildenti. 

I  1886.— "Itie  legliUtive  usenibliee  of  the  taranX  Tenltoiltt  ttill  not  gntot 
pnTitte  Chuten  or  eipecial  prlTllegea,  bat  they  may,  hy  gueral  IncorpontloB 
act*,  pemit  penonj  to  aaiDclate  themialvea  together"  tot  Tutoiu  iBdnatrU  ind 
beDaToIent'purpoaal  apedflod.  Other  reatrlotloDi  hare  bMB  Impoaod  b;  nbM 
queut  lUtntea,    Sh  eipeclilly  Acta  of  1886,  eb^  818,  J  S. 
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auision  IB  not  required  But  in  all  CongrsBS  may  exerdse  without 
stint  ite  power  to  oTerride  tiie  Etatutea  passed  by  a  Territorial 
1egisUtui«,  as  tbe  Britiah  Parliament  maj  override  thoea  of  a 
M^-goreming  oolonj.  This  power  is  not  largely  or  often  exer- 
ciied.  Th'  moat  remarkable  instance  has  been  furnished  by 
Utah,  where  congressional  legislation  has  had  a  haid  fight  in 
iM^eaking  down  polygamv  finding  it  necessary  even  to  impose  ■ 
test  oath  upon  voters. 

The  Judiciary'  consists  of  three  or  more  judges  of  a  Supreme 
Court,  appointed  for  four  years  by  the  Preddent,  with  the  con- 
sent of  the  Senate  (salary  $S0OO),  together  with  a  U.S  district . 
attorney  and  a  U.S.  marshal  The  law  they  administer  is  paiUy 
Federal,  all  Federal  statutes  being  construed  to  take  effect,  where 
properly  applicable,  in  the  Territories,  partly  local,  created  in 
each  Territory  by  its  own  statutes;  and  appeals,  where  the  sum 
in  dispute  is  above  a  certain  value,  go  to  Uie  Supreme  Federal 
Court.  Although  ^ese  opurts  are  created  by  Congress  in  pur- 
suance of  its  general  sovereignty — they  do  not  fall  within  the 
provisions  ofthe  Constitution  for  a  Federal  judiciary — the  Terri- 
torial legislature  is  allowed  to  r^ulate  their  practice  and  pro- 
cedure. The  expenses  of  Territorial  eovemments  are  borne  by 
tile  Federal  beasnry. 

The  Territories  send  neither  senators  nor  refn-esentatives  to 
Congress,  nor  do  they  take  part  in  {residential  elections.  The 
House  <rf  Bepresentativee,  under  a  statate,  admits  a  delegate 
from  each  of  tbem  to  nt  and  speak,  but  of  course  not  to  vote, 
because  the  right  of  voUng  in  Congress  depends  on  the  Federal 
Constitution.  The  position  of  a  dtisen  in  a  Territory  is  there- 
fore a  peculiar  one.  What  may  be  called  his  private  or  passive 
citisenshjp  is  complete :  he  has  all  the  immunities  and  benefits 
which  any  other  American  citizen  enjoya  But  the  public  or 
active  side  is  wanting  so  far  as  the  National  government  is  con- 
cerned, although  complete  for  local  purposes.  He  is  in  the 
position  of  an  Australian  subject  of  the  British  Crown,  who  has 
full  British  citizenship  sa  respects  private  civil  rights,  and  a 
share  in  the  government  of  his  o)m  colony,  but  does  not  partici- 
pate in  tiie  government  of  the  British  empire  at  large.^  It  may 
seem  inconsistent  with  principle  that  utizens  should  be  taxed  by 
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ft  goTcnunent  in  wboss  la^alaturo  tbe;  are  not  represeuted ;  bnt 
tile  pntctieal  objectjonfl  to  giving  the  full  rights  of  8tat«e  to 
theie  compaifttiralj  rude  communities  outweigli  ^aj  Buch  theo- 
retioal  difScultiea.  It  must  moreover  be  remembered  Uut  ti 
Tenitoiy,  which  m&y  be  called  an  inchoate  or  rudimentary  State^ 
looks  forward  to  become  a  complete  Stat&  When  its  popula- 
tion becomes  oqual  to  diat  of  an  average  congressional  district, 
ita  claim  to  be  admitted  as  a  State  is  tteong,  and  in  the  abaence 
of  speciSo  objeetiona  will  be  granted.  Congress,  however,  has 
abeolute  discretion  in  the  matter,  and  often  uaes  ita  diacrelion 
under  party  political  motive*.  Xevada  was  admitted  to  be  a 
State  when  its  populatjon  was  only  about  20,000.  It  snbae- 
qaently  roea  to  62,000,  but  has  now  declined  to  about  40,000. 
Utah  and  New  Mexico^  the  former  with  143,963,  the  latter  with 
119,665  inhabitanta,  at  the  last  cenaua  (1880),  have  been  refused 
admission,  the  population  of  the  latt«r  being  largely  of  Mexican 
blood,  while  the  former  is  deemed,  on  account  of  the  strengtli 
iiul  peculiar  institutions  of  the  Mormon  Church,  not  fit  for  that 
emancipation  from  the  tutelage  of  Congress  which  ila  erection 
'  into  a  State  would  confer.  When  Congress  reaolTea  to  turn  a 
Territory  into  a  State,  it  usually  passes  an  enabling  act^  under 
which  tbe  inbabitonts  elect  a  Constitutional  Convention,  which 
frames  a  draft  constitution  ;  and  when  this  has  been  submitted 
to  and  accepted  by  the  vot«TS  of  the  Territory,  the  act  of  Con- 
gress takes  effect ;  the  Territory  is  transformed  into  a  St»te^  and 
proceeds  to  send  its  senators  and  reinresentatives  to  Congress  in 
the  usual  way.  The  enabling  act  may  prescribe  conditions  to  be 
fulfilled  by  the  State  constitution,  but  cannot  legally  narrow  the 
right  which  the  citisens  of  the  newly-formed  State  will  enjoy  of 
subeeqnently  modifying  that  instrument  in  any  way  not  incon- 
sistent Trith  the  provisions  of  the  Federal  Constitution. 

The  arrangements  above  described  seem  to  work  well.  Self- 
government  is  practically  enjoyed  by  the  Territories,  despite  the 
supreme  authority  of  Congress,  just  as  it  is  enjoyed  by  Canada 
and  the  Australian  colonies  of  Great  Britain  despite  the  legal 
right  of  the  British  Parliament  to  legislate  for  every  part  of  the 
Queen's  dominions.  The  want  of  a  voice  in  Congrew  and  presi- 
dential elections,  and  the  fact  that  the  governed  is  set  over  them 
by  an  external  power,  are  not  felt  to  be  practical  grievances, 
partly  of  course  because  these  young  communities  are  too  small 
and  too  much  absorbed  in  the  work  of  developing  the  country  to 
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be  keenly  interOBted  in  national  politics.  Their  local  political 
life  mncli  reaemblee  that  of  the  newer  Western  States.  Bo& 
I>emobrBtB  and  Bepablicans  hare  tiieir  regular  party  oi^anisa- 
tions,  but  the  biuiness.  of  a  Temtorial  legislature  gives  little 
opportunity  for  any  real  political  controrernes,  though  abundant 
opporttmitieB  for  local  jobbing 

Before  we  pass  away  from  the  Tenitmes,  H  may  be  proper  to 
say  a  few  word*  regarding  the  character  and  prolMble  future  as 
well  of  the  three  which  are  now  passing  into  States  as  of  the 
five  which  remain,  and  out  of  which  Bereral  new  States  will 
ultimately  be  shaped. 

The  lai^gest,  the  most  populous,  and  in  every  way  the  most 
advanced  is  Dakota  (now  forming  itself  into  the  States  of 
Korlh  Dakota  and  Sonth  Dakota)  which  lies  west  of  Minnesota, 
and  south  of  tlie  Canadian  province  of  Manitoba.  Its  area  is 
147,700  square  miles,  greater  than  that  of  Pmssis,  and  mai^ 
greater  than  that  of  ^e  United  Kingdom  (ISO^SOO  square 
miles).  Its  eastern  and  soathem  parts  are  becoming  rapidly 
filled  by  an  intelligent  farming  population,  largely  Scandin- 
avian in  blood.  Possessing  a  vast  area  of  undulating  prairie 
laud,  well  fitted  for  wheat  crops,  and  at  least  the  eastern  port 
of  which  receives  enough  rain  to  make  tillage  easy  without 
'  irrigation,  the  two  Dakotas  are  evidently  destined  to  be 
among  the  wealthiest  and  most  powerfid  commonwealths  in  the 
Union. 

Uoutana  has  an  euormoua  urea  (110,310  square  miles),  but 
much  of  it  consists  of  bare  mountains  or  thin  and  scarcely  profit- 
able forest  There  are,  however,  so  many  rich  valleys  and  such 
an  abundance  of  ranching  land,  not  to  speak  of  the  valuable 
mines,  that  the  still  scanty  population  wiU  soon  be  large  in  some 
districts.  In  others,  however,  it  must  long  remain  so  sparse  that 
the  policy  of  admitting  this  vast  region  at  present  to  the  full 
rights  of  a  State  may  seem  open  to  question. 

Washington,  situated  on  the  shores  of  the.Pacifie  between 
Oregon  and  British  Golumbia,  had  a  much  stronger  claim  than 
Montana,  and  is  fully  fit  for  the  rank  of  a  self-governing  State. 
That  pu-t  of  itwbich  Hes  west  of  Cascade  Kange  has  a  moist  and 
equable  climate,  much  resembling  the  climate  of  western  England, 
though  somewhat  less  variable.  Many  of, the  familiar  genera 
and  even  species  of  Brituh  plants  reappear  on  its  hiUsides.  The 
forests  are  by  far  the  finest  which  the  United  States  possess,  and 
VOL.  I  3  O 
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will,  thoiigh  they  an  being  aadly  •quandered,  remain  a  souroe  of 
wealth  for  a  centoiy  or  more  to  come.  I  haTe  trareUed  through 
oanf  mJlea  of  woodland  where  nearly  ereiy  tree  wm  orer  250 
feet  liigh.  The  eaatem  half  of  the  Territory,  lying  on  the 
inland  aide  of  the  mountains,  ie  very  much  drier,  and  with  greater 
extremes  of  heat  and  cold ;  but  it  ia  in  parte  extremdy  EutUe. 
To  all  appearance  Washington,  which  had  in  1880  a  popolation 
of  76,000,  having  more  than  trebled  since  1870,  wiU  by  the  end 
of  this  century  have  at  least  800,000. 

The  Territories  of  Wyoming  and  Idaho,  which  lie  to  the  eontli 
of  Montana  and  are  traversed  by  a  number  of  lofty  ranges  belong- 
ing to  the  Bocky  Mountain  system,  have  comparatively  litti^ 
agricultural  land,  and  even  their  pastoral  tracts  suffer  trom  the 
extreme  dryness  of  the  climate.  There  are,  however,  rich 
mineral  deposite,  especially  in  Idaho ;  there  are  in  some  places 
extensive  forests,  though  of  trees  inferior  in  siie  to  those  of  the 
Pacific  coast  The  population  of  these  Territories  will  tiierefwe 
continue  to  increase  rapidly,  especially  wh«i  the  fertile  lands 
of  Dakota  have  been  filled  up.'  But  that  population  is  likely 
to  remain  much  less  dense,  and  lees  etahle  in  iia  character, 
than  the  Dakotan.  It  may  therefore  be  doubted  whether 
either  of  them  will  be  admitted  as  a  State  for  many  years  to 
come. 

(Jtah  was,  before  the  arri^  of  the  Mormons  in  1848,  a 
desert^  and  indeed  an  arid  desert,  whose  lower  grounds  were 
covered  with  that  growth  of  alkaline  plants  which  the  Ameri- 
cans call  s^e-brush.*  The  patient  labour  of  the  Saints,  directed, 
at  least  durii^  the  pontificate  of  Brigham  Young,  by  an  able  and 
vigilant  autooracy,  has  transformed  the  tracts  lying  along  the 
banks  of  streams  into  fertile  grain,  vegetable,  and  fruit  farms. 
The  water  which  descends  from  the  mountcuns  is  turned  over  the 
level  ground ;  the  alkaline  substances  are  soon  washed  out  of  the 
soil,  and  nothing  more  than  irrigation  is  needed  to  produce 
excellent  crops.  Aft«r  this  proceee  had  advanced  some  way  the 
discovery  of  rich  silver  mines  drew  in  a  swaim  of  Gentile 
colonists,  and  the  non-Mormon  population  of  some  districts  is 
now  considerable.     As  Utah  had  in  I860,  144,000  inhabitants, 

>  In  18S0  thew  tiro  TnTitariu  lud  only  kboat  G3,000  paopla  batwMn  tfasm. 

*  Th<  ao-c^led  u^-bn»li  pluita  ar«  not  ipecln  ol  vbat  to  Englud  li  wiled    , 
ugB  (Bdrii)  litit  miutlj  beloDS  to  tbe  order  CompoilUe,  'which  is  tummillf  atranf; 
in  America.    Bometbljig  like  i  tblrd  of  the  toUI  phienogimoiu  geaen  of  the 
United  SMtea  hiTe  been  eatimUed  to  belong  to  i^ 
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it  would  long  tga  have  been  admitted  u  k  State  but  for  Hm 
deaire  of  Congreai  to  retain  ccaajiata  legisIatiTe  control,  end 
thereby  to  stomp  out  polygamy.  Hub  object  seems  at  last  not 
unlikely  to  be  attaino^  sod  althou^  much  of  the  Tenitoiy  ia 
likely  to  remain  barrsa  and  uninhabited,  enough  ia  fit  for  tillage 
and  for  dairy-farming  to  give  it  a  prospect  of  supporting  a  laige 
settled  popidation. 

New  Mexico,  wiQi  an  area  larger  Hian.^  United  Kingdom 
(popnlatitm  in  1880,  130,000),  is  still  largely  peopled  by  Indo- 
Spuiiah  Mexicans,*  who  speak  Spanish,  and  are  obriously  ill 
fitted  for  l^e  self-goTemment  which  orgamc&tion  as  a  State 
impliea  Water  is  too  scarce  and  ^e  soil  too  hilly'  to  make 
agriculture  generally  available.  The  same  remark  iqiplies  to 
Arisona,  the  sides  of  whose  splendid  mountain  groups  are  barren, 
aiid  most  of  whoee  plains  support  only  a  scanty  vegetation.  Both 
Territories  are  rich  in  minerals,  but  a  mining  population  is  not 
only  apt  to  be  disorderly,  bat  is  fluctuating,  moving  frcon  camp 
to  camp  as  richer  depoeits  an  discovered  or  old  veins  worlced  auL 
It  seems  doubtful,  therefore,  whether  any  one  of  the  four  mining 
and  ranching  Territories  (via.  tdabo^  Wyoming,  New  Mexico, 
Arieona)  is  likely  to  be  formed  into  a  State  at  any  presently 
assignable  date.  The  time  must  come  when  tJie  increase  of 
population  m  the  region  immediately  to  t^e  east  of  the  Rooky 
Mountains  will  turn  a  fuller  stream  of  immigration  into  these 
less  [^omising  region^  and  bring  under  irrigation  culture  large 
tracts  which  are  now. not  worth  working  No  one  can  yet  say 
when  that  time  will  arrive.  Till  it  arrives  it  will  be  for  tlie 
benefit  of  these  Territories  themselves  tiiat  they  should  remain 
content  with  that  limited  and  qualified  form  of  self-government 
which  tJiey  now  enjoy,  and  under  which  tiey  can  practically 
legislate  for  their  own  peculiar  oonditjons  with  sufficient  freedom. 

Europeans  may,  however,  ask  why  the  theory  of  American 
democracy,  which  deems  all  citizens  entitled  to  a  voice  in  the 
National  government^  should  not  at  least  so  far  prevaO  as  to  give 
the  inhabitants  of  the  Territories  the  right  of  snffiiage  in  con- 
gressional and  presidential  eleciion&  "  Does  not,"  he  may  say, 
"  the  hct  that  each  sends  a  delegate,  though  a  voteless  delegate, 
to  the  House  of   Bepresentatives   and  two   delegat«s   to  the 

'  Ulan  an  klw  aboat  10,000  Indlim,  nuu  of  tliam  Mttlod  md  comparatinlr 
ftrUnd.  It  ii  ho*  that  ths  »-«ll«d  "  piublM  "  sra  (mad,  n  iatoMting  ts 
tkafUmolCf^ 
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fistional  Nominating  ConveationB  (to  be  hereafter  described) 
imply  tha^  the  unenfranchised  position  of  the  teaidento  in  a 
Tcoritoiy  is  felt  to  be  indefensible  in  tiheorj  1 " 

This  is  true.  If  it  waco  possible  under  the  Fedeial  Constita- 
tion  to  admit  Territorial  nddwits  toactiye  Federal  citizenship — 
that  is  to  sayj  to  Federal  suffirage — admitted  they  would  ha. 
But  the  Union  is  a  union  of  States.  It  knows  qo  r^nrepMitatives 
in  Cangresa,  no  electioTi  for  the  Presidency,  except  thoe*  chosen 
in  States  by  State  voters.  The  only  means  of  granting  Federal 
Buf&age  to  citizens  in  a,  Territory  would  be  to  turn  the  Territory 
into  a  State.  This  would  confer  a  power  of  self-gOTemment^ 
guaranteed  by  the  Federal  Constitution,  for  which  the  Territory 
might  be  still  un£t  But  it  would  do  still  more.  It  would 
entitle  this  possibly  small  and  rude  community  to  send  two 
senatora  to  the  Federal  Senate  who  would  there  hare  as  much 
wei^t  as  the  two  senators  from  New  York  with  ita  six  millions 
of  people.  This  is  a  result  from  which  Congress  may  fairly  recoil. 
And  a  practical  illustration  of  the  evils  to  be  feared  has  been 
afforded  by  the  case  of  Nevada,  a  State  whooe  inhahitant«  number 
only  about  40,000,  and  which  ia  really  a  group  of  burnt-out 
mining  camps.  Its  population  is  obviously  unworthy,  of  the  privi- 
lege of  sending  two  men  to  the  Senate,  and  has  in  fact  allowed 
itself  to  sink,  for  political  purposes,  into  a  sort  of  rotten  borough 
which  can  be  controlled  or  purchased  by  the  leaders  of  a  Silver 
Bing.  It  would  evidently  have  been  better  to  allow  Nevada  to 
remain  in  the  condition  of  a  Territory  till  a  large  settled  and 
orderly  oommunity  had  occupied  her  surface,  which  is  at  present 
a  parched  and  dismaJ  desert,,  in  which  the  atareams  descending 
from  Uie  eaetem  slope  of  the  Sierra  Nevada  soon  loee  themaelvee 
in  lakes  or  marehee.  On  a  review  of  the  whole  matter  it  may 
safely  be  said  tiuit  iba  American  scheme  of  Territorial  government, 
though  it  sufTera  from  the  occaaional  incompetence  of  the  Gover- 
nor, and  is  inconsistent  wi^  democratic  ^eory,  has -in  practioe 
worked  weU,  and  gives  little  groia^  for  discontent  eves  to  the 
inhabitants  of  the  Territoriea  themeelTeii 
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LOCAL    QOTXRHHSNT 

This  ia  Uis  place  for  an  account  of  local  government  in  the  United 
States,  beoaiue  it  is  a  matter  regulated  not  by  Federal  law  but  by 
the  MTeral  States  and  Territoriea,  each  of  wtuch  establisliea  such 
local  authoritjeo,  niral  and  urban,  as  the  people  of  tiie  State  or 
Territor;  desire,  and  inveats  them  with  the  requisite  powers.  But 
this  Tory  fact  indicates  the  immensity  of  the  subject  Each  State 
has  its  own  system  of  local  areas  and  authorities,  created  and 
worked  under  its  own  laws ;  and  though  these  systems  agree  in 
many  points,  they  differ  in  so  many  others,  that  a  whole  volume 
would  be  needed  to  give  even  a  summary  view  of  tlieir  peculiarities. 
AH  I  can  here  attempt  is  to  distinguish  the  leading  types  of  local 
government  to  be  found  iu  the  United  States,  to  describe  the. 
prominent  features  of  each  type,  and  to  explain  the  iuffuence  which 
the  large  scope  and  popular  character  of  local  administration  exer- 
cise upon  the  general  life  and  well-being  of  the  American  people. 

Three  types  of  rural  local  government  are  discernible  in 
America,  "the  first  is  characterized  by  its  unit^  the  Town  or 
Township,  and  exists  in  the  six  New  England  States.  The  second 
is  characterized  by  a  much  larger  unit,  the  county,  and  prevails 
in  the  southern  States.  The  third  combines  some  features  of  tlie 
first  with  some  of  the  second,  and  may  be  called  the  mixed 
system.  It  is  found,  under  a  considerable  variety  of  forms,  in 
tjie  middle  and  nor^-westem  States.  The  differences  of  these 
three  types  are  interesting  not  only  because  of  the  practical 
instruction  they  afford,  but  also  because  they  spring  from 
original  differencea  in  the  character  of  the  colonist  who  settled 
along  the  American  coas^  and  in  the  conditious  under  which  the 
conmiunities  there  founded  were  developed. 

The  first  New  England  setUere  were  Puritans  in  religion,  and 
sometimes  inclined  to  republicanism   in  politico,      fliey  were 
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lu^lj  townsfolk,  accuBtomed  to  municipal  life  and  to  restry 
■neetings.  They  planted  their,  tauj  communitaeB  along  tlio  aea- 
diora  and  the  bu^  of  riven,  endonng  them  with  stockadea  for 
protection  against  the  warlike  Indiuu.  EftCh  wu  obliged  to  be 
aelf-snScin^  tiecauM  divided  hy  rocks  and  woods  from  the 
athen.  'Each  had  its  common  pasture  on  which  the  inhabitants 
turned  out  Uieir  cattle,  and  which  officers  were  elected  to  manage. 
Each  was  a  religious  ae  well  as  a  eivil  bodj  politic,  gathered 
lound  the  church  as  its  centre;  and  the  equal^tty  which  prevailed 
in  the  congregation  prevailed  also  in  dvil  affairs,  the  whole 
oonununi^  meeting  under  a  president  or  moderator  to  discuss 
affairs  of  common  interest  Each  such  settlement  was  called  a 
Town,  or  Township,  and  was  in  fact  a  miniature  commonwealth, 
«Tercising  a  practical  Bovereignty  over  the  property  and  [Mrsons 
of  its  members — for  there  was  as  yet  no  State,  and  the  distant 
home  government  scarcely,  cared  to  interfere— but  exerciaing  it 
aa  thoroughly  dsmooatio  prindplei.  Its  cen^  was  a  group  of 
dwellings,  often  surrounded  by  a  fence  or  wall,  but  it  included  a 
rural  area  of  several  square .  miles,  over  which  farnthouses  and 
clusters  of  houses  began  to  spring  up  when  the  Indians  retired. 
The  name ' "  town  "  covered  the  whole  of  this  area,  which  was 
never  too  large  for  all  Uie  inhabitants  to  come  together  to  a 
central  place  of  meeting.  This  town  oi^anu^tion  remained 
sbong  and  close,  the  colonists  being  men  of  narrow  means,  and 
held  together  in  each  settlement  by  the  needs  of  defence.  And 
though  presently  the  towns  became  aj^regated  into  counties,  and 
the  legislature  and  governor,  £nt  of  the  whole  colony,  and,  after 
1776,  of  the  State,  began  to  exert  their  superior  authority,  the 
towns  (which,  be  it  remembered,  remained  rural  communities, 
making  np  the  whole  area  of  the  State)  held  their  ground,  and 
are  to  tlus  day  the  true  units  of  political  life  in  New  England, 
the  solid  foundation  of  that  well- compacted  structure  of  s^lf- 
govemment  which  European  philosophers  have  admired  and  the 
new  States  of  the  West  have  sought  to  reproduce.     Till  1821  ^ 

'  BiMtcRi  GOntliiaBd  to  b*  ■  toin  goranud  by  ■  prlniarr  UMmb^  ot  tU  eltixaiit 
tlU  1822 ;  did  aTUi  tb<n  th*  town -meeting  mi  not  qoit*  >tNiIlih*d,  for  *  prn- 
Tinaa  «u  introdnnsd',  Intanded  to  utiMtf  coDHTTktJn  damoorstla  fteUsA  into 
ths  Gltjr  charter  gnnted  bj  itktute  Id  that  jear,  ampowariiig  tlia  maror  and  aldar- 
men  to  call  geuenl  meatingi  ot  the  dtlnou  qnaliflsd  to  Toto  in  oit;  aJtlin  "  to 
Gonnlt  upon  tlia  common  good,  to  glre  initrnctloiu  to  tbelr  ntmaantatlTca,  asd 
to  tik*  all  lawful  meaiu  to  obtain  a  redreia  of  u;  grigraiiOM. "  Booh  prtaoai? 
aaaambUaa  are,  howeTW,  saTat  ---^-. 
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tbe  towiu  were  the  only  political  corporate  bodiei  in  Mwmi 
^hnaettn,  and  till  1861  tixoy  formed,  u  tbe;  still  form  in  Com- 
nectioat,  the  bads  of  r^reeentation  in  hei  Aeaetnhlj,  eack 
town,  howevar  small,  returning  at  leaat  one  member.  Madt 
of  ttiat  robnat,  if  someivhat  nanoT,  localism  which  cbarao- 
t«rizes  the  lepresentatiTe  system  of  America  is  due  to  this 
originally  distinct  and  Eelf-siLfficing  corporate  life  of  the  seven- 
teenth century  towns.  Not  is  it  without  interest  to  observe 
that  although  they  owed  much  to  the  conditions  which  sar- 
rounded  the  early  colonists,  forcing  them  to  develop  a  civic 
patriodsm  resembling  thai  of  the  republics  of  ancient  Greece 
and  Italy,  they  owed  something  also  to  those  Teutonic  traditions 
of  semi-independent  local  commnnitieB,  owning  common  prop- 
erty, and  governing  themselves  by  a  primary  assembly  of 
all  free  inhabitants,  which  the  English  had  bronght  with  them 
from  the  Elbe  and  the  Weser,  and  which  had  been  perpetuated 
in  the  practice  of  many  parts  of  Kngland  down  till  the  days  of 
the  Stuart  Hnga. 

Very  different  were  the  circumstances  of  the  Souttteni 
colonies.  The  men  who  went  to  Virginia  and  the  Carolina* 
were  not  Puritans,  nor  did  they  mostly  go  in  families  and  groups 
of'familiea  from  the  same  neighbourhood.  Many  were  casual 
adventurers,  often  belonging  to  the  upper  class,  Episcopalians  in 
religion,  and  with  no  such  experience  of,  or  attachment  to,  local 
self-govermnent  as  the  men  of  MasBachusetts  or  Connecticut 
They  settled  in  a  regitm  where  the  Indian  tribes  were  com- 
paratively peaceable,  and  where  therefore  there  was  little  need  of 
ooneentration  for  the  purposes  of  defence.  The  climate  along  ' 
the  ooast  was  somewhat  too  hot  fur  European  labour,  so  slaves 
were  imported  to  coltivate  the  land.  Population  was  thinly 
■cattdred;  estates  were  lai^;  the  soil  was  fertile  and  soon  en- 
riched ite  owners.  Thus  a  semi'feudal  society  grew  up,  in  which 
authority  naturally  fell  to  the  landowners,  each  of  whom  was 
the  centre  of  a  group  of  free  dependants  as  well  as  the  master  of 
an. increasing  crowd  of  slaves.  There  were  therefore  compam- 
lively  few  urban  oonununities,  and  the  life  of  the  colony  took  a 
rural  typa  The  houses  of  the  planters  lay  miles  apart  from  oao 
another;  and  when  local  divisions  had  to  be  created,  these  wera 
made  lai|;e  enough  to  include  a  considerable  area  of  t«rritory 
asd  mimber  of  Und-owning  gentlemen.     Tboj  were  therefore 
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runi  diviflioiu,  counties  framed  on  the  model  of  English  oountiei. 
Smaller .  ciraimificriptioiis  there  went  Buoh  u  hnndreda  tad 
panBhet,  but  the  tmndred  died  out,^  tho  pftrish  ultimately  bbcame 
apoielf  ecclesiastical  dimiou,  and  the.  perish  Teatry  was  re- 
gtricted  to  ecoleaiastical  functiona,  vhile  tiie  county  remained  Uie 
practically  important  unit  of  local  administration,  tlie  unit  to 
v^ch  the  Tarious  functions  of  goremmanb  were  aggregated,  and 
vhicli,  itself  controlling  minor  authorities,  was  eontrolled  by  the 
State  gorenunent  alone.  The  afiairs  of  the  oonnty  were  usually 
managed  by  a  board  of  electJTe  commissioners,  and  not,  Ulce  thoee 
of  the  New  England  towns,  by  a  primary  assembly;  and  in  an 
aristocratic  society  the  leading  planters  had  of  course  a  pre- 
dominating influence.  Hence  this  form  of  local  goremment 
vas  no^  only  less  democratic^  but  less  stimulating  and  edncatiTe 
than  that  which  prevailed  in  the  New  Ikigland  States.  Nor  was 
tiie  Virginian  county,  though  so  much  larger  than  the  New  Eng- 
land town,  ever  as  important  an  organism  over  against  the  State. 
It  may  almost  be  said,  that  while  a  New  England  State  is  a  eom- 
bination  of  town^  a  Southern  State' is  from  the  first  ail  adminis- 
batlTe  as  well  as  political  whole,  whose  aubdivisions,  the  counties, 
had  nerer  uiy  truly  independent  life,  hut  were  and  f^^  mere 
aubdividone  for  the  conrenient  dispatch  of  judicial  and  financial 
business. 

In  the  middle  States  of  the  Union,  Pennsylvania,  New  Jersey, 
and  New  York,  settled  or  conquered  by  Englishmen  some  time 
later  than  New  Englsjid,  the  town  and  town  meeting  did  not  as 
a  rule  exist,  and  the  county  was  the  original  basis  of  organim- 
•  tion.  But  as  there  grew  up  no  planting  aristocracy  lilu  that  of 
Tirginis  or  the  Carolinas,  Uie  course  of  events  took  in  the  middle 
Slates  a  different  direction.  As  trade  and  manufactures  grew, 
population  became  denser  than  in  the  South.  New  England 
infinenced  them,  and  influenced  stiil  mote  the  never  oommon- 

*  In  Muyluid  hnndmli,  vhteL  BOli  exlit  hi  Dalamra,  w«ra  for  ■  long  tUn* 
th«  chiat  idminUtntlve  dlrl^lonx.  WshBorthsn  iltaat  "buonls*"  uxi  "tovn- 
luuli,"  u  In  Intmnd ;  ud  Iifu7luid  ii  snullr  ckllvd  i,  "protinea,"  iiliil*  tb* 
irtlier  Mttlsmsnti  m  solouieL  Among  iti  jadioUl  (Btabliifamaiiti  thu*  war* 
«cniita  of  pTpovdry  {fitpmdrl)  ind  "hiutinga."  Sm  tlu  latemtliig  ptpat  on 
"  Loo&l  IiutitnUoiu  in  MarrUnd, "  b;  Di.  Wilhelm,  In  /oAtu  BepttnM  OmivanUt 
Studia,  Thir4  SeriM. 

Htw  liundnd  li  ■  dlvldoa  of  mil]  ooDuquanee  in  *anthani  EngUnd,  bat  in 
lansuUra  ft  bu  xima  importiat  dutla.  It  npdn  tha  WdgM  ;  It  ti  llibla  tm 
Aunsc*  doM  In  s  (M ;  ind  it  bad  It*  Ugh  ooiutabl*^ 


D.qit.zeaOvGoOt^lc 


CHAP.  XLviii  LOCAL  OOVEENHENT  66E 

wealtha  which  arose  in,  the  Nortli-Test,  such  as  Ohio  and 
Michigan,  into  which  the  surplus  popuJation  of  the  East  poured. 
Ajid  the  result  of  this  influence  is  seen  in  the  growth  through 
the  middle  and  western  States  of  a  mixed  system,  which  presents 
a  sort  of  compromise  between  the  County  system  of  the  South 
and  the  Town  system  of  the  North-east  There  are  great  difier- 
ences  between  tJie  arrangements  in  one  or  other  of  these  middle 
and  western  Stat«s.  But  it  may  be  said,  speaking  generally, 
that  in  them  the  county  is  relatively  leas  important  than  in 
the  aonthem  States,  the  township  lees  important  iit&n  in  New 
England.  The  county  is  perhaps  to  be  regarded,  at  least  in  New 
York,  Fennsylvaoia,  ^nd  Ohio,  as  the  true  unit,  and  the  town- 
ships (for  so  they  are  usually  called)  as  its  snbdiTisionB.  But 
the  townships  are  vigorous  organisms,  which  largely  restrict  the 
functions  of  tiie  county  authority,  ajid  give  to  local  goveriUnent, 
especially  in  the  Nprth-west^  a  chamcter  generally  similar  to 
that  which  it  wears  in  New  England. 

So  .much  for  the  history  of  the  subject;  a  history  far  more 
interesting  in  its  details  than  will  be  supposed  from  the  rough 
sketch  to  which  limits  of  space  restrict  me.  Let  us  now  look  at 
the  actual  constitution  and  working  of  the  organs  of  local  govern- 
meut  in  the  three  several  regions  mentioned,  beginning  with  New 
England  and  the  town  system.^  I  will  first  set  forth  the  dry  but 
necessary  outline,  reserving  comments  for  the  followibg  chapter. 

The  Town  is  in  rural  districts  the  smallest  local  drcumscrip- 
tdon.  English  readers  must  be  reminded  tiiat  it  is  a  rural,  not 
an  urban  community,  and  that  the  largest  group  of  houses  it 
contains  may  be  only  what  would  be  called  in  England  a  hamlet 
or  small  village.'  .Its  area  seldom  exceeds  five  square  miles;  its 
population  is  usually  small,  averaging  less  than  3000,  but  occa- 
sionally ranges  up  to  13,000,  and  sometimes  falls  below  200.     It 

'  In  New  Engtluid  tbe  wanl  ' '  town  "  la  tha  lagil  uid  nasal  one  ;  in  th*  mt 
of  the  Donntr;  "townihip."  I  Snd  in  Uuuchnaetta  ona  town  (Qoanold)  with 
onlj  1S2  intuibJtuita,  ud  one  (Brocktonl  wlttl  13,608.  But  both  in  tkia  ud 
otiier  Nsw  EngUnd  SUlu  moit  Iowdb  have  a  popalatioo  of  from  1200  to  2600. 

'  Tha  wovd  Town,  which  1  write  with  a  capital  when  using  it  in  ths  Amuicui 
aanu,  ia  the  Icelandic  Hn,  Anglo-Saion  tin,  Oennaa  saun,  and  wwina  origiDaU; 
to  have  m«ant  a  hedge,  Uien  a  hedged  or  fenced  plot  or  endoaure.  In  BcoUand 
(when  it  ie  pranoonced  "  toon  ")  it  itill  denotea  the  fannhooie  and  buildinga;  in 
Iceland  the  manured  grau  plot,  andoaed  within  a  low  green  bank  or  niaed  dyke, 
which  ■nrroonda  the  baer  or  Aumbooaa.  In  parta  of  eaatam  England  tbe  chief 
oluatei  of  booaea  in  a  parish  ia  atUl  often  called  "the  town."  In  the  North  at 
Ijngland,  where  the  parishes  an  more  fnijuentlj  large  tluui  the;  an  in  the  Bonth, 
tba  dvil  diviaiona  of  a  pariah  an  called  towoahipa. 
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la  governed  by  tm  aaseinbly  of  all  qiudifiad  voten  reodent  vithin 
its  limite,  wUck  meets  at  least  once  a  year,  in  the  Bpring  {a 
reminiBcence  of  tlie  Eaater  Tosby  of  Englknd),  and  from  time  to 
time  aa  summoned.  There  are  oaually  three  or  foor  meetingi 
each  year.  Notice  is  required  to  be  given  at  least  ten  days 
previcnuly,  not  only  of  the  hour  and  place  of  meeting,  bat  of  tlie 
business  to  be  brov^ht  forward.  'Diia  assembly  has,  like  the 
Boman  Comitia  and  the  Idcdesgemeinde  in  fonr  of  tJlie  tAdet 
Swiss  Cfuitons,  the  power  both  of  electing  officials  and  of  legislating. 
It  chooses  the  selectmen,  school  committee,  and  executiTe  officers 
for  the  coming  yter ;  it  enacts  bye-lava  and  ordinances  t<x  the 
regulation  of  all  local  affiura;  it  receives  the  reports  of  the  select- 
men and  the  several  committees,  posses  their  accounts,  hears  what 
Bums  they  propose  to  raise  tar  the  expenses  of  next  year,  and 
votes  the  necessary  taxation  accordingly,  appropriating  to  the 
various  local  purposes — schools,  aid  to  the  i>oor,  the  repair  of 
highways,  and  so  forth — the  sums  directed  to  be  levied.  Its 
powers  cover  the  management  of  the  town  lands  and  other 
property,  and  aU  local  matters  whatsoever,  including  police  and 
sanitation.  Every  resident  has  the  right  to  make,  and  to  support 
by  speech,  any  proposal  The  meeting  which  is  presided  over 
by  a  chairman  called  the  Moderator — a  name  reccdling  the  ecclea- 
astical  assemblies  of  the  English  Commonwealth ' — is  held  in  the 
town  hall,  if  the  Town  possesses  one,  or  in  tiie  [^incipal  church 
or  Bchoolhouse,  hut  sometimes  in  the  open  air.  The  attendance 
is  usually  good;  the  debates  ssnsible  and  practical  Much  of 
course  depends  on  the  character  and  siie  of  the  population. 
Where  it  is  of  native  American  stock,  and  the  number  at  voting 
citizens  is  not  too  great  for  thorough  and  calm  discussion,  no 
better  school  of  politics  can  be  imagined,  nor  any  method  of 
managing  local  affairs  more  certain  to  prevent  jobbery  and 
wast«,  to  stimulate  vigilance  and  breed  contentment*  When, 
however,  the  town  meeting. has  grown  to  exceed  seven  or  eight 
hiuidred  persons,  and  still  more  when  any  considerable  section 

>  Tbn  prtMSag  offlcar  In  Uw  wjaoiM  and  unmbllH  of  Uia  Scottlih  Pmbftariu 
CbanliB  !■  atOl  called  Uu  HodBntor.  Thi*  la  abo  tin  prwidaDt'i  Wis  la  Um 
■ynad*  of  ths  JLmarican  Fnabytarlaa  ehnrdiai,  and  In  ti»  oonndk  of  ttaa  Ooa- 
gngittonaliit  chunhH. 

'  Boa  u  intarctting  aeeoimt  of  tlia  town  laeatiag  tUitf  jean  ago  la  Hi.  J.  E. 
Hoamsr'i  L^fl  iff  >SbmiH{  Adam,  chap.  ixliL  An  InatraoUTg  daacriptlDii  of  a 
tTplcaJ  New  England  Town  nay  be  fonnd  in  a'  punpUat  entitled  Th*  IbiM  ^ 
Onton,  b;  Dr.  3.  Otcen,  late  Mayor  of  Boston. 
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are  iteangen,  nich  u  the  Irish  <a  French  Oan&diaaB  who  have 
latterly  poured  into  New  En^and,  the  inatitution  worki  len 
perfecUy,  because  the  multitude  is  too  large  for  debat«,  factiouB 
are  lilcel;^  to  spring  up^  and  the  new  immigruits,  untrained  in 
seU-goTemment,  become  tbe  pnj  of  wirepullers  or  petty  dema- 
gogues, Tet  even  under  these  drawbacks  those  who  know  the 
system  commend  its  wwldng  and  eohd  the  famous  eulogium  of 
Jefferson,  who  seventy  years  ago  desired  to  see  it  transplanted 
to  his  own  Virginia  : 

"  Thoee  words  called  townships  in  Hew  England  an  tbe  vital 
principle  of  their  goTemmente,  and  have  |nx)Ted  themselves  tlie 
wisest  invention  ever  devised  by  the  wit  of  man  for  theperfect 
exercise  of  self-government,  and  for  its  preservation^  ...  As 
Cato  tlien  concluded  every  speech  with  the  words  'Gahhago 
delanda  tO,'  so  do  I  every  opimcm  yiiih  the  injunotion  '  Divide 
the  counties  into  wards.' " 

Tbe  ezecutiTe  of  a  Town  consists  of  the  selectmen,  from  three 
to  nine  in  number,  usually  either  three,  five,  or  seven.  They 
ore  elected  anuually,  and  xaanage  all  tiie  ordinary  busiuess,  of 
course  under  the  directions  given  Uiem  by  tbe  lost  preceding 
meeting.  There  is  also  a  Town-clerk,  wbo  keeps  the  records, 
and  minutes  the  proceedings  of  the  meetings  and  is  generally 
also  registrar  of  birtlis  and  deaths ;  a  treasurer ;  aasossors,  who 
make  a  valuation  of  property  within  the  Town  for  tbe  purposes 
of  taxation;  the  collector  wbo  gatiiers  the  taxes,  and  divers 
minor  ofBcers,  such  as  hog^^eves^  (now  usually  called  field 
drivers),  cemetery  trustees,  library  trustees,  and  sq  forth,  accord- 
ing to  local  needs.  There  is  always  a  school  committee,  witb 
sometimes  sub-committees  for  minor  school  districts  if  tbe  Tovm 
be  a  large  one.  As  a  rule,  these  officers  and  committees  are 
unpaid,  though  allowed  to  chai^  their  expenses  actually  in- 
curred in  Town  work;  and  there  has  generally  been  no  diffi- 
culty in  getting  respectable  and  competent  men  to  undertake  the 
dutiea  Town  elections  sre  not  professedly  political,  i.t.  they 
are  not  usually  fought  on  party  Imes,  though  occasionally  party 
spirit  affects  them,  and  a  man  pximinent  in  his  party  is  more 
lUcely  to  obtain  support.* 

■  Hr.  R.  W.  bnanon  temA.  In  lldi  oapacttT  In  hb  Town,  ftilflllli^  ths  diitj 
■ndantood  to  davolie  on  mrj  altluii  of  ucciptiiic  >n  offloa  to  wMoh  th>  Tawa 
il^tointa  him. 

*  Wbaa  ft  Town  Teaohw  ■  eerUln  popniatlon  tt  It  nnullj  tnosfomsd  \sj  kw 
.Into  a  CltT ;  bat  occMlonallj,  wbUii  tbe  Cit]'  U  sreatsd  m  >  mnnlclpal  corpora- 
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'  Next  aboTe  the  Tovn  etanda  the  county.  Its  arw  and 
population  vary  a  good  deal  MoMadiiuette  vith  an  area  ot 
8040  square  milw  has  fonrtaen  ooontdee ;  Rhode  Island  with 
loss  square  nulea  has  five;  the  more  tidnly  peopled  Hainc^ 
witli  39,96S  square  miles,  has  sixteen,  giving  an  average  <d 
aboat  1100  iqnare  miles  to  each  county  on  these  tiiree  Statea, 
thougli  in  Rhode  Island  the  average  is  only  217  aqnare  miles. 
Similarly  tlie  populations  of  the  counties  vaiy  from  4000  to 
216,000;  the  average  population  being,  where  there  are  no 
large  dtiee,  from  20,000  to  40,000.*  The  county  was  originally 
an  aggregation  of  Towns  for  judicial  purposes,  and  is  still  in  the 
main  a  judical  district  in  and  for  which  civil  and  criminal  courtc 
are  held,  some  by  coiuty  judges,  some  by  State  judges,  and  if 
tico  within  Hi*  limiU  of  ■  Town,  the  Town  oontinnH  to  silat  m  ■  dlitiDat 
□Tguilatioa.  A-nuurkalile  InatAiiofr  Is  fiirnlBhed  b;.  th>  Town  uid  (Xt7  o[  Kaw 
HiTau,  In  OaiuiMitl<nit.  N<w  Hivsn  wu  Enooipontad  u  ■  dtj  In  1781.  Bat  It 
sonUniud  to  be  ud  !■  KDI  ■  town  ilu.  ThrM-rourtha  at  the  miM  of  the  town 
and  ■aTeuteon-elghteeathi  of  iti  popnlBtlan  in  within  the  limits  ot  the  sit;.  Bnt 
the  two  gorenunmti  remain  com pletaljr  dlatlnct  The  sltj  hu  Iti  nuyor,  ilder- 
men,  ud  coaunan  conncH,  and  Ita  lup  eiecatlte  tttS.  The  town  meeting flleoti 
lU  lelecbnvn  end  other  offioen,  152  in  mil,  receires  t^elr  r«porta,  ord*ra  ud 
•ppropriatM  taio,  ud  to  forth.  PncticBll7,  how«Ter,  It  la  k>  much  dwirtsd 
br  ths  eit;  u  to  tttnot  little  ettontlon.  B«;i  Mr.  LevBrmon :  Thli  moct 
Tsnsrable  InatJtntion  tpptua  to-d*r  In  ths  gniM  ot  i>  githering  at  e  few  clUisne, 
who  do  the  wa'k  of  u  minr  thonauids.  Tte  tew  ludivldiuli  who  ue  or  hiTe 
been  offlel&llr  inttnetad  in  tlw  gOTcmmnit  of  the  town,  meet  together,  talk  otot 
matten  In  a  friendly  my,  dedde  what  the  rate  of  taraUon  foe  the  comlni;  f  aar 
■hall  b^  and  adjoniiL  If  othen  an  preHnt,  It  li  gwierallr  m  «poiiUton  nther 
than  a<  partldpanti.  Bran  if  Demo*  Bhonld  be  preaoot  In  gr«tt«r  foroe,  he  woald 
■Imoit  inaritably  obey  tha  Tolee  of  some  well-tsfonned  and  Influential  member  of 
the  town  goTammant  of  hie  own  party .  Bnt  dCiisni  of  all  partlea  ud  at  all 
■badaa  of  nspaotablUtj  Ignoia  tha  town  meatlng  and  achoal  maeUng  alike.  Hot 
one-earantiath  put  of  the  dtliene  of  the  tows  hu  aRaodad  an  annoal  tows  m«et- 
ing ;  the;  bardlj  know  when  It  li  held.  The  newepapan  glra  Ita  tranuoUona  a 
■cant  noUea,  which  eome  of  their  (sb«aibn<  probably  read.  The  agtual  gOTin- 
ing  force  of  the  tows  ii  thez^ore  aji  oligarchy  in  tha  boaom  of  a  alsmbsrlng 
demucraor.  But  the  tows  li  well  goTerstd.  Ita  gOTaramant  arrlaa  too  Uttl* 
jpoil  to  attract  tho»  nnrallable  politlolana  who  Inlwt  tha  dij  oonnoL.  If  ILp 
rating  jonto  ahonld  Tsnton  on  too  laviih  ■  sae  of  tha  town'a  monar,  aa  tmalctllilf 
cheek  would  appear  at  onoe.  Any  twenty  dtliana  cosld  foioe  tha  aeleotmai  to 
sommon  the  town  together,  and  the  apparent  (digatehj  wonld  donbtlaaa  M  oowm 
before  the  awakened  peopla."— "Tha  Town  andaty  GorernmaBtcf  Kaw  Hano,* 
In  JoKtu  Bopkiat  tfnivtriitv  Studia,  Ponrth  Sarlat. 

Ha  atndast  of  Bomu  hlatory  will  find  In  thla  qsalnt  nrrlTal  of  an  uetaoi 
aaaembly  (oma  reaemblance  to  the  eoinilia  eariaia  of  Borne  nnder  the  latair  !!•- 
pabUo,  when  the  Uetora  met  ai  repnaentatltM  of  tba  andant  mnVi  to  oouUtnU 
an  aawmbly  for  the  pauing  of  villa  and  adopliana.  Bnt  tha  Amailou  e^nirai 
la  the  more  Tigonna  of  the  two. 

■  Tha  aierage  popolatton  of  a  MaMiniinastla  ooanty  ia  117.000,  tk*  awallew 
■osnt*  haring  only  1800, 
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ftod  for  which  certain  judicial  ofBcera  ara  elected  by  tlie  people 
at  the  polio,  who  also  choose  a  sheriff  and  a  clerk.  Police 
belongs  bo  the  Towns  and  cities,  not  to  the  county  within  which 
they  li&  The  chief  administratiye  offlcera  are  the  county  com- 
mietdoners,  of  whom  there  are  three  in  Maaeachiteetts  (elected 
for  thiee  years,  one  in  each  year),  and  county  treasorer.^  They 
are  salaried  officers,  and  hare  the  management  of  county  build- 
ings, such  as  coort-housee  and  prisons,  with  power  to  lay  out 
new  highways  from  town  to  town,  to  giant  licences,  estimate 
the  amount  of  taxation  needed  to  defray  county  chai^^es,*  and 
apportion  the  county  tax  among  the  towns  and  cities  by  whom 
it  is  to  be  levied.  But  except  in  this  last-mnitioned  re^wct  the 
county  authority  has  no  power  over  the  Towns,  and  it  will  be 
perceived  that  while  the  county  commlssionere  are  controlled  by 
the  legislature,  being  limited  by  statute  to  certain  well-defined 
administrative  functions,  there  exists  noUiing  in  the  nature  of  a 
county  board  or  other  assembly  with  legislative  functions.  The 
functions  of  the  county  are  in  fact  of  small  consequence :  it  is  a 
judicial  district  and  a  highway  district  and  little  more. 

This  New  England  system  resembles  that  of  Old  England  as 
the  latter  stood  during  the  centuries  tiiat  el^>Bed  between  the 
practical  disappeaiance  of  the  old  County  Court  or .  Shire  Moot 
and  the  creation  by  comparatively  recent  statutes  of  such  inter- 
mediate bodies  and  authoritjes  as  poor-law  unions,  highway  dis- 
tricts and  boards,  local  sanitary  authoritiea  If  we  compare  the 
New  England  scheme  with  that  of  the  England  of  to-day,  we  are 
struck  not  only  by  the  greater  simplicity  of  the  former,  but  also 
by  the  fact  that  it  is  the  sm&ller  organisme,  the  Towns,  that  are 
most  powerful  and  most  highly  vitalized.  Nearly  everything 
belongs  to  them,  only  those  duties  devolving  on  the  counties 
which  a  small  organism  obviously  cannot  undertake.  An  Eng- 
lishman may  remark  that  the  system  of  eelf-goveming  Towns 
works  under  the  supervision  of  a  body,  the  State  legislature, 
which  can  give  far  closer  attention  to  local  &Saira  than  the 
English  parliament  can  give  to  English  local  business.  This  is 
true,  ^t  in  point  of  hct  the  State  legislature  interieres  but 
little  (less,  I  thmk,  than  the  Local  Goverrmient  Board  interferes 

'  In  Rbods  lalud  than  >rs  aona  but  Jndldnl  officen  for  tlie  coimtlei.  In 
VuAont  I  Bnd  bnida  jadge^  >  lUta  ittoiiiey,  bigb  bailiff,  «iid  eonntr  dork. 
In  Uamohiuetti  til  jaAget  ve  ippointed  by  tbs  governoc. 

-  Tbe  chief  jtama  of  connty  Hpendltim  mm  tbooe  for  jndlelil  pnipoM^  lu- 
eluding  tho  nuinUDBSce  of  boUdiigs,  and  for  nwdi  uiij  bridgih 
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in  England)  witli  the  conduct  of  runl  local  bugineH,  though 
often  required  to  deal  witii  the  applic»tionB  which  Towns  make 
to  be  divided  or  have  their  boundanaB  altered,  aod  which  an 
frequeati}'  resisted  by  s  part  of  the  inhabitants. 

The  system  which  prevails  in  the  soathem  States  need  not 
long  detain  us,  for  it  is  less  instructive  and  baa  proved  less  auc- 
cessfoL  Here  the  unit  ia  the  county,  except  in  Louidana,  where 
the  equivalent  division  is  called  a  parish.  The  connty  was 
originally  a  judicial  division,  establiabed  for  the  purposes  of 
local  courts,  and  a  financial  one,  for  the  coUecdoa  of  State  taxes. 
It  has  now,  however,  generally  received  some  other  functions, 
snch  as  the  superintendence  of  public  schools,  the  care  of  the 
poor,  and  tlie  management  of  roads.  In  tlie  South  countiea  are 
larger  than  in  New  England,  but  not  more  populous,  ft*  the 
country  is  thinly  peopled.^  The  county  officers,  whose  titles 
and  powers  rsxy  somewhat  in  different  States,  are  usually  the 
Board  or  Court  of  county  commissioners,  an  assessor  (who  pre- 
pares the  valuation),  a  collector  (who  gaUiers  Uie  taxes*),  s 
treasurer,  a  superintendent  of  education,  an  overseer  of  roads — 
.ill  of  course  salaried,  and  now,  as  a  rule,  elected  by  the  people, 
mostly  for  one  or  two  years.'  These  county  officers  have,  besides 
the  functions  indicated  by  their  names,  the  charge  of  the  police 
and  the  poor  of  the  county,  and  of  the  construotion  of  public 
works,  such  as  bridges  and  prisons.  The  county  judges  and 
tlie  sheriff,  and  frequently  the  coroner,  are  also  chosen  by  the 
j>eopIe.  The  sheriff  is  everywhere  in  America  neither  an  orna- 
mental person,  as  he  has  become  in  England,  nor  a  judge,  with 
certain  executive  functions,  as  in  Scotland,  but  the  chief  execu- 
tive officer  of  the  judicial  machinery  of  the  county. 

In  these  southern  States  there  exist  various  local  divisions 
smaller  than  the  counties.*     Their  names  and  their  attributions 

■  Geot^  with  G9,1TG  aquBre  mUu,  liu  137  oonntiBa  ;  AUbuiu,  vith  fi2,2fiD 
•qnm  miliB,  hM  66.  Speaking  gBnenllf ,  tha  never  3UtM  lun  th«  lugar 
eotmUea,  Joit  u  in  EngUnd  the  unalleat  puiihee  tn  In  tba  Ant  uttlad  ptita  of 
Bnjlud,  or  nthar  la  those  purta  whera  populition  -wu  compuvtiTtlj  dania  at 
tha  time  vhen  puiibea  ipnng  np. 

■  Sometimee,  m  In  Louiiiuia,  tha  ibBriff  ta  tlie  tax  Golleetoi. 

'  In  aoniB  Stataa  wme  ot  tlie«  offlcUli  en  nt>minat«d  bf  tha  goranuiT.  In 
Floridi  the  goTBrncn  &ppalati  eran  the  board  of  £tb  comtj  eommiMioaaii. 
Oonatit.  of  183S,  Art  tIU.  {  G.  Tha  other  eonitr  officon,  tIi.  dsrl  at  circnlt 
court,  abariff,  eoiutabtaa,  tunaor  of  taiai,  tti-coUactor,  traunrar,  raparlntandent 
af  public  inatmotioD,  and  anrrayar,  are  elected  by  tha  paopla  for  tvo  or  roar 
yaan  (|  S). 

'  In  South  Catoliu  the  pariah  wu  orlEiniLlly  a  pretty  atrtiDg  lout  unit,  but 
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T&r;  from  State  to  State,  but  tbej  Iiaye  no  legislative  authority 
like  that  of  the  Town  meeting  of  New  England,  and  their  officen 
have  very  limited  poweni,  being  for  moat  purpoeee  controlled  by 
the  county  authontiea.  The  most  impoctant  local  body  is  the 
school  committee  for  each  school  district.  In  Bereral  States, 
such  as  Virginia  and  North  Carolina,  ve  noir  find  tovnshipe, 
and  the  preeant  tendency  seems  in  these  States  to  be  towards 
the  derelopmect  of  something  resembling  the  New  England 
Town.  It  is  a  tendency  which  grows  with  the  growth  of  popula- 
taoD,  with  the  progrees  of  manufactures  and  of  the  middle  and 
industrious  working  dass  occupied  therein,  and  especially  with 
the  increased  desire  for  education.  The  school,  some  one  tmly 
says,  is  becoming  the  nucleus  of  local  self-government  in  the 
South  now,  as  the  church  was  in  New  England  two  centuries  - 
ago.  Nowhere,  however,  has  there  appeared  a  primary  assembly; 
while  the  representative  local  assembly  is  still  in  its  infancy. 
Local  authorities  in  the  South,  and  in  the  States  which,  like 
Nevada  and  Oregon,  may  be  said  to  have  adopted  the  county 
eystem,  sre  generally  executive  officers  and  nothing  more. 

The  third  type  is  less  easy  to  characterise  than  either  of  the 
two  fveceding,  and  the  forma  under  which  it  appears  in  tJie 
middle  and  north-western  States  are  even  more  variona  than 
those  referable  to  Uie  second  type.  Tvo  features  mark  it.  One 
is  the  importance  and  power  of  the  county,  which  in  the  hiatory 
of  moat  of  theae  States  appears  before  any  smaller  division ;  the 
other  ia  the  activity  of  the  townahip,  which  haa  more  independ- 
ence and  a  larger  range  of  competence  than  under  the  system 
of  the  SoutL  Now  of  these  two  features  tlie  fonner  is  the  more 
conspicuous  in  one  group  of  States — Pennsylvania,  New  Jersey, 
New  York,  Ohio,  Indiana,  Iowa ;  tlie  latter  in  another  group- 
Michigan,  Illinois,  Wisconsin,  Minnesota,  the  reason  b^i^  that 
the  New  Englandera,  who  were  often  tiie  largest  and  always  the 
moat  intelligent  and  energetae  element  among  the  aettlera  in  the 
more  northern  of  these  two  State  groupe,  carried  nith  them  their 
attachment  to  the  Town  system  and  their  sense  of  iia  value,  and 
succeeded,  though  aometimes  not  without  a  atiug^e,  in  establish- 
ina  it  in  Uie  four  great  and  proaperoua  oommonwealths  which 

H  wlthand  tmjM  tlw  omatr  grav  nnilu' th«  IbAiwdc*  of  tli*  plantation  ijatem. 
Tin  TOTd  "  puiih  "  ii  In  Amarlot  now  pnoUcallj  aqoiTilsnt  to  "  congneKtion," 
Uld  doH  not  danota  *  local  ana. 

■  Vli^lala  Ilia  moTed  in  tUa  dlnotion.  Baa  tlia  InUnrtlng  TimUib  (pnbUaliad 
Is  AngDit  ISSO)  ot  Hr.  0«arg*  £.  Hnoud.  on  tha  Looal  Conatitatlonja  Hlatorr 
«tlwUDll«18Ut«i. 
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fonn  that  group.  On  the  other  hand,  yridio  PennsjlTania,  New 
Jersey',  and  New  York  had  not  (from  the  caua«e  already  Btat«d) 
started  with  Uie  Town  system,  they  never  adopted  it  completely ; 
while  in  Ohio  and  Indiana  the  influx  of  settlera  from  the  Slavo 
States,  as  well  as  from  New  York  and  PennsylTania,  gave  to  tha 
county  an  early  preponderance,  which  it  hu  since  retained,  Tha 
conflict  of  the  New  England  element  witli  the  Southern  element 
is  best  seen  in  Illinois,  the  northern  half  of  which  State  wa« 
settled  by  men  of  New  England  blood,  the  aoutliem  half  by 
pioneerft  from  Kentucky  and  Tennessee.  The  latter,  coming 
first,  established  tlie  county  system,  but  the  New  Englanders 
fought  against  it,  and  in  the  constitutional  convention  of  1S48- 
carried  a  provision,  embodied  in  the  constitution  of  that  year,, 
and  repeated  in  the  present  constitution  of  1870,  whereby  any 
oounty  may  adopt  a  system  of  township  organization  "  whenever 
the  majority  of  the  legal  voters  of  the  county  voting  at  any 
general  election  shaU  so  determine."^  Under  this  power  four- 
fifths  of  the  102  counties  have  now  adopted  the  township 
system.* 

Illinois  fumishee  so  good  a  sample  of  that  system  in  it« 
newer  form  that  I  cannot  do  better  than  extnict,  from  a  dear 
and  trustworthy  writer,  the  following  account  of  the  whole  scheme 
of  local  self-government  in  that  State,  which  is  fairly  typical  of 
the  North-west  ;— 

"  Whan  ths  peopls  of  >  connty  hava  voted  to  adopt  tha  towndiip  «;fitem, 
the  oonmuiioDBn  proceed  to  dirid*  tha  coont;  into  towuM,  miking  tham  con- 
rorm  with  the  eangmmioiul  or  achool  townahip*,  except  Id  apecUI  euaa. 
ETai7  town  ia  iuveated  with  corporate  capadtf  to  be  a  partj  in  legal  aoita,  to 
own  and  control  propsrty,  and  to  make  oontraeta.  The  annnal  town  meet- 
ing of  the  whole  voting  papnUtiDO,  held  on  the  flnt  Tneada;  in  April,  for  tha 
election  of  town  otBcara  and  tha  tmuacUon  of  miAcallaneoai  bnsiiiei*,  it  the 
central  bet  in  tha  town  government.  The  follaniiig  ia  a  nunmar;  of  what 
tha  people  amy  do  in  town  meeting.  They  may  make  any  ordara  concerning 
the  acqniiitiDii,  nae,  or  eala  of  town  property  ;  direct  offioera  in  tha  Biarniae  of 
their  dntiei ;  vote  taiea  far  roads  and  bridgea,  and  for  otheF  Uwfnl  porpoaes  ; 

'  See  ConatitntioB  of  1870,  Art.  i.  J  6,  where  a  pioTiilan  la  added  that  injr 
connty  deilrln^  to  foreaka  townahip  ocganiiatloa  may  do  as  by  a  vote  of  thv 
eleotora  In  Uia  oan&ty,  In  which  eaat  It  cornea  under  tha  connty  ayatam  preacilhed 
In  tha  following  lactioiii  of  that  artlcla. 

■  IDlaoti  bu  102  coDDtlaa,  with  an  mrangt  popnlatloD,  in  ISSS,  ot  10,000  ; 
Iqwa  BS  GonnUea,  with  an  aTsnge  popnlatiDii,  In  1880,  of  lS,eOO.  Knglaad 
(eidading  Walaa)  haa  10  oonntlta,  with  an  average  popnlitloo,  la  1881,  of 
616,000.  * 
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rote  to  institnts  or  itttai  aoita  at  Idit  ;  legisUte  on  tlis  sabject  of  noxioas 
|«aadi,  ind  oB«r  nnrdj  to  enoonnge  th«  aiCormuiatioD  of  nozioiu  pUnta  snl 
JTonaln  ;  regnJ&ts  the  ranning  it  largs  of  cattle  kad  other  animali ;  eatabltslt 
ponudi,  ud  pTorida  for  tha  impooDding  uid  sbIb  of  stray  And  traspMsiDg 
■nifi*!'  ;  proTidB  pnblic  irella  and  fratariag-plsoes  ;  inact  bya-lawi  and  nUea 
to  csn7  their  poware  into  affect ;  impow  fiiiss  and  penaltiei,  and  appi;  tueh 
Sua  in  any  nannar  oondnciTo  to  the  iutereats  of  tha  toim.' 

"  The  town  officen  are  a  suparriaor,  who  is  ae  ^eio  ovaraeer  of  tba  poor,  a 
itilark,  an  anaaaor,  and  a  oollsctor,  all  of  whom  are  ohoaan  annaally ;  threo 
vomminioDaiB  of  highwaya  elected  for  three  year*,  o&s  retiring  arerj  year ; 
and  two  JQitioea  of  the  peace  and  two  conatablei,  who  holt]  office  for  fonr 
yean. 

"  On  the  morning  appointed  for  the  town  meeting  the  Totets  usamble,  and 
proceed  to  chooae  a  moderator,  who  pregidea  for  the  day.  Balloting  (br.town 
offioan  at  once  begiiu,  the  mparvisor,  collector,  and  aaaeaaor  sctUig  aa  elaotion 
Jndget.  Every  male  citfien  of  the  United  Statea  who  ii  twenty- one  yean  ohl, 
who  haa  resided  in  the  State  a  year,  in  the  connty  ninety  days,  and  in  the 
townthip  thirty  days,  ii  entitled  to  vote  at  town  maetiDg  ;  bat  a  year's  reai- 
denoe  in  the  town  ia  Teqnirsd  for  eligibility  to  office.  At  two  o'clock  the 
moderator  calls  the  meeting  to  order  for  the  eonaidetatioa  of  busioesa  pertain- 
ing to  thoaa  anbjecta  already  eaumerated.  ETsrything  is  done  by  tha  nmal 
toIm  and  methods  of  parliamentary  bodiea.  The  clerk  of  the  town  is  aecra- 
tary  of  the  meeting,  and  preaerrea  a  record  of  all  the  proceedings.  Special 
town  meetings  may  be  held  wbenerer  the  anperrisor,  clerk,  or  Jtuticea,  or  any 
two  of  them,  together  with  fifteen  Totera,  shall  baTS  filed  with  the  clerk  a 
itibtament  that  a  meeting  ia  necessary,  for  objeota  which  tbey  specify.  Tha 
oUtk  then  giraa  pnblio  notice  in  a  prescribed  wsj.  Such  special  meetings  act 
only  upon  the  subjects  named  in  the  calL 

"The  snparviaqc  ia  both  a  town  and  a  connty  officer.  He  is  general 
nunager  of  town  bqsinoas,  and  is  also  a  member  of  the  Qpnnty  board,  which  ia 
composed  of  the  snperruors  of  the  several  towns,  and  wbieh  has  general  con- 
trol of  the  cosD^  business.  As  a  town  officer,  he  receives  and  pays  ont  idl 
town  money,  eicapting  tba  bighway  and  acbool  funds.  Hia  financial  report 
is  presented  by  the  clerk  at  town  meeting.  The  Utter  officer  ia  the  custodian 
of  the  town'a  record^  books,  and  papera.  The  highway  commissioner^  in 
their  ovonight  of  roads  and  bridgse,  are  controlled  by  a  large  body  of  statute 
law,  and  by  the  anactmeuts  of  the  town  meeting.  Highways  are  maintained 
by  taie*  levied  on  real  and  paraonsl  property,  and  by  a  poll-taz  of  two 
doUara,  exacted  &om  every  able-bodied  citizen  h«tweea  tha  ages  of  tweuty-ons  . 
and  &nj.  It  may  be  paid  in  money  or  in  labour  undor  the  direction  of  the 
eommisaioners.  Ons  of  tha  oommiaaionert  is  constitnted  treasurer,  and  he 
McaiTM  sad  pays  ont  alt'roAd  moneya. 

"  The  snperviaor  aots  is  overseer  of  the  poor.     Tht  law  Jearea  it  to  be  de- 

^  mtce  are  ''■^"*'*'  analo^ea  to  all  these  powan,  hot  in  England  eoma  of  tbem 
B*  or  wan  eiMCbad  in  tha  Blaiior  conit  and  not  in  Qie  Vtetry, 
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t«mia«£  br  tlw  paopk  «f  a  wnntr  wbatlua  tlw  Mptnto  towiw  or  tb*  emin^ 
at  laigi  vhall  aMoms  th*  ean  «f  paspan.  WImi  tlM  tows  liaa  Um  matte  la 
diaiga,  UiB  OTTO— t  gauanllj  proTidM  far  flw  indigaat  bj  a  i/itwu  tt  ont- 
doorialiat  If  tha  cohbI?  aoppoit*  tlw  poor,  OMOonntrbaaid  laantlioiiwd 
to  ««tabluihapoor-lioiiaaHid  bnntorUie  pannaiMntoaM^QMdMlltvta,aiid 
tampomy  reliaf  U  affotdad  ^  the  OTerM^*  in  tlwir  napaotiTO  totra^  at  th* 

"  Tha  board  at  bnni  aaditan^  oompoaad  of  tha  inperTiaar,  taa  dark,  and 
the  ]iutic««i  (samiOB  all  aooonnt*  of  the  npervUor,  oreraav  of  poor,  utd 
highmj  oommiaBuiDan  ;  jiur  npon  all  olalm)  and  ehargei  ag^nat  the  town, 
and  wdit  all  hilla  for  Mmpcnaation  praaantad  bj  town  offieaia.  ^M  aeoovnti 
tha*  anditad  ara  kopt  on  file  bj  tha  dark  for  pnUia  Inapaation,  and  are 
rapdrtad  at  the  next  town  meeting,  ^le  anparrliM,  aaeeMor,  abd  ilark  oon- 
atitata  a  Board  of  Healtl).  1^  cl«k  reoord*  their  doings  and  repoita  tham 
at  tha  meatingB  of  the  town, 

'Ho  atated  Mlariaa  are  paid  to  town  offioera,  nef  ara  MMipanatad 
aoeordizig  to  a  achadnla  irf  fixed  faaa  tea  apecifio  aerrtoea,  or  ela*  taoalTa  oerUln 
ftr  tUtm  wagaa  for  time  aatnallj  amplojad  in  offloial.diitlaB.  nte  tax- 
eollactot'a  emolnment  la  a  pannita^ 

"  For  achool  porpoaa^  the  townahlp  la  made  a  aeparata  and  diatinet  oor- 
poratian,  wiOi  tha  legal  a^la,    'Tmtaaa  of    Schoola  of  Townahip  -.-  , 

Banga ,'  aoooiding  to  Ou  number  bj  whioh  tha  townahip  ii  deaignatad  in. 

tha  Congreulonal  Bamj.  The  aohool  tmatasa,  thraa  in  nnmbtf,  aia  anally 
■laotad  with  tha  offioan  irf  tha  ciTil  townahlp  at  town  maaUngih  and  hoM 
office  for  IlLrea  jaan.  Thaj  organin  l^  ohoonng  one  of  their  nnmber  pieai- 
.  dent  and  bj  aelaoting  aoma  finrth  panoo  for  nhool  tnamrer,  who  dull  alio 
be,  <■  qfieio,  their  eacretarjr.  They  bare  authorttj-  todiride  tha  towaahlp 
into  ediool  diatriota.  It  mnet  be  lemembarad  that  tha  townahlp  U  ezaotlj 
aix  mile*  aqnara.  It  la  tile  onalom  to  divide  it  Into  nine  diatrlcta,  two  mOai 
•qnara,  and  to  araot  a  adioolhoaaa  near  the  oenba  ff  eadi.  Ai  the  oaon^ 
roada  are,  in  meet  JTietanoM,  eonitmeted  on  the  aaoUon  linaa — and  tharafcna 
m  north  and  aoolh,  east  and  weat,  at  interrala  of'  a  mile — the  tnTallet 
azpaota  to  find  a  idioolhonaa  at  aTeiT  altamato  croeeingi  The  people  who 
lire  in  theae  anb-diatiiota  elect  three  aohool  dfreoton,  who  oontiol  the  achad 
in  their  nalghbonrhood.  Thaj  an  obliged  to  maintain  a  free  aohool  for  not 
ItM  tlian  flre  nor  mora  than  nine  monthi  in  BTeiy  jtm,  ara  amponrad 
to  build  and  fomiali  achoolhooaea,  hire  teaehen  and  fix  their  aaluiea,  and 
determine  what  atndiea  ahall  be  tonght.  Thej  maj  levy  tuua  on  all  tlta 
taxable  property  in  their  diatiiat,  bot  are  forbidden  to  eieeed  a  rato  of  iwo 
par  cent  for  edueetiond  or  thraa  per  cant  for  bnHdin)!  purpoiea.  They  oartiiy 
to  the  towDilup  echool  treaaorer  the  amoont  they  reqaira,  and  it  ia  eol- 
lactad  aa  hereafter  deai:ribBd.  This  lait-namad  offleer  hold^  all  adiool  fanda 
bdoDging  to  tha  townahip,  and  paya  ant  on  the  order  of  the  directora  of  th* 
terard  diatrioti. 

"^le  townahlp  Fonda  for  the  rapport  at  acllooU  ariee  from  three  aonroaa. 
(1)  The  proceeda  of  the  adiool  landa  gif  en  by  the  United  SUtea  GoTernmenb 
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tba  intarat  from  whioh  klos*  tn>y  In  •zpenlsd.  {3}  The  Stats  umiull; 
leriet  on  all  propartj  ■  tax  of  one-fifth  of  an*  p«r  oen^  whioh  conatitatM  a 
State  echool  fnnd,  and  ia  dlTided  among  the  eoDBtisi  in  the  ratio  of  their 
■chool  population,  and  it  further  dlitrlhnted  among  tlie  towiubipa  in  tlie  muM 
ratia  (8)  Any  amount  needed  in  addition  V>  theae  lonu  ii  raised  bj  taxa- 
tion in  ths  diatrict*  andei  anthori^  of  the  diirotota. 

"All  penona  between  the  agea  of  aiz  and  twantj-ono  jean  are  entitled  to 
fte*  aohool  prlTiUgM.  Woman  are  eligible  to  erary  achool  office  in  the  State, 
and  are  freqoantlj  choean  directors.  The  averaga  niinoia  oonn^  contains 
stztean  towDshipa.  The  conn^  goremmant  1*  •stabliihad  at  aome  pUoo 
designated  by  the  votera,  and  called  Qle  'ooimtj  seat.'  The  corporate 
pomra  of  the  ooonty  are  eurdMd  by  the  oanntr  board,  which,  in  oonDtita 
nnder  towiuhip  organization,  ia  oompoaed  of  the  ssreral  town  saparrtsora, 
while  In  other  conntias  it  eonaists  of  thtss  oommisaionei*  elected  by  the 
people  of  the  whole  aoantj.  The  board  manage  all  oonn^  property,  fimd*, 
and  barinatB  ;  areot  a  oonrt-honse,  jail,  poorhonae,  and  an;  necesury  bnild- 
ing« ;  lory  oonnty  tase^  andit  all  aeconnts  and  claims  sgatnat  the  ea«uty, 
and,  in  eonnlies  not  under  tomthip  organization,  havs  general  ovnsiglit  of 
highways  and  panpeia.  Even  in  counties  which  hare  girsn  the  can  of 
highway*  to  the  townships,  the  connty  board  may  appropriate  fund*  to  aid  in 
eonsbucting  the  more  iuportant  roads  and  ezpendTo  bridge*.  The  treasnrer, 
shailff','  coroner,  and  anrvsyor  are  county  fnnotionarlaa,  who  perform  the 
duties  oroally  pertaining  to  thrir  offlcea.* 

"  Tlie  county  superintendent  of  echools  hae  orenight  of  all  educational 
mattere,  adTises  town  tanstea*  and  district  directory  and  oallects  oomplete 
school  statistiae,  which  he  leporta  to  th*  connty  board,  and  transmit*  to  the 
State  superintendent  of  pnblio  inatructiot]. 

"  Every  county  elect*  a  jndgs,  who  has  full  jnohate  jnri*dlotion,  and 
appotnta  administraton  and  guardiani^  He  also  has  jurisdiction  in  dvil 
suit*  at  law,  invoMng  not  more  than  (1000,  in  suoh  minor  criminal  cases  a* 
■re  oogniiable  bj  a  joatice  of  the  peace,  and  may  autertein  appeals  tnm 
jostiaes  or  polico  courts.  The  State  is  divided  into  thirteen  judicial  diitricta, 
in  each  of  vhich  the  p«tople  elect  three  judgee,  who  conititnto  a  circuit  oonrt 
The  tribunal  holda  two  or  more  aeesions  annually  In  esch  connty  within  the 
circuit,  and  is  attended  at  every  term  by  a  grand  or  petit  jury.  It  has  a 
generml  original  jurisdictlan,  and  hson  appeali  fhim  the  county  judge  and 
bom  justices'  courts 

"  To  complete  the  judicial  lyatem  of  the  State  there  are  four  appellate 
oonrti  and  one  supreme  court  of  Isst  morL  Taxes  whether  tbtStste,  county, 
or  town  pnrpoata  are  computed  on  the  bans  of  the  assessment  made  by  ths 
town  assessor,  and  an  collected  by  the  town  collector.    The  asaeator  viewa 

I  The  sheriff  1i  the  uneutive  offlear  of  the  higher  courts,  with  reeponsiUIity  for 
the  peace  of  the  county.     In  case  of  riot  he  may  call  out  the  county  militia. 

'  Ordinary  police  work,  other  than  Judicial,  is  not  a  oonnty  mittar,  bnt  Ml 
to  the  townahlp  with  it*  oonttablta.  In  dtlei,  police  belongi  to  the  municipal 
rathority,  unless  aommltted  by  sotna  State  itatute  to  a  ipedal  board. 
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•nd  T*liiM  »n  teal  Mttte,  and  nqotrw  &mn  all  ptnoni  a  bna  li«t  of  Quir 
panonal  proptrtj.  Tha  awnwor,  dark,  and  aaparTuoT  oonBtUnta  a  town 
eqTuliimg  boaid,  to  hear  aomnlamta  and  to  adjnit  and  comot  tliB  aatM- 

"  Th«  aaaaon'  book*  tna  all  tha  tawM  than  go  balbra  tha  oonn^  board, 
who  naka  incli  ooirectioiu  ai  caoaa  taloationi  in  ana  town  to  baar  jut  rala- 
tion  to  Talnatiani  in  tha  otbata.  Tha  oonn^  olorie  tannamlta  an  abatnot.  of 
the  oomotal  aaHKmant  to  tha  auditor  al  tha  Stat^  who  nlaoM  it  in  Uia  handa 
of  a  State  board  of  eqntliiation. 

"  Thin  board  adjoM  valnitiona  betWMn  eonntiaa.  All  tazaa  are  ertlniatad 
and  odlaotad  on  thia  finally  corrsoted  aaaaaamsnt.  Th»  Stata  antluaitlaa,  tlia 
anuit7  board,  tha  tsmu  raperriaon,  the  highway  eonuniMionan,  the  town- 
•hip  tclioal  tmataat,  and  the  propar  offlcen  of  inootporatad  citiw  and  Tillaga^ 
all  owtiiy  to  the  ooontjalarka-atatanientof  Uu  amount  thvy  raqnira  for  thdr 
aereral  pnrpowa.  Ths  dark  prapana  a  oollactiaii-book  for  eaoh  town  aipbun- 
iug  therain  t&e  lam  to  be  raiaad  for  each  pnrpoaa.  HaTing  oallMtod  tha  total 
amoout  Uie  coUectOT  disbnTaaa  to  eaoh  propat  anthority  it*  raapaotiTa  qnota. 
In  all  iltctiona,  whathv  fin  Pnaidant  of  tha  Dnitad  Stataa,  rapraaiaitatiTaa 
in  Congreaa,  State  offloan  w  eann^  oJBoan^  the  townahlp  oonatitntaa  an 
deetion  preeinot,  and  ths  aaparriaor,  aaaaaaor,  and  collector  dt  aa  the  deotiaa 
indgaa. 

"  Ths  worda  '  town '  and  '  townihip '  ligtil^  a  territorial  diiiaion  of  the 
coonty,  incDiporated  for  pnrpoaea  of  lood  goTemment.  There  lemaina  to  ba 
msntionad  a  Tery  nnmaroni  dasa  of  mimidpal  oorporationi  known  in  Plln'rfi 
atatutea  u  'TiUagsa' and 'dtiaa.'  A  minimmn  popolation  of  thraa  htmdisd, 
occnpfing  not  mors  than  two  aqnare  milea  in  extant,  maj  by  popnlar  Tota 
become  iticotp<"^^  **  ■  '  Tillage,'  nnder  proTidana  of  the  ganatal  law.  Six 
fiUaga  -bruteea  araehnan,  and  thsy  make  ons  of  their  nambai  praeiden^ 
theieby  oonfamng  on  blm  ths  gsnsrd  dntisa  of  a  mayor.  Ai  thdr  dla- 
oratioit  ths  tmataai  appoint  a  olerk,  a  traaaurar,  a  ttitat  aommiMuniar,  a 
Tillaga  Mnatable,  and  other  offloara  as  they  deatn  uscaaaary.  The  people  may 
elaot  a  police  magistrate,  whoas  jnriadiotion  it  aqaal  to  that  of  a  joitice  of 

A  Bimilor  picture  of  tiie  town  meetiDg  in  Michig&o  ia  given  bj 
ano^er  recent  authority, — 

"The  firat  Monday  in  April  of  eaoh  year  array  dtiisD  of  the  United 
Stntes  twsnty-ons  ysan  of  age  and  npwarda  who  haa  redded  in  the  State  aiz 
tnontlkj,  end  in  ths  township  the  ten  days  preoeding,  haa  the  right  of 
attending  and  partidpating  io  the  meeting.  The  ■oparrisor,  ths  chief 
•lecntiTe  officer  of  the  township,  preaidaa.  He  and  the  joatioe  of  the  paaca 
whoae  term  of  office  aoonsit  expires,  and  '  the  township  dark,  ooiwtitnta 
the  inspeeton  of  election.     After  the  ehoica  <rf  officers  for  the  stwolng  year 

>  "  Loul  OoTsmmsnt  in  IlllBdi,"  by  Albeit  Shaw,  LL.D.,  in  Jeknt  HopUnt 
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tb«  olMton  piQCMd  (ran  twiln  to  <bh,  gr  tim*,  ■•  tha  cms  mtj  Tequire, 
to  tha  dlnnuion  of  town  IuliIdib,  Complaint  i»  parbxp*  nude  tlut  th* 
cattla  iii  k  eertkin  part  of  tli*  towiulilp  «ia  doing  danugi  bj  nmning  tt 
Ui^  ■  b7a-l>w  ii  pund  forbidding  tha  aima  nndar  praultj  sot  axoMd- 
ing  tan  doUu*. 

"  A  bridga  may  ba  wanted  in  anotbar  part  of  tlia  townihjp,  but  tha  in- 
babitanta  of  Aat  nad  dlatriot  Mnnot  baar  tba  eipanM  ;  the  town  mMting 
Totaa  tba  nacamarj  adlonnt  not  exoaading  tka  limit*  of  law,  Ibr  tlia  lawa 
natrfaUng  tli*  amonnt  of  taxation  and  IndabtednoH  m  Twy  pttrticnlai  in 
tlioir  providoni. 

"Tba  alaoton  maj  ragolata  tba  keeping  and  lale  of  gnnpowdir,  tiw 
liaantiDgof  dogiandthamalntanauotof  hMpItala,  and  nu^  order  therMetna- 
tioQ  of  all  inbabLtanti.  Tba  voter*  in  town  meeting  an  alio  to'  deoida  bow 
mooh  of  tha  one-mila  tax  on  erarj  dollar  of  ^m  valnatlon  iball  b«  applied 
to  tb*  pnrchaaa  rf  booki  Ibr  tbe  townabip  libitij,  the  naidDe   going  to 

"  Tbe  annnal  raporti  of  the  rarloni  townaldp  afBGon  ebargad  wiOi  Uu  di*- 
banament  of  pnblic  moneT*  an  alio  nbmitted  at  tbl«  tinuh  In  ttuat, 
whatoTsr  ia  local  In  ohanotat  and  affaeting  the  toiniaUp  only  It  mtiject  to  tb* 
control  of  the  people  aaemblad  is  town  meeting. 

"  Tet  »*  inaj  natiea  •ome  miner  ^A*r«no**  between  tii*  Ifew  England 
town  meeting  md  ita  liitar  in  Ulehlgan.  In  tbe  lattw  tiM  bva-Uw*  and 
ngnlatlona  an  laM  Taiied  in  cbuaetar. 

"ThUlidtu  to  tha  flMt  tlurf  in.  tlia  Wart  tliat  part  of  the  towuMp  wbara 
tbe  Inhabitanta  are  moat  nnmeron^  tba  Tillage^  and  for  .who**  regolation 
manr  law*  an  neeewry,  i*  aat  off  m  an  ucorponted  Tillage,  jnat  aa  in  naarlj 
all  tbe  central  and  weatam  Btatca.  Tbaae  Tillagaa  hafa  tha  priTH^^  nthtr 
directly  in  Tillage  meeting  or  nare  often  througb  a  oooneil  of  five  er  man 
tnutaaa,  of  managing  their  own  local  aSain,  thair  police,  lie  department, 
itreat*  and  waterworki.  In  loma  States,  bawerer,  they  an  can*ider«d  parte 
of  tbe  townabip,  and  u  nch  Tota  in  town  meeting  on  all  qneotion*  tonohing 
townebip  roada,  biidgia,  tbe  poor  and  achoola."' 

The  ci>iLq>iciioiu  feature  of  thia  lystem  ia  the  reappe«nnca  of 
the  Hew  EngUnd  Town  meeting,  thoagh  in  &  Bomewh»t  len 
primitiYe  uid  Kb  the  lame  tLme  lew  perfect  form,  because  the 
township  of  the  West  is  a  more  artdfici^  orgutism  than  Uie  rural 
Town  of  MasaachuBetts  or  Bhode  Island,  where,  nntQ  latelj, 
eTflr^bodj  was  of  English  blood,,  everybody  knew  ererjbodf  else^ 
everybody  mi  educated  aot  only  in  book  learning  bat  in  tho 
traditiona  of  self-goTemment  However,  such  as  it  is,  the  Illinois 
and  Michigan  system  is  spreading.  Becent  legislation  in  Cali- 
fornia, Nebraska,  and  oUier  westent  States  pennit*  its  adoption. 
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It  ia  already  eaUblished  in  the  two  aew  States  of  Dakota,  uid 
seema  destdned  to  prevail  avta:  ihe  whole  North- West,' 

Id  pFoportion  to  tha  extent  in  which  a  State  has  adopted 
the  township  iTBtem  ths  ooantf  has  tended  to  decline  in  import- 
tnce.  It  u  nevertheleas  of  more  consequenoe  in  the  West  than 
in  New  England.  It  haa  freqnentJf  an  educational  official  who 
inapecta  the  achoola,  and  it  ntiaea  a  tax  for  aiding  achoola  in  the 
poorer  townahipe.  It  haa  diltiea,  which  are  naturallj  more 
important  in  a  new  than  in  an  old  State,  of  laying  out  main 
roads  and  erecting  l^idgei  and  other  public  works.  And  some- 
times it  has  the  overa^ht  of  township  expenditure.*  The  board 
of  county  commiationera  cousista  in  Michigan  and  niindis  of  the 
aaperrisors  of  all  the  townships  witiiin  the  ooun^ ;  in  Wiscon- 
sin and  Minnesota  the  commissioners  are  directly  chosen  at  a 
oonnty  election. 

I  poaa  to  the  mixed  or  compromise  system  aa  it  appeara  in  the 
o^er  group  of  States,  of  which  Penniylrania,  Ohio,  Indiana,  and 
lowft  may  be  taken  aa  aamples.  In  these  States  we  find  no  Town 
meeting.  Their  township  may  have  greater  or  leas  power,  bat 
its  members  do  not  oome  together  in  a  primary  assembly ;  it 
elects  its  local  officers,  and  acts  only  through  sod  by  them.  In 
Ohio  there  are  three  township  trustees  with  the  entire  charge  of 
local  affair^  a  clerk  and  a  treaanrer.  In  Pennaylvania  the  town- 
ship ia  goramed  by  two  or  three  superriaora,  elected  for  three , 

'  In  BwUMrUnd  tlw  rani  0«nMfnd«  or  OommuM  ii  tin  1m^  ot  tha  irlM>l(  n- 
pdblkan  lyitani  of  th*  Ctntan.  It  hu  iJui^  ot  tba  pollca,  tha'poor,  utd  adioal^ 
•ud  owoM  lukds.  It  hu  k  priairj  uwnUj,  meattog  iannl  tfanM  *  jiu,  which 
aiiea—  eomimnul  hnrin™  and  ilacta  >n  BdmltiMntlTC  coanelL  ItnMmUiata 
tluM  nfpaoti  *n  Americaa  Town  or  TonxUp,  bnt  to  nttfeot  for  team  pnrponi 
to  a«  JoilsdiotloD  of  u  oSotol  caUod  tlw  atMtlulta,  >ppdntad  bj  the  Outoa  IM 
>  dMrtot  oomprifing  ■  nnmlMr  of  comnuiia. 

*  Itr.  B«ml<  MTi : — "  '-"-■"-'■  u  many  of  tha  thooiuid  or  mora  towuliipa 

oonlml,  rinoa  *1m  many  through  Uek  of  roaaiu  cannot  nlaa  aniBcieat  mona]r  ht 
nadi,  bridgn,  aehooU,  aad  tha  poor,  a  U^er  antlimitr  to  aaedod,  with  tha  p«w<r 
of  aqoallilng  tha  Talnatlon  of  amral  oontlglioiu  town*,  of  tubig  tho  lAoto 
•nunbai  for  tha  iMoaBt  of  tha  poorai,  and  ot  aiaiotoiiig  a  ganaral  orsniglit  ow 
townaUp  Bxpaoaat.  .  ,  ,  Tha  importuica  of  thli  poinr  to  not  fallj  appraetatad. 
For  lack  of  rimllir  proTtolon  la  Uauachniatti,  thora  to  toarealy  asy  State  or 
eomit;  aid  or  oantiol  of  aidiooli.  Srecj  town  to  laft  to  Ita  own  rsaonma  with 
poor  nanlti  [Tl  All  aduoatoia  auneatlj  adfooato  ooastr  and  Stata  eanttol  of 
aAooti,  that  thara  tnajt  ba  onlftemity  of  mathoda,  and  that  tha  eotuitrjr  dtotilet^ 
tha  nwraartoa  of  our  gnat  men  In  tha  pact,  ma;  sot  dagacaiata.  Bqt  two  tadi- 
■nnaa  opt"***  ■  ^*  ''*'  ^  eantraltoation  oo  tha  part  ot  tha  unall  towni  wUoh 
Baad  U  maU,  and  tha  dlilika  ot  the  rich  oiUa  to  tax  thamielm  finr  tha  soutir 
dtotricti."— "  Local  aoTainment  In  Uiohigan,"  ut  lupn,  p.  18. 
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yeara,  one  each  year,  togetlier  irith  an  aaaecsor  (for  valuation 
purpoBea),  a  town  clerk,  three  auditors,  and  (where  the  poor  are 
a  township  charge)  two  overaeera  of  tlie  poor.  The  suparruors 
may  lay  »  rate  on  the  township  not  exceeding  one  per  cent  on 
the  valuation  of  the  property  within  ita  limits  for  tile  repair  of 
roads,  highways,  and  bridgea,  and  the  overseeis  of  the  poor  may, 
with  the  consent  of  two  josticee,'  levy  a  nmilar  tax  for  the  poor. 
But  as  Uie  poor  are  usn&lly  a  county  charge,  and  as  any  ratepayer 
may  work  out  his  road  tax  in  labour,  township  rates  amount  to 
Tory  little. 

' '  In  low*, "  »jt  llr,  Hacy,  "  tha  dril  toinuhip,  which  ia  nnially  mz  tnilM 
■qiure,  is  a  local  gOTsmmsat  for  holding  eleatiana,  Tapalring  Toada,  tasting 
proper^,  ftiTtng  relief  to  the  poor,  ULd  othar  boiLDeai  of  local  intarast.  It* 
oOoan  aiiB  thnie  tmitsea,  ods  clerk,  a  road  snperrisor  for  (noh  road  district, 
ons  aaseisoi,  two  or  more  joaticaa  af  tha  paace,  and  two  or  mora  oonatables. 
Tha  jnitioea  and  oonMablea  ai«  in  a  aanaa  eoanty  officeri.  Tat  the;  ate  el«et«d 
b;  towoahipa,  and  It  thej  rentore  from  tha  towtiahip  in  whloh  thay  are  choara, 
thej  ceaas  to  be  offican.  ^Hib  troatoea  an  ohoaen  for  three  yean,  hnt  thaii 
terms  of  office  an  ao  arranged  that  one  ia  choaen  each  yasx.  Tha  other  offiaan 
are  choean  for  two  yaara,  .  If  then  is  withio  tha  limlla  of  tha  towiuhtp  an  in- 
eorpoiated  town  or  city,  the  law  fvqniras  that  at  Isast  one  of  the  jnatioea  shall 
lire  within  tha  town  or  oity.  Tha  rotors  within  tha  town  or  city  ohooae  a 
■epaiate  uwnot.  The  Tatar*  of  the  eitj  are  not  allowed  to  vote  tor  load 
anperriaora  nor  for  tha  township  aaaeasor ;  Uiey  vote  for  all  other  township 
officer*.  ... 

'  The  tmateea  of  the  township  hare  TarioUs  dsUei  in  the  admtnfstaatian  of 
the  poor  law*.  An  able-bodied  peraoc  applying  for  aid  may  h«  rvqnired  to 
wdik  upon  ilu  atrset*  or  tUghways.  If  a  person  who  ha*  aotinired  a  legal 
•attlenunt  in  the  oonn^,  and  who  ha*  no  near  relatiTea  able  to  sapport  him, 
sppliea  to  the  tmateea  for  aid,  it  is  their  dnty  to  look  into  tha  caaa  and  lUmioh 
or  tefoaa  relief^  If  they  decide  to  furnish  it,  they  may  do  ao  by  sendiag  the 
penon  to  the  ooonty  poorhoiusi  at  ij  giving  him  what  they  think  needful  in 
food,  olothing,  medical  attendance,  or  money.  If  they  refuse  aid  the  applic- 
ant may  go  to  tha  coonty  tDpervisor^  and  they  may  order '  tha  bnsteea  to 
ftamiah  aid  ;  or  if  tha  anperviaori  think  the  truateee  an  giTing  aid  >uiwl*«ly 
they  may  order  them  to  withhold  it  In  all  csae*  wture  aid  is  fbmiahed 
directly  by  the  tnuteoi  to  tha  applioant  they  are  required  to  send  a  atatament 
of  th*  aipensa  incnrred  to  the  auditor  of  tha  oonnty,  who  pnieot*  tha  bills  to 
tha  board  of  aaparvlain*.  All  bill*  for  tha  relief  of  the  poor  are  paid  by  the 
floonty,  and  the  auperrison  if  thay  ohooae  may  take  the  entire  buaineaa  out  of 
Uia  handl  of  the  trustee*.  But  in  eonntie*  where  no  poorhouaa  Is  prortded,  and 
when  the  superriBon  make  no  provision  for  the  poor,  the  trustee*  are  required 

inlliy  the 
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to  tak«  anUr*  duig*  of  Ute  bn^Mt.  Tat  In  uj  mm  tli*  oonn^  mut  mMt 
the  upanNC  Th«  tmtMi  ue  tha  licclth  offiMn  of  the  towmUp.  Thaj 
nwj  tannin  jp«noni  ta  bi  Ttodutad;  tlier  nu^  raqnita  tli*  Twnonl  of  filUi 
Isjnrioiu  to  health  ;  thaj  nuj  adopt  bTe-Um  fM  {OMMrring  th*  he*lth  of  tli* 
oommoDlt;  and  uifonM  thain  b;  An*  and  liapriioninenb"^ 

In  mott  of  tliesfl  States  the  ooontf  ovenhadowr  the  townships 
TakiiigPaiinsjlTuiu  as  an  example,  we  find  each  county  gOTemed 
hy  a  board  of  three  cotnmiuionen,  elected  for  three  yean,  upon 
a  minoritj  vote  ajtbem,  the  elector  being  allowed  to  Tote  for  two 
candidatea  only.  Besides  these  there  are  officers,  also  chosen  by 
popular  vote  for  tiiree  years,  tijl  a  Hherifl^  coroner,  prothonotary, 
registrar  of  wills,  recorder  of  deeds,  b«asurer,  surreyor,  three 
auditors,  cleric  of  the  court,  district  attorney.  Some  of  these 
officers  are  paid  by  fees,  except  ip  counties  whose  populatim 
exceeds  fiO.OOO,  where  all  are  paid  by  salary.  A  county  with  at 
least  40,000  inhabitwits  is  a  judicial  district,  and  elects  its  judge 
for  a  term  of  t«n  yesps.  No  new  county  is  to  contain  lees  than 
400  square  miles  or  20,000  inhabitants.*  The  county,  besides 
its  judicial  business  and  ^e  managemenl  of  the  prisons  incident 
th^to,  besides  its  duties  as  respects  highways  uid  bridges,  has 
educational  and  usually  also  poor-law  functions  ;  and  it  levies  its 
county  tax  and  the  State  taxes  through  a  collector  for  each  town- 
ship whom  it  and  not  the  township  appoints.  It  aodila  the 
account  of  townships,  and  has  otiier  rights  of  conbxil  over  these 
minor  communittee  exceeding  those  allowed  by  Michigan  or 
niinoia*  I  must  not  omit  to  remark  that  where  any  local  area 
ii  not  governed  by  a  primary  assembly*  of  all  its  dtizens,  as  in 
those '  States  whers  there  is  no  Town  meeting,  and  in  all  States 
in  respect'to  counties,  a  method  is  frequently  provided  for  taking 
the  judgment  of  the  citizens  of  the  local  areh,  be  it  township  or 

*  A  Oevtnuntnt  Tai-Boakfir  leva  Sehvtti,  pp.  S1*3S. 

■  Sm  OoBrtltiitton  of  Ponijlmila  of  IS?!,  AiK.  sir.  xUL  aad  v. 
Iba  unngt  population  of  a  ooont;  tn  P«in*7lTaiila  wu  tn  1880  81,000. 
Tban  an  di^-aann. 

*  Bm  "  LomI  Oonnunaat  la  PnuurlTanb,"  In  J.  B.  V.  SbidU*,  b;  K  B.  U 
Oonld,  Balttmora,  188S. 

*  it»  Si*  piimarj  mMUii(  i»  In  England  dying  out  tn  the  fonn  of  tha  puiih 
TaatrlTi  *o  ^  plaUnttaiy  mathod  aaani)  to  ba  oranlng  In  to  maat  tha  now  mora 
daoiocfatla  oandiUona  of  tha  oonntrj.  It  ii  raoognlwd  in  tlia  Tn*  Ubnry  Aoti, 
vhlah  piOTtdc  for  Xakisg  a  poll  of  all  tbo  ntmjm  -wUhiii  a  glran  local  ana  to 
dataimin*  vliatliir  or  no  ■  local  rata  ahall  ba  lariad  to  provids  a  fraa  public 
llbmy.  And  aaa  abora  (Cbaptar  vtttt  }  ta  to  tha  propoHl  to  labmlt 
to  popnlai  ToU  th*  quaaUon  e(  granting  lloaneaa  for  th*  nl*  of  Inloikating 
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wnmt7,  "by  popular  vote  %t  th»  polla  apou  a  qiecific  question, 
usually  the  borrowing  of  moDty  <x  th«  leTjing  of  a  rate  beyond 
thfl  regular  amount..  This  is  an  extension  to  local  divisioiis  of 
the  to-called  "  plebiMabtry  *  or  nfarendwn  method,  whose  appli- 
cation to  State  le^slation  has  been  discuBsed  in  a  preceding 
chapter.  It  seems  to  work  well,  for  by  providing  an  exoeptiona] 
meUiod  of  meeting  exceptional  cases,  it  enables  tiie  ordinary 
powers  of  executive  offioal^  wheUier  in  township  or  county,  to 
be  kept  within  uotow  limits. 

Want  of  space  bas  compelled  me-  to  omit  from  this  sket^ 
many  details  which  might  interest  European  students  of  local 
goremment,  nor  can  I  attempt  to  indicate  the  relations  of  the 
rural  areas,  townships  and  counties,  to  the  incorporated  yill&ges 
and  cities  which  lie  within  their  compass  further  than  by  obeeir- 
ing  that  dties,  even  the  smaller  ones,  ai:0  usually  separated  from 
the  townshipo,  that  is  to  say,  tiie  townabip  goremment  it  super- 
seded by  tiiB  city  government^  while  cities  of  all  grades  remain 
members  of  the  counlaee,  bear  their  share  in  ooun^  taxation,  and 
join  in  county  elections.  Often,  howBTer,  the  constitution  of  a 
State  contains  special  provisioai  to  meet  the  case  of  adty  bo 
Urge  as  practically  to  overshadow  or  abaorb  the  county,  as 
Chicago  does  tlie  county  of  Cook,  and  Cincinnati  the  ooonty  of 
Hamilton,  and  sometimes  the  city  is  made  a  county  by  itseli  Of 
these  Tillages  and  other  miiior  municipalities  there  are  Tarions 
iorms  in  different  States.  Ohio,  for  instance^  diTidea  her  muni- 
cipal  corporatdouB  into  (a)  cities,  of  which  there  are  two  classes, 
the  first  class  containing  three  grades^  the  second  class  four 
grades ;  (6)  villages,  also  with  two  fliuwrn.  the  first  of  from  3000 
to  eOOO  inhabitants,  the  second  of  fatmi  200  to  3000 ;  and  («) 
hamlets,  incorporated  places  with  less  than  300  inhabitaut^' 
The  principles  whiA  govern  these  organimtiona  are  generally  liie 
same ;  the  details  are  infinite,  and  inc^nble  of  being  summarized 
here,  Of  minor  incorporated  bodies  therefcre  I  say  no  more. 
Bat  the  larger  dties  furnish  a  wide  and  iostmctive  field  of 
inquiry ;  and  to  them  tiiree  chapters  must  be  devoted. 

*  OUo  Vettr^  Jfaiuud,  Apptndlz  K.  OUo  oonUiai:  "Tn  1  Bnt  ela«, 
flnl  gnd^  1  lint  oUn,  paoand  Snda,  1  fint  du^  tUrd  gntds,  3  necnd  dMa, 
flnt  gndi^  I  uoauA  dw,  noood  grids,  S  Moood  oUm,  tUid  nad*,  St  Mocod 
cUm,  taaiili  gnds  ;  TilkgM— 31  Snt  din,  SBS  ncond  olui ;  OuuM*— S%  b*- 
■IdM  T8G  tmlnoorporUa  phoM  or  towM  iBaBtioa»d  b  Btontan  tt  SUU'i  Bmort 
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CffiRRRVATlONS   OK   LOCAL   GOTKRMMSNT 

It  TDXf  serre  to  cleat  up  a  neceeearily  intricata  descriptaon  if  I 
add  here  a  few  genetal  remarks  applicable  to  all,  or  oearlf  alt,  of 
ths  varioua  BjrBtenis  of  local  government  that  prevail  in  the  seyeral 
States  of  the  Union. 

L  Following  American  authorities,  I  hare  treated  the  Neir 
England  type  or  syEtem  as  a  distinct  one,  and  referred  the  North- 
westom  States  to  thft  mixed  type.  But  the  European  reader  maj 
perhaps  figure  the  three  systems  most  vividly  to  his  mind  if  he 
will  divide  the  Union  into  three  Eones — Northern,  Middle,  and 
SontJiem.  In  the  northern,  whiL-h.  beginning  «t  the  confluence 
of  the  Yellowstone  and  Missouri,  stretches  east  tq  the  Bay  of 
Fundy,  and  includes  ths  States  of  North  and  South  Dakota, 
Minitesota,  Wisconsin,  Illinois  Michigan,  and  the  six  New 
England  States,  he  will  find  a  primary  assembly,  thq  Town  or 
townsMp  meeting  in  preponderant  activity  as  the  unit  of  local 
government  In  the  middle  zone,  Btretching  from  California  to 
New  Jersey  and  New  York,  inclusive,  along  the  fortieth  parallel 
of  latitude,  he  wiU  find  the  township  dividing  with  the  county 
the  interests  and  energy  of  the  peo]^e.  In  some  States  of  this 
zone  the  county  is  the  more  important  organism  and  dwarfs  tiie 
township;  in  scone  the  township  seems  to  be  gaining  on  the 
connty ;  but  all  are  alike  in  this,  that  you  cannot  lose  sight  for  & 
moment  of  either  die  smaller  or  the  larger  area,  and  that  both 
areas  are  governed  by  elected  executive  officers.  The  third  zone 
includes  all  the  southern  States ;  in  which  the  county  is  the  pre- 
dominant organism,  though  here  and'  there  school  districte  and 
even  townships  are  growing  in  Bignificanc& 

n.  Both  county  and  township  are,  like  nearly  everytJiing  else 
in  America,  English  institutions  which  have  suQ'ered  a  eea  change. 
"  The  SoutJiem  coun^  is  an  attmuated  English  shire  with  the 
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towDa  left  ouL"^  Tbe  northern  township  is  an  English  patiah,  a 
parish  of  the  old  aeTSnteenth-centniy  form,  in  which  it  was  still 
in  full  working  order  as  a  civO  no  less  than  an  ecoleeiaBticaL 
organisation,  holding  common  propntj,  and  often  co-extensiTe 
with  a  town.  The  Town  meeting  is  the  English  Tcstry,  the 
selectmen  are  the  churchwardens,  or  select  resuymen,  called  back 
b7  the  conditions  of  colonial  life  into  an  activity  fuller  than  the^ 
ezeirted  in  England  even  in  the  seventeenth  century,  and  far  fuller 
than  thaj  now  retain.*  In  England  local  self-government,  except 
as  regards  the  poor  law,  tended  to  decay  in  the  smaller  (i.e.  pariah 
or  township)  areas ;  the  greater  part  of  such  administration  as 
these  latt«r  needed,  fell  either  to  the  justices  in  petty  sessions  or 
to  officials  appointed  by  the  county  or  by  the  central  govemmenf^ 
until  the  legislation  of  the  present  century  began  to  create  new 
districts,  especially  poor  kw  and  sanitary  districta,  for  local 
administration.*  In  the  larger  English  area,  the  county,  true  self- 
government  died  out  with  the  ancient  Shire  Moot,  and  fell  into  the 
hands  of  persona  (the  justices  asaembled  in  Quarter  Seaaiona} 
nominated  by  the  Crows,  on  the  recommendation  of  the  lord- 
lieutenant  It  is  only  to-day  that  a  system  of  elective  county 
cooncila  has  been  created  by  statute.  In  the  American  colonies 
■  the  governor  filled  the  place  which  the  Crown  held  in  England ; 
but  even  in  colonial  days  tiiere  waa  a  tendency  to  sabetitut» 
popular  election  for  gubernatorial  nomination;  and  county  govern- 
ment obeying  the  universal  impnlsa,  is  now  everywhere  demo- 
cratic in  form ;  though  in  the  South,  while  elavMy  and  the 
plantation  system  lasted,  it  was  practically  aristocratio  in  it& 
spirit  and  working. 

*  Floftnor  Uacf, "  Oni  GbTtnuuent,"  «d  admlnbU  >1amciitu7  ikatch  (or 
■ohool  US  of  Iba  itmctara  uid  fimctioai  o[  the  Ptieal  ssd  Btataa  gOTcnuuantfc 

1  Faw  thing*  In  Ebigllih  hiitorr  >n  battar  worth  itudjfai^  or  han  oiardiid 
•  OKn  perrmdlsg  inAuencA  on  tha  jgogra^  of  sTonti,  than  tho  f»ractlcal  di*- 
■ppeanncs  from  nml  lCngl»nil  of  that  Cmnmniw  or  Qamalnda  Thich  bM  nmained 
lo  potent  K  Uetor  In  tbs  economio  ud  kicIiI  u  wbU  u  ths  political  Ufo  of  Frmca 
and  Italy,  of  Oermamy  (iDclndlng  Anatriaa  Qcniun;}  and  of  SwltiarUiid.  If 
Ko^iahman  vera  half  a*  ectlTS  In  tha  atndy  of  thalr  own  local  tnatltntlona  aa 
Amaricaoi  hava  begun  to  ba  In  that  of  thaira,  wa  ahonlil  ban  had  a  eoplooa 
Utontnn  upon  tliii  lateraatiiig  imbjeet. 

'  HowaTar,  the  paililrconstableB  and  way-wardena  In  iome  placH  eontinn*  to 
ha  elntod  by  popular  rota  ;  Sod  the  nuuun  ooorta  and  ooorta  laat  wan  aami- 
popnUr  hutltatlona.    Bran  now  tha  paHsh  Ttatry  hu  aoma  dvil  powan. 

In  oonntlH  tha  coroner  contlnned  to  ba  elected  by  tha  freaholdan,  bnt  hi 
tba  laailon  of  1888,  a  pioTlilon  tnnatanlng  th«  appointmsnt  to  tha  nawly-nrsttad 
•onnty  oonncUa  waa  ansotad  by  Parliament  (SI  ft  G3  Vlot  oh.  ilL  |  B> 
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m.  In  England  the  oontrol  of  the  central  goTemmont — tliat 
i%  of  Parliament — u  now  maintained  not  only  hj  statutea  defioii^ 
tiie  dutiea  and  limiting  the  powen  of  ths  Toriout  local  bodicfl,  but 
alfco  by  the  powen  rested  in  soadiy  departmenta  of  the  executing 
tJie  Local  G«Temment  Board,  Home  OfSce,  and  Treasuiy,  <rf 
disallowiiig  certain  acta  of  these  bodies,  and  especially  of  sapar- 
Tising  their  expenditure  and  checking  tiieir  borrowin^^  In 
American  States  the  executive  departments  hare  no  similar  fune- 
tions,  The  local  autborities  are  reab-ained  partly  by  the  State 
legialature,  whose  statutes  of  course  bind  them,  but  ttSl  more 
^ectively,  because  legitlaturee  are  not  alwaya  to  be  t7aBt«d,  by 
lite  State  Conetitu^ons.  These  instrument  naually-^the  more 
recent  ones  I  think  invariably — contain  provisiona  limiting  the 
amount  which  a  county,  township,  village,  school  district^  or  other 
local  area  may  borrow,  and  often  also  the  amount  of  tax  it  may 
levy,  by  reference  to  the  valuation  of  the  property  cOBtained 
within  its  limits.  Specimens  of  tliese  provisions  will  be  found  in 
a  note  at  the  end  of  this  volume.  They  have  been  found  valuable 
in'  checking  the  growUi  of  local  indebtedness,  which  had  become, 
even  in  rural  districts,  a  ktious  danger,'  The  total  local  debt 
was  in  1880  : — 

CtioiitiM  .  .    |lSE,41f3,lD0    (£3G.090,aOO) 

Townihipa  .        30,1»0,361      (£8,038,000) 

Bohool  DutrioU  17,493,110      (ie3,U8,000) 

Total  .    tl73,13a.071    (£34,8211,000) 

This  sum  bears  a  comparatively  small  proportion  to  the  total 
debt  <^  tile  several  States  and  ot  the  cities,  which  was  then — 

Statn t3<U),S77,810      (£ES,0OO,00O) 

CiUM  OTtr  7G00  fuhahiUnti  .  710,BSB,S24    <£14^I00,0OO) 

Other]iimiiaipdl>odleiiii]d<n7600Iitl]kbftula        5<,310,20S      (£11,200,000) 


Total  .  .11,027,823,443     (£206.800,000) 

It  is  also  a  diminishing  amount,  having  fallen  eight  per  cent 
between  1870  and  1880,  whereas  city  indebtodnesa  was  then 
■till  increasing. 

'  Sm  >]m>  Chapter  XLUI.  on  "  Btito  nnkdok"  nisw  prorliloD*  tn  of  conn* 
■pplitd  to  dUa*  *1m,  vhldi  nod  th«a  otsu  nun.  Tlw7  vu7  nry  mnoh  la 
tbdr  datilli,  ukd  In  lonw  oam  «  ipMuI  jnpnUi  voU  li  illavn]  to  axUnil  tlM 
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17.  Conntj  uid  townihip  or  aehool  diatrMt  t&z«  kn  direct, 
texei,  there  bemg  no  octivi  in  Ameiica,  and  are'eoUacted  along 
with  State  tazea  in  Uie  imallett  tax-gathering  area,  i&  the  tovn- 
■hip,  There  townehipa  exist;  Local  rates  are  not,  howerer,  ■#  in 
England,  levied  on  immorable  property  only,  but  also  on  peraonal 
{nvpertj,  according  to  the  valuation  made  by  the  ■Mwoeriori.  Mnch 
the  Uxgjti  part  of  taxable  pwecmaltj  eacapea  becaon  ita  oirnen 
conceal  it^  and  there  may  be  no  meaoa  of  ascertaining  what  they 
poeaeai.  Landa  and  houaea  are  often  aaaeiBed  far  below  their 
tame  valne,  becaoae  the  townahip  asseasors  hare  an  intareat  in 
diminiahing  the  ihare  of  the  connty  tax  whieh  will  fall  npon  their 
township ;  and  aimilariy  the  oonnty  asaesEon  hare  an  inttnat  in 
diminiahing  the  share  of  the  State  tax  to  be  borne  by  their 
eoonty.'  Seal  property  is  taxed  in  the  place  where  it  is 
sitoate;  personalty  only  in  the  plaoe  where  the  owner  n- 
side8>*  Bat  the  suffrage,  in  local  as  well  aa  in  State  and 
Kational  election^  is  irrespective  of  projMrty,  and  no  dtisea 
can  vote  in  more  than  one  place.  A  man  may  have  a  dozen 
houses  or  farms  in  aa  many  citiea,  counties,  ca  townships:  he 
will  vote,  even  for  local  puiposeo,  only  in  the  spot  where  he 
is  held  to  reside. 

The  great  bollc  of  local  ezpenditore  ia  borne  by  local  taxes. 
But  in  some  States  a  portion  of  the  county  taxes  is  allotted  to 
the  aid  of  school  districts,  so  as  to  make  the  wealthier  districts 
reUeve  the  burden  of  the  poorer,  and  often  a  similar  subvention 
is  inade  from  State  revennaa.  The  pnblio  school^  which  are 
everywhere  and  in  all  grades  gratoitoua,  absorb  a  very  large  part 
of  the  whole  revenue  locally  raised,*  and  in  addition  to  what 
taxation  provides  they  receive  a  large  revenue  from  the  lands 
which,  under  Federal  or  State  legislation,  have  been  set  apart  for 
educational  purposes.*  On  the  whole,  the  burden  of  taxation  in 
I  Aj  tc  thii  ud  As  Boud*  of  Eqntlintlon  M>  Chapter  tt.ttt,  mUb 

■  01  coniM  vhit  I*  lullf  Um  luna  praptrtf  OAj  ba  tued  in  mor«  tlutn  ana 
pUcg,  4.g,  ft  mining  'companj  nwy  b*  tued  m  a  mmpuij'  In  UonUna,  ud  tlM 
ibana  b«ld  bj  IndlTldiwl  proprltton  ba  poadbtj  also  Uxad  is  tlia  mtwiI  BUUi 
io  vhlch  UwM  ihtraholdan  tMlda. 

■  Tha  tatil  aipandltura  on  pnblla  nbooli  In  tlia  dnltad  Btatai  li  rtatad  .by 
Iha  U.a  Commijalaaar  of  EdaciUon  {Stjmrt  tot  IBSG-Sa)  at  $m,t<H,i2T 
(£S2,SflO,000}.  Tbe  Natiooal  KorBmmant  baa  no  aotboritj  una  adnaatloDa) 
mittan,  but  baa,  doca  ISO?,  bad  a  Bnreaii  vbteb  rallaota  tUtSattoi  from  tba 
Btataa  ud  tvnaa  Talnabla  reporta. 

*  Tbe  itndcat  of  accniomiii  idaiuia  ma;  ba  IntBaated  to  hMr  Hut  In  aom*  ol 
tha  BtaUi  wbicb  bava  tba  largeat  parmanaat  aobool  (nnd  tba  doct  on  tha  •B'danor 
of  Uw  acbooU,  and  on  tba  Intireat  of  tba  paople  in  tham,  hai  bean  penueiana    la 
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mral  distriota  ia  not  htAvy,  nor  ii  the  expmditare  often  waate- 
fnl,  bectUBs  thS  inluibit&lita,  espeoUllj  tuder  tite  Tova  meeting 
OTBtem,  look  tloBel;  after  it 

T.  It  ia  notewortlif  thai  the  Americana,  who  are  ropposed  to 
be  OBpeciall;r  fond  of  representatiTe  amemblies,  have  made  little- 
ate  of  representation  in  their  local  goremment  The  towiuhip 
.  ia  oBoalijr  goremed  either  hy  a  primary  aasemblj  of  all  cituteoa 
or  else,  aa  in  anoh  Statea  as  Ohio  and  Iowa,  by  a  very  amall  board, 
not  exceeding  three,  with,  in  both  seta  of  cases,  several  purely 
exeontire  officers.^  In  the  county  there  is  aeldom  or  never  a 
conn^  board  posseeaing  legialatiTe  Amctions ; '  uanally  only  three 
commiadoDers  or  auparriaon  irith  tome  few  executive  or  jndicial 
officers.  Local  legislation  (except  aa  it  appears  in  the  byc-Iawa 
of  the  Town  meeting  or  aelectmen)  is  discouraged.  The  peojAe 
seem  jealous  of  their  oonaty  officials,  electing  then  for  short 
terms,  and  restricting  each  to  a  special  range  of  dutiee.  llua  ia 
perhapa  only  another  way  of  saying  that  the  county,  even  in  the 
Souths  has  continued  to  be  an  utjfidal  entity,  and  haa  drawn  to 
itaelf  no  great  part  of  tiie  interest  and  affections  of  the  dtiaens. 
Over  fiT&«Lxths  of  the  Union  each  county  pressnta  a  square  figure 
on  the  map,  with  nothing  distinctive  about  it,  nothing  "  natural " 
about  itt  in  the  tense  in  which  auch  English  counties  aa  Kent  or 
Cornwall  are  natural  entities.  It  is  too  large  for  the  personal 
interest  of  ^e  citizens :  that  goes  to  the  townahipL  It  is  too 
Bmall  to  have  traditions  which  command  the  respect  or  touch  the 
affections  of  its  inhabitanta :  these  belong  to  the  State.* 

VL  The  chief  functions  local  goyermnent  has  to  disobarge  in 
the  United  States  are  the  following  : — 

Making  and  repairing  roads  and  bridges, — These  prime  necea- 
sitiee  of  rural  life  are  provided  for  by  the  township,  county,  or 
States  according  to  the  claaa  to  which  a  road  «r  bridge  belonga. 
That  the  roads  of  America  are  proverbially  iU-buitt'and  ill-kept 
it  due  partJy  to  the  climate,  with  ita  altematdont  of  severe  froatt 
occaaional  torrential  rains  (in  the  middle  and  aouttem  States),  and 
long  droughts ;  partly  to  th«  hasty  haMts  of  the  people,  who  u« 
too  busy  with  other  things,  and  too  eager  to  use  t^eir  capital  in 

•dncktlon,  h  wtU  h  la  ilMmiMTiiuT  uid  «hi1m1h1Iih1  mittu^  (Ddowmata 
•onld  >Mm  Is  b*  ■  rtrj  donbtTnl  h^neBt. 

I  Id  >  (aw  Wnitani  Btatts  tlia  Tovn'boud  luK  (Uka  tha  Ns*  fciflUiwI  tttoefa 
akan,  >  Umltad  tuins  powar,  m  wall  aa  adinlulabktlr*  dntlM. 

*  In  Maw  York,  bowarai,  than  ia  ■  tnu-kad  tandency  In  tUi  dbsotion. 

*  -In  TirginU  tlMra  oaad  tu  ba  a  eonntv  faallof  naambUng  Uut  of  '■^■"J, 
fant  thta  baa  vanlahad  In  tba  aoGlal  ravolatim  tbat  haa  tiani/aniiHt  tha  Bontb. 
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priTate  enterpriBea  to  be  wHling  to  spend  freel;  on  M^irojs ; 
partlf  also  to  the  Utinineaa  of  population)  whicfa  is,  except  in  a 
few  nuurafutnring  distsricte,  mach  leu  dense  than  in  western 
Europe.  In  many  dietiictx  railways  have  come  before  roads,  so 
raadfl  have  been  Uie  less  used  and  cared  for. 

The  adminiBtratiDn  of  jostiee  was  one  of  the  fir^t  needs  Which 
caused  the  formation  of  tiie  county:  and  matters  connected  with  • 
it  still  form  a  large  part  of  county  buainesa.  The  voters  elect  a 
judge  or  judges,  and  the  local  prosecuting  officer,  ctdled  the 
diatnct  attorney,  and  the  chief  executjre  ofBcer,  the  sherifT.' 
Prisons  are  a  matter  of  county  concern.  Police  is  always  locally 
regulated,  but  in  the  northern  States  more  usually  by  the  town- 
ship than  by  the  county.  However,  this  branch  of  government, 
so  momentous  in  continental  Europe,  is  in  America  comparatively 
nnimportanb  outride  the  cities.  The  rural  districts  get  on  nearly 
everywhere  with  no  guardians  of  the  peace,  beyond  the  township 
constable;*  nor  does  the  State  government,  except,  of  course, 
throi^h  statutes,  exercise  any  control  over  local  police  administra- 
tion.* In  tlie  rural  parts  of  the  eastern  and  middle  States  pro- 
perty is  as  safe  as  anywhere  in  the  world.  In  such  parts  of  the 
West  as  are  disturbed  by  dacoit^  or  by  solitary  highwaymen, 
traTellers  defend  tbemselves,  and,  if  the  sheriff  is  distant  or 
slack,  lynch  law  may  usefully  be  invoked.  The  care  of  the  pioor 
is  thrown  almost  everywhere  upon  local  and  not  upon  State 
AufchoritieB,*  and  defrayed  out  of  local  funds,  sometimes  by  the 
county,  sometimes  by  the  township.  The  poor  laws  of  the  several 
Statas  differ  in  so  many  particulars  that  it  is  impoeaible  to  give 
«ven  an  outline  of  them  here.  Littie  out-door  relief  is  given, 
though  in  most  States  the  relieving  authority  may,  at  his  or  their 
discretion,  bestow  it ;  and  pauperism  is  not,  and  has  never  been, 
a  serious  'malady,  except  in  some  five  or  six  great  dties,  where  it 
is  now  vigorously  combated  by  volunteer  organizations  largely 
composed  of  ladies.     The  totsj  number  of  persons  returned  as 

1  nu  Amwlcui  iberiff  nsmaiiu  Bomsthfng  Ilks  irbat  tli«  ^^■g"■^  aheriir  wu 
licfocs  hia  wing*  wera  clipped  bf  tsg^atioD  sanu  wTaatj  ynn  <ga  Even  than 
h*  noatlf  acted  by  depotj.  Tba  justicw  atid  ttu  ommtr'  polioa  hATa  aluce  that 
IcgiiUHon  Uipl7  •nponeded  hli  action. 

'  Or,  in  SCatta  when  tben  are  no  townaMpa,  •ome  ecnmpondtaig  officer. 

>  Kichigan  i*  now  (1S88)  uid  to  ba  Inititotinf  a  lOTt  oT  Ettata  pollca  lOi  tlu 
anfarcument  of  bar  anti-liqnor  legislation. 

*  In  Boma  Stataa  Htn  ara  Stata  poor-law  inperintandanta,  and  tVaqnentlf 
lartatn  SUt*  liutltutiona  for  tba  baneflt  of  partieular  eloana  at  paapen,  t.g.  panpai 
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paupen  in  the  whole  Union  in  1860  wu  68,660,  of  whom 
67,067  were  iniuatet  of  ilms-houMB,  anA  31,698  in  receipt  of 
ont-door  relieL  This  wu  only  1  to  S6C  of  the  whole  popnlft- 
(aon.'  In  England  and  Wales  in  1881  there  were  803,126 
paupers,  to  a  population  of  30,974,139,  or  1  to  32  of  population. 

Sanitatioii,  which  has  beccnne  lo  important  a  department  of 
'  I^gliah  local  administration,  plajs  a  small  part  in  tie  niral  dia- 
trictfl  of  America,  hecause  tlieir  population  it  so  much  more 
thinly  spread  over  tlie  surface  that  the  need  for  drainage  and 
the  remond  of  nuisances  is  less  pressing;  moreover,  as  tlifl 
hombler  classes  are  better  oS,  unhealthy  dwellings  are  far  less 
commoa  Public  health  officers  and  sanitary  inspectors  vonld, 
OTer  the  larger  part  of  the  county,  have  little  occupation.' 

Education,  on  tlie  other  hand,  has  hitherto  been  not  only  a 
more  distinctively  local  matter,  but  one  relatively  hr  more 
important  than  in  England,  Pnuioe^  or  Italy.  And  there  is 
usually  a  special  administntive  body,  often  a  special  adminis- 
trative area,  created  for  its  purpoees — the  school  committee  and 
the  school  district*  The  vast  sum  expended  on  public  in- 
struction has  been  already  mentioned.  Though  primarily  dealt 
with  by  tlie  smallest  local  eircnmscription,  tliere  is  a  growing 
tendency  for  bot^  the  county  and  the  State  to  interest  them- 
selTes  in  the  work  of  instruction  by  way  of  inspection,  and  to 
some  azteni  of  pecuniary  subventions.  Not  only  does  iba 
county  often  appoint  a  county  superintendent,  but  tjiere  are  in 
some  States  county  high  schools  and  (in  most)  county  boards  of 
education,  besides  a  State  Board  of  Commissioners.*  I  need 
hardly  add  that  the  schools  of  all  grades  are  more  numerous  and 
efficient  in  the  northern  and  western  than  in  the  southern  States.' 
In  old  colonial  days,  when  the  English  Commissioners  for  Foreign 
Plantations  asked  for  information  on  the  subject  of  education 

>  Um  York  hid  IG,S17  panpoi  (ot  nbom  2810  mn  oat-ioeiT\  Colmda  17 
(1  ont-doOT),  Ailams  1.  Lonliluu  lukas  no  ntnin  of  iodoor  pinpsim,  beouia* 
tha  puiih«q  (-^coniitlM)  proiirlg  for  ths  BiilDtaiuiiaB  of  their  pool  In  )jrlvat« 
huUtationi.     (Th<  tconnoj'  of  thaw  ntunii  hi*  baan  qnaitloiied.) 

■  Sultitloii,  howsrar,  hu  oceaplad  mnch  ittaQticn  la  tha  eltlaa.  Camkiid  on 
I«ka  SrJa  cUlnu  to  hiTB  tha  lowait  daatb  nta  ot  laj  krga  dt7  la  tha  vMld. 

*  Though  tha  ichMil  dlatrlct  [reqnantlf  oolndiln  with  tba  towoihlp.  It  baa 
gntntllj  (oatdda  ot  Naw  Englsnd)  admlniilptlTt  offleen  diitlnct  ttom  thoaa  of 
tha  lansahlp,  wid  whio  It  ooIucMh  It  It  oftsn  lahdiTidcd  Into  laawr  dtitricts. 

'  la  wms  StatM  pniiiglon  U  mida  for  tha  cambluUon  ot  aiTanl  achool  diatriott 
to  TTnf  -^l"  a  nporior  ichool  at*  a  can^il  ipot. 

C  Tbs  dUMraneai  batwnn  the  ichoal  unngemauti  of  dllTaraut  Stataa  an  ma 
amndoiia  thai  t  eannot  attampt  to  diacrlhs  tham. 
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from  tlie  govemon  of  Virginia  uid  Cotmecdent,  the  former 
replied,  "I  thank  Ood  there  are  no  free  echoole  or  printing 
[veesea,  and  I  hope  we  shall  not  have  any  these  hundred  years  ;"* 
and  ihe  latter,  "  One-fonrUi  of  the  annual  revenue  of  the  colony 
ia  laid  out  in  maintaining  free  schools  for  the  education  of  onr 
ohildren."  The  disparity  ms  prolonged  and  intensified  in  the 
South  by  the  existenee  cj  slavery.  Now  that  aUvery  has  gone, 
tJie  South  makbs  rapid  advances ;  bat  the  {H-oportion  of  illiteracy, 
especially  of  course  among  the  negroes,  is  idll  high.' 

It  will  be  observed  that  of  the  general  fimctians  of  local 
government  above  described,  three,  viz.  police,  sanitation,  and 
poor  relief  are  simpler  and  less  costly  than  in  England,  and 
indeed  in  moat  parte  of  western  and  eential  Europe.  It  has 
therefore  proved  easier  to  vest  the  man^^ement  of  all  in  Hip  same 
local  authority,  and  to  get  oa  with  a  smaller  number  of  special 
executive  officers.  Education  is  indeed  almost  the  only  matter 
which  has  been  deemed  to  demand  a  special  body  to  handle  it 
Nevertheless,  oven  in  America  tlie  increasing  complexity  of 
eivHiiation,  and  the  growing  tendency  to  invoice  governmental 
aid  for  the  satia&tctjon  of  wante  which  were  not  previously  felt, 
or  if  fel^  were  met  by  voluntary  action,  tend  to  enlarge  the 
sphere  and  mnltiply  the  functions  of  local  government 

VlL  How  far  has  the  spirit  of  .political  party  permeated  rural 
local  government  t  I  have  myself  asked  this  question  a  hundred 
times  in  travelling  through  America,  yet  I  find  it  hard  to  give 
any  general  answer,  because  there  are  great  diversities  in  this 
regard  not  only  Ijotween  different  States,  but  between  different 

'  G<iT«nior  Sir  VilliuD  B<rk*1«r,  biwarai,  mi  tmaag  tha  Tirgfutuu  wlia  in 
letO  rabMTlbad  for  Ui*  WMtloii  In  Vlrgliilk  at  "■  coUadga  at  atndcnti  ot  th« 
lEbanl  uti  ud  Klanota"  Ai  to  •lanaaUtr  butaietlea  bi  wdd  that  Vltglnl* 
puiaid  "tha  lama  orana  tlut  b  tik«B  ta  ^^g'*"-*  oat  of  tomu,  titrj  man 
uoordlng  to  hi*  tbiUtf  tutrnsUng  Ui  oUldruL  Wo  Iut*  fortr-aigbt  pariilui, 
■od  oar  mintatrj  m  w«U  paid,  and,  bj  oosamt,  iboild  b*  bottn  it  thi7  would 
p«r  oftanar  and  pnaeh  laai."— nu  CelUg4  qf  WUUawt  and  Mam.  br  Pr.  H.  B. 

*  Tbf  paroantaga  of  panona  nnalile  to  laad  lo  iha  wLoIa  popnlatlon  of  tha 
.Dnitwi  SUtM  waa,  in  1B80,  lS-4 ;  It  wu  lowMt  in  Iowa  (3-1),  hlghact  to 
Bontli  Oarellna  (48-S)  and  LOBldaiia  (4G-B).  Tha  paToantifa  of  psnoni  unabla  to 
wilto  waa  in  tba  wbol*  Unttad  BUta%  17  ;  kiwtat  tn  Kabnaka  (S-fl),  U^Mt  in 
South  Canlina  (61-4)  and  AUbama  (50-9). 

It  haa  Mcaotlr  baan  pnpoaad  In  Congnaa  to  radnea  tha  nirplia  in  tha  UA 
baaanr;  bjr  dlati^ting  amna  among  the  Stataa  in  aid  ot  adncatioo,  in  pioportioB 
to  tiM  naad  which  aiiata  bw  achool^  •.*.  to  thatr  tUitano;.  Tha  objaotlona  oa  tLa 
aona  of  ooonomia  pollov,  m  wall  ■•  of  oonaUtutlonal  lav,  sra  ao  obiiou  aa  to  bata 
aUmolatad  a  warm  iviataoaa  to  Uio  bill. 
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parts  of  tli«  tuna  6tmt«t  diTarntaea  due  BometanuB  to  tbe  duo- 
Mter  of  the  popnlation,  sometamaa  to  tbo  varyixtg  intensitf  <rf 
part;  f«eliii^  aomatiinee  to  the  greater  or  law  degree  in  which 
the  areas  of  local  govenunent  coincide  with  the  election  disbricti 
for  the  election  of  State  Benaton  or  repreaentativea.  Oa  the 
whole  it  wonid  aeem  that  coonty  officiala  an  apt  to  be  choaea 
on  political  llnee,  not  so  mach  because  anj  pcJitical  qOeatioDa 
oomB  before  them,  or  because  thej  can  exert  much  influence  on 
St&te  or  Federal  alections,  as  because  these  paid  offioee  afford 
a  means  of '  rewarding'  political  aerrices  and  securing  political 
adheaioua.  Each  of  liie  great  partiee  usually  holds  its  coon^ 
convention  and  runs  its  "county  ticket,"  with  the  unfortunate 
result  of  intruding  national  politics  into  matters  with  which  they 
hare  nothing  to  d(^  and  of  making  it  more  difficult  for  good 
citizens  outside  the  class  U  professional  poUticians  to  find  their 
way  iato  county  administration.  However,  liie  party  candidates 
are  sddom  bad  men,  and  the  ordinary  voter  is  less  ^t  to  vote 
blindly  for  the  party  nominee  than  he  would  be  in  Federal  or 
State  elections.  In  tiie  township  and  rural  school  district  party 
spirit  is  much  less  active.  The  offices  are  often  unpaid,  and  the 
personal  merits  of  tiie  candidates  are  better  known  to  t^  voters 
than  are  those  of  the  politiciana  who  seek  for  county  office.^ 
Itings  and  Bosses  (of  whom  more  anon)  are  not  unknown  even  in 
rural  New  England.  School  committee  elections  are  often  in- 
fluenced by  party  affiliatioua  But  on  the  whole,  the  township 
and  ita  government  keep  themselves  pretty  generally  out  of  the 
political  whirlpool  i  Uieir  posts  are  filled  by  honest  and  reasonably 
competent  men. 

VilL  The  apparent  complexity  of  the  system  of  local  govem* 
ment  sketched  in  the  last  preceding  cluster  is  due  entirely  to 
the  variations  between  the  several  States,  In  each  State  it  is^ 
as  oompared  with  that  of  rural  England,  eminentiy  simple. 
There  are  few  local  divisions,  few  authorities;  the  divisiona 
and  authorities  rarely  overlap.  No  third  local  area  and  local 
authority  intermediate  between  township  and  county,  and  similar 
to  the  English  poor  law  Union,  or  District  with  its  Council 
recently  proposed  in  England,  has  been  found  neceasary.  Espe- 
cially simple  is  the  method  of  levying  taxes.     A  citizen  pays  at 

ic  partT  "  tIckgt''IwT«a  tbluk  ipMa  for  tlu  Tatar  to  innrt  tlu 
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the  same  time,  to  the  same  officer,  .upon  the  same  pi^r  of  de- 
mand, all  hia  local  Uzes,  and  not  onl;  tlieae,  bat  alao  his  State 
tax ;  in  fact,  all  the  direct  taxea  which  he  is  required  to  paj. 
The  State  ia  spared  the  expeoae  of  maintaining  a  separate  ooUect- 
ing  stoSI  for  it  leans  upon  and  osea  the  local  oEBcials  who  do  the 
purelj  local  wnk.  The  tox-pajer  has  not  the  worry  of  repeated 
calls  upon  his  cheque-book.'  Nor  is  this  simplicitf  and  activity 
of  local  administration  doe  to  ita  undertaking  fewer  duties,  as 
compared  with  the  State,  than  is  tha  case  in  Europe.  On  the 
contrary,  ^e  sphere  of  local  government  is  in  America  unusually 
wide,'  and  widest  in  what  may  be  called  ths.most  characteristi- 
cally American  and  democratic  region^  New  England  and  the 
North-wesb  Americans  constantly  reply  to  the  criticisms  whidi 
Europeans  pass  on  the  faulta  of  Atar  State  legislatures  and  the 
shortcomings  of  Congress  by  pointing  to  the  healthy  efficiency  of 
their  rural  administration,  wluch  enables  liiem  to  bear  with  com- 
posure the  defects  of  the  higher  organs  of  government,  defects 
which  woold  be  leas  tolerable  in  a  cenb&lized  country,  where  the 
national  government  deals  directly  with  local  afiain,  or  where 
local  authorities  await  an  initiative  from  above. 

Of  the  thfee  or  four  types  or  systems  of  local  government 
which  I  have  described,  that  of  the  Town  or  townahlp  with  its 
popular  primary  assembly  is  admittedly  the  beat  It  is  the 
cheapest  and  the  most  efficient ;  it  is  the  most  educative  to  the 
citizens  who  bear  a  part  in  it.  The  Town  meeting  has  been  not 
only  the  source  but  the  school  of  democracy.*  The  action  of  so 
small  a  unit  needs,  however,  to  be  supplemented,  perhaps  also  in 
some  points  supervised,  by  that  of  the  county,  and  in  this 
respect  the  mixed  lyetem  of  the  middle  States  is  deemed  to  have 
borne  its  part  in  the  creation  of  a  perfect  type.  For  some  time 
past  an  assimilative  process  has  been  going  on  over  the  United 
States  tending  to  the  evolution  of  such  a  type.*     In  adopting  the 

'  Bom«  Btata^  hovaTra,  gin  k  nua  tlu  optiMi  of  paftsg  iiU-jfilj  or 
qoutcrlj.      In  mmj  s  diMonut  is  allowed  npoD  pajmaat  In  lidTUiaB. 

*  Ths  fDUCtlou  i»  Dot  parhip*  b  nimHmQi  M  in  Engluid,  bat  tU*  I*  bwimM 
/•war  foDctlDiu  m  naeded.  Ha  pnctical  Gompttanoe  ot  local  4iitliciiti«i  fat 
DodarUking  uj  uav  fonetkiiii  ttut  m>;  bacoma  naadad,  and  whioh  tha  SUta 
nuj  tntrtut  to  tham,  li  graat. 

'  In  Bhoda  Iiluid  It  vaa  tha  Tewni  that  nuda  Ilia  8Ut^ 

*  TUa  tcndaucf  Ii  Tiiibla  not  laait  ai  ivudi  tha  ayttemi  et  ediiGBtlinial  idmls- 
latntlaii.  ?ha  Katioiul  Tawhan'  Aiaooiatioii  ot  tba  U.&.  not  Ions  ahiaa  pnpaTad 
an  alabonta  report  on  tha  nriona  ulstinf;  iTitama,  and  tha  mora  pragnaain 
Stataa  an  on  tha  alart  to  {coflt  bj  ona  uioUiar't  azpariaDoa, 
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toviuhip  BTBtem  of  Ne  w  Englsjid,  the  north- western  Sta.t«s  have 
borrowed  aome  of  tha  ftttribut«8  of  the  middle  States  county 
tjttom.  Hie  middlo  States  hsTe  deTeloped  the  township  iato  a 
higher  vitality  Uian  it  formerly  possessed  there.  Some  of  the 
fiouthem  States  are  introducing  the  towndiipy  and  otJiera  are 
likely  to  follow  as  they  advance  in  population  and  education.  It 
is  possible  that  by  t^e  middle  of  next  century  there  will  prevail 
one  system,  nmf<niii  in  itA  outlines,  over  the  whole  country,  witli 
the  township  for  its  basis,  and  the  county  as  the  organ  called 
to  deal  with  those  matters  which,  while  they  are  too  large  for 
township  management^  it  seema  inexpedient  to  remit  to  tha 
unhealthy  atmoanhera  of  a  State  cafattJ. 
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Thi  growUi  of  great  dtiea  uaa  been  among  the  most  dgnificant 
and  least  fortunate  changes  in  the  character  of  the  populati<m  of 
the  tTnited  States  during  the  centm?  that  has  passed  since  1787. 
The  census  of  1790  showed  only  thirteen  cities  with  more  than 
6000,  and  none  wltli  more  than  40,000  inhabitants.  In  1680 
there  were  494  exceeding  It 000,  forty  exceeding  40,000,  twenty  ex- 
ceeding 100,000.  There  areprobablfttHlay  (1888)  at  least  thirty 
exceeding.  100,000.  The  ratio  of  persons  living  in  citiee  exceed- 
ing 8000  inhabitants  to  the  total  population  was,  in  1790,  3-3  to 
every  100,  in  1840,  8  5,  in  1880,  32-B.  And  this  change  has 
gone  on  willi  accelerated  speed  notwithstanding  the  enonaoos 
extension  of  settlement  over  the  vast  regions  of  the  Wea^  ■ 
Needless  to  say  that  a  still  larger'and  increasing  propo^on  of 
the  wealth  of  the  ccmntry  is  gathered'  into  -tlie  larger  dtieS. 
Their  gOTermnent  is  therefore  a  matter  of  high  concern  to 
America,  and  one  which  cannot  be  omitted  from  a  discussion  of 
tranaatlantic  politics.  Snch  a  discussion  is,  however,  exposed  to 
two  difficultiea.  One  is  that  the  actual  worldng  of  municipal 
government  in  the  United  States  is  so  inextricably  involved  with 
the  party  system  that  it  ia  hard  to  understand  or  judge  it  with- 
out a  cconjn^ension  of  that  system,  an  account  of  which  I  am; 
nevertheless,  forced  to  reserve  for  subsequent  chapters.  The 
other  is  tliat  the  laws  which  regulate  municipal  government  are 
even  more  diverse  from  one  another  tlian  those  whence  I  have 
drawn  the  account  already  given  of  State  governments  and  rui&l 
local  government.  For  not  only  has  each  State  its  own  system  oi 
laws  for  the  government  of  dtiee,  but  wittiin  a  State  there  ia,  as 
regards  the  dties,  little  uniformity  in  munidpal  urangeiaents. 
larger  dties  are  often  goremed  differently  from  the  smaller  one*  j 
and  one  large  dty  is  differently  o^anieed  from  another.    So  far  ai 
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the  legal  unngemento  go,  no  genenJ  descriptioii,  sach  «s  might 
be  given  of  English  municipal  goTemmente-  under  tlie  Municipal 
Co^>oretion  Acts,  is  poaaible  in  America,  I  am  therefore  obliged 
to  confine  mTself  to  »  few  features  common  to  most  dtj-  goTsm- 
ments  occasionallf  taking  illustjratioiis  from  tiie  oonstitation  or 
bistorr  of  some  one  or  other  of  the  leading  munidpalitiea. 

The  history  of  American  citaes,  though  Blanking  and  instruotiTe^ 
has  been  short  Of  the  ten  greatest  dlies  of  to^j-  only  four — 
Baltimore,  Nev  Orleans,  Neir  York,  and  PhiladelphiB — vere 
municipal  corporations  in  1830.'  Every  citj  has  received  ita 
form  of  government  from  the  State  in  which  it  standi  and  tliis 
form  has  been  repeatedly  modified.  Formerly  each  city  obtained 
a  special  charter ;  now  in  nearly  all  States  l^ere  are  general  laws 
under  which  a  population  of  a  certain  size  and  density  may  be 
incorporated.  Yet^  as  observed  above,  special  legislation  for 
particular  cities,  especially  the  greater  ones,  continnes  to  be  very 
frequent. 

Although  American  city  gbvemments  Have  a  general  resem- 
blance to  those  English  municipalities  which  were  their  first 
model,*  their  present  structure  shows  them  to  have  been  much 
influenced  by  that  of  the  State  govsmmants.  •  We  find  in  all  the 
larger  cities — 

A  mayor,  head  of  the  executive,  and  elected  directly  by  the 
voters  within  the  city. 

Certain  executive  officers  or  boards,  some  directiy  elected  by 
the  city  voters,  others  nominated  by  the  mayor  or  chosen 
by  the  city  legislature. 

A  legislature,  consisting  usually  of  two,  but  sometimes  of  one 
chamber,  directly  elected  by  the  dty  voters. 

Judges,  usually  elected  by  tiie  d^  voters,  bat  sometimes 
appointed  by  the  State. 

What  is  this  but  the  frame  of  a  State  government  applied,  to 
the  smaller  area  of  a  city  t  The  mayor  corresponds  to  the 
Governor,  the  officers  or  boards  to  the  various  State  officials  and 
boards  (described  in  Chapter  XLL)  elected,  in  most  cases,  by  the 
people ;  the  aldermen  and  common  council  (as  they  are  generally 

I  Th(  Urm  "  dtf  "  imntM  la  Amgrioa  irlut  ii  oallaS  la  Kiglaod  a  moiiicipal 
tioronfli,  and  hu  nothing  to  do  with  (itkar  riia  or  antlqnit]'.  TU*  eaotMaOtm 
m  inia»  of  goTgrnmsnt  of  ■  dtJ,  which  li  alwiTi  glra  bj  ■  StaU  itatnta,  gMUml 
n>  ipceiil,  ti  o»ll»d  lU  cbutcr. 

'  Amsrican  munldpaliUw  hiTc,  of  count,  mvar  btm,  ilnci  th«  RavolBtkn, 
dSM  ooipontioni  Ilk*  moit  ""fl"'*'  bcinniglu  bsfim  tha  Aot  of  18S6. 


D.qil.zMBlG001^le 


(MAF.  V  THE  GOVERNMENT  OF  CITIES  SW 

called)  to  the  State  Senate  and  Assemblf;   the  city  electire 
judiciary  to  the  State  elective  judiciary.^ 

A  few  vords  on  each  of  tlissa  municipal  authoritjes.  The 
QiaTor  Ib  by  &r  the  most  conspicuous  figure  in  city  goTermnents, 
much  man  important  than  tho  mayor  of  an  English  or  Irish 
1»rongh,  or  the  provost  of  a  Scotch  one.  Ha  holds  office,  some- 
times for  one  year,'  bat  now  more  frequently  for  tvro,'  three,  or 
even  five 'yeare.  In  some  cities  he  is  not  re-eligibla  Heisdirectiy 
elected  by  the  people  of  the  whole  city,  and  is  nsuilly  not  a 
member  of  the  city  legislature.'  He  has,  almost  everywhere^  a 
veto  on  all  ordinances  passed  by  that  legislature,  which,  however, 
can  be  orerriddea  by  a  two-thirda  majority.  In  many  cities  ha 
appoints  some  among  tlie  heads  of  departments  and  administr&tiTe 
bcArds,  tbongh  nsnally  the  approval  of  the  legislature  or  of  one 
branch  of  it"  is  required.  Quite  recently  soma  city  ehartera 
have  gone  so  far  as  to  make  him  generally  responsible  for  all  the 
dapar^entt,  though  limiting  his  initiative  by  the  right  of  the 
legislature  to  give  or  withhold  supplies,  and  making  him  liable  to 
impeachment  for  misfeasance.  Ha  receives  a  considerable  salary, 
varying  with  the  size  of  the  city,  but  sometimes  reaching  SlO,000, 
the  same  salary  as  that  allotted  to  the  justices  of  the  Supreme 
Federal  Court  It  rests  with  him,  as  the  chief  ezecntlTe  officer,  to 
provide  for  the  public  peace,  to  quell  riots,  and,  if  necessary,  to  coll 
out  tlie  militia.^    He  often  exerte,  in  practice^  some  discretion  as  to 

*  Auarlcui  mnnicipil  goTenunenti  u«  of  couna  mibjoct  to  tluM  ^nand  rnlM  t 
that  tbej  hare  no  pownm  othn  tban  thOM  ooofemd  on  tfaent  bj  tbs  Stat*,  that 
ibej  cannot  delegate  their  povsn,  and  that  their  legialatloa  and  action  ganerallr 
b  mbjeot  to  the  coostitntioa  and  atatatci  aa  nil  of  tli*  United  Statai  H  of  tha 
Btat«  to  which  the;  belong. 

'  Qsnsrnlty  in  tha  citica  of  the  ucond  nnh  and  In  Boaton. 
■  Haw  Yortc,  BrooUrn,  CMcigc^  BalUmora,  San  Franctaco,  Cincinnati  muE 
feneraliy  in  tlia  larger  clliea.  .*  FUladalphik,  Bt  I^mla. 

'  In  Chicago  and  San  Frandaco  tha  mayor  aita  in  tha  legialatnra. 

*  The  Brookljn  charter  allowa  tha  tna^r  to  appoint  heads  of  departmenic 
without  U17  convnmnce  of  the  cooncil,  in  the  belief  that  thm  reaponaibiliCj  can 

better  Sied  npon  bim  ;  and  Hew  Yoric  baa  latalj  (1881)  taksn  the  aameoonn^ 
'  Soma  idea  of  tha  oompleiitr  daa  to  the  practice  of  giving  ipsciil  chartan  to 
partlcolar  eitie^  ot  paning  ipacial  hilla  ntating  to  them,  maj  be  gathered  f^ois 
the  bet  that  In  Ohio,  lor  lutance,  the  dntlea  d  the  mayor  Tarj  graattf  In  the 
riz  chief  citiea  of  the  State.  There  are  dutiei  which  ■  mayor  baa  in  dncinnati 
only,  ont  of  all  tha  dtlea  of  tha  State;  otbeia  which  be  h«a  ta  all  the  dtiea  except 
Cincinnati ;  othera  In  CindnnaU  and  Toledo  onl; ;  othen  in  Claraland,  Toledo, 
Colombua,  Dajton,  and  SpringSeld  onir  ;  othera  in  ClaTaland  and  Toledo  only  ; 
othera  in  ClaTaland  only  ;  othsia  in  Toledo  only  ;  nthen  in  Colnmbna  and  Dayton 
only,  niaae  Tarlatloni  an  th«  r«aal(  not  ol  ordinaaoea  roada  by  wnli  dty  far 
ItaaU;  hnt  of  Btata  lagialatim. 
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tlie  enforcement  of  the  Uw;  he  isi&y,  for  instance,  pat  in  force 
Sunday  Closing  Acts  or  regulations,  or  omit  to  do  so. 

The  practical  work  of  administration  is  carried  on  hj  a  nnmbcK 
of  departments,  Hometimee  under  one  head,  Bometimea  constituted 
as  boards  or  conunissioD*.  The  most  important  of  tlieM  are 
directly  elected  by  the  people,  for  a  term  of  one,  two,  three,  ot 
four  years.  Borne,  howerer,  are  chosen  by  the  city  legislature^ 
some  by  the  mayor  with  the  approval  of  t^e  legidature  or  its 
upper  chamber.  In  most  dtiei  the'  chief  ezecutire  officers  have 
been  disconnected  from  one  another,  owing  no  common  allegia>nce, 
except  that  which  their  financial  dependence  on  tlie  city  legis- 
lature involve^  and  commnnicating  less  with  the  dty  legulalure 
as  a  whole  than  with  its  committeea,  each  charged  with  some  <me 
branch  of  administration,  and  each  apt  to  job  it 

Education  has  been  generally  treated  as  a  distinct  matter, 
witli  which  neither  the  m&yor  nor  tbe  legislature  has  beeo 
suffered  to  meddle.  It  ia  committed  to  a  Board  of  Edncation, 
whose  members  are  separately  elected  by  tlie  people,  or,  u  in 
Brooklyn,  appointed  by  the  mayor,  levy  (though  they  do  not  them- 
Belves  coUect)  a-  separate  tax,  and  have  an  executire  staff  of  their 
own  at  their  disposal.^ 

The  city  legielature  usually  consists  in  small  cities  of  one 
chambei^  in  large  ones  of  two,  tiie  upper  of  which  generally  bears 
the  name  of  Uie  Board  of  Aldermen,  the  tower  that  of  the 
Common  CounciL*  All  are'  elected  by  the  dlisone^  geoendly  in 
wards,  but  the  upper  house  occasionally  by  districte  or  on  what 
is  called  a  "general  ticket,"  i.e,  a  vot«  over  the  whole  city,* 
Usually  the  common  council  is  elected  for  one  year,  or  at  most 
for  two  years,  the  upper  chamber  frequently  for  a  longer  period.* 

'  Hum  m  tomt  pcdnto  of  rcumbluuM  In  thEa  ijitraL  to  Hit  goTgniiDsnt  of 
TingH'h  dtiw,  md  «aped>Il7  al  London.  Tba  ^'^^l'''  conuBon  eanndlj  claat 
otft&In  officUli  and  maoAgo  Utvlr  bocLiiev  by  commiltML  Ijl  London  On  iharlfli 
and  ehunbaUin  an  alactcd  by  the  liTsrymcn.  Kots,  Lovavar,  Out  In  no  Bog- 
Uth  boMngb  cr  city  do  »■  find  a  two^chsnibend  Ii^Utnra,  ear  (ezoapt  ai  laat 
slbnaatd  In  London}  official*  alaetad  by  popular  Tota,  noi  a  f  a(o  on  liglalatlon 
Tastad  in  the  mayor. 

■  Soma  large  oltlea,  hoveTsr  (a.;.  Hiw  Tot^l  and  BrooUyn,  Chicago  with  Ita 
St  aldenqen,  San  Fiandico  -with  iti  12  cnpaiTlKiii),  have  only  ona  chambar. 

*  In  tome  ftv  citlea,  among  which  ia  Chicago,  the  plim  of  minority  npnaents- 
tlon  hai  haaa  to  aoma  aitent  adapted  hy  allowing  th»  voter  to  cart  his  nle  foi  two 
candldttuonly  when  then  are  three  placsatohe  filled.  It  woa  tried  in  New  Toi^ 
but  'lli«  State  Conrt  of  Appe^  held  the  etatnta  a-eatlng  It  to  be  nnconitltatlDnal. 

*  Bometinua  the  connollman  ii  nqnired  by  atatate  to  be  a  naldmt  in  Uw 
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Both  are  nnuUjr  nnpftid  in  tlie  Diudla:  citiea,  Bometimea  paid  in 
\iia  larger.!  All  aby  legislation,  that  it  to  nj,  ordinAncn,  bye- 
Uw«,  and  Tot«s  of  mone^  from  the  city  treasory,  are  passed  bj 
the  conndl  or  council^  subject  in  many  cases  to  the  mayor'i 
veto.  Except  in  a  few  dtaes  goremed  by  very  recent  chart«n, 
the  coancUs  hare  some  control  over  at  least  the  minor  officials, 
Soch  control .  is  exercised  by  committees,  a  method  borrowed 
from  the  State  and  National  legislatures,  and  snggested  by  the 
tame  reasons  of  conrenienoe  wbich  have  established  it  there,  but 
proved  by  experience  to  have  the  evilB  of  secrecy  and  irresponsi- 
bility aa  well  as  that  of  disconnecting  the  departments  from  qm 
another. 

The  city  judges  aro  only  in  so  &r  a  part  of  tne  municipal 
goremment  that  in  most  of  ^e  larger  cities  they  are  elected  by 
the  citizens,  like  the  other  chief  officeia.  There  are  UEmally 
several  superior  judges,  diosen  for  terms  of  five  years  and 
upwards,  and  a  larger  number  of  police  judges  or  justices,* 
generslly  for  shorter  terms.  Occasionally,  however,  the  State  has 
prudently  reserved  to  it«elf  tlie  appointment  of  judges.  Thns  in 
New  Haven,  Connecticut  (population  is  1860,  62,882)— 

"  Conitablet,  juUcM  of  tlu  pesce,  and  ■  dierii^  ara  «l«at«d  by  Um  dttMU, 
bnt  til*  atf  courti  dsrirs  axistonM  directiT  Iram  the  Stat*  leguUtm.  ,  .  , 
Th«  modi  orulecting  jndgaa  ii  thii ;  the  N«w  EaT«n  omn^  dalcgatloa  to 
th«  dominuit  party  in  tha  legtalatnre  iiaiiiiiililm  in  caacoa  and  nominatea  two 
ot  the  aama  paliUral  faith  to  ba  raapactiTal;  judgv  and  aaaiatant  jndge  of  Um 
Nav  HaTen  ci^  court  Thair  ohoica  is  adopted  by  their  party,  and  Qm 
nDDiinationi  are  duly  ntifiad,  often  by  a  atrict  par^  vote.  Inaannch  a«  the 
le^alatare  ie  niaally  Bepublioan,  and  the  dty  of  Kav  Haven  ia  nnfailin^y 
Democratio,  thete  oaagea  amemit  to  a  reaervstion  of  judicial  offioea  &oni  the 
'  bnngry  and  thiraty '  local  majorit;,  and  the  maintaDance  of  a  oaitain  oontnl 
by  the  Bepnblican  conntiy  toima  oret  the  Democnttio  dty."  * 

'  Borton  and  Cindunitl  gtn  no  aatary,  St.  Lonl*  paT*  memben  of  both  fta 
««iiDeIla  tSOO  (£60)  a  year,  Ballimon,  (1000  (£200),  Ka»  York  paya  and  BMok* 
ija  doea  not 

■  Somstimaa  (aa  in  St.  Lonit)  the  pollea  Jnatleea  are  noipinatad  b;  the  major. 

'  "  During  the  aeaaion  of  the  logiilatnre  In  March  ISSG  thla  argamant  wia  pot 
forvard  In  kuwet  to  a  Damoeratls  plaa  for  npnwntatlon  npon  tha  ei^  oDoct 
bench,  "n*  Dimocrata  poaaaa  all  the  otfaer  oScm  In  New  QiTon.  It'i  onlj 
fair  that  the  RepnbUcuu  abonld  baTa  tha  dt;  court.'  Each  party  Kiiaptad  tha 
(tatemeat  aa  a  cmicInaiTe  niaon  tor  political  action.  It  would,  be  gntlfylDg  to 
Bnd  the  anbject  dlicnsed  npon  a  higfatr  plane,  and  the  incntnbenta  of  the  oSlcaa 
who  had  done  well  oontinaed  bom  term  to  term  wltbont  regard  to  party  affilia- 
Uoaa.  Bat  in  the  pieaaot  condition  ot  political  motala,  tha  ailiUng  ammgamenta 
an  pcobablj  the  moat  praoUcable  that  oonld  be  mad&    It  goea  wtthont  aa;ing 
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It  need  hardly  be  Baid  that  all  the  above  officers,  from  the  mayor 
and  judges  downwards,  are,  like  State  officers,  elected  br  man- 
hood siiffirage.  Their  election  is  oeuaUy  made  to  coincide  with 
that  of  State  officers,  perhaps  also  of  Federal  congressmen.  This 
saves  expense  and  trouble.  But  as  it  nob  only  bewildt^  the 
voter  in  his  choice  of  men  by  distracting  his  attention  between  a 
large  number  of  candidates  and  places,  but  also  confirms  tb.9 
tendency,  already  strong  to  vote  for  city  officers  on  party  Unee, 
there  has  of  late  years  been  a  movement  in  some  few  ^pots  to 
have  the  municiptd  elections  fixed  for  a  different  date  from  that  of 
St«te  or  Federal  elections,  so  that  the  undistracted  and  non- 
partisan thought  of  the  citizens  may  be  given  to  the  former.^ 

At  present  the  dispositioa  to  run  and  vote  for  candidates 
according  to  party  is  practically  universal,  although  the  duty  of 
party  loyalty  u  deemed  less  binding  than  in  State  or  Federal 
elections.  When  both  the  great  parties  put  forward  questionable 
men,  a  noa-partisaii  lisl^  or  so-called  "  citiiena'  ticket,"  may  be 
run  by  a  combination  of  respectable  men  of  both  parties.  Some- 
tames  this  attempt  sncceeds.  However,  though  the  tenets  of 
Kepublicans  and  Democrats  have  absolutely  nothing  to  do  with 
the  conduct  of  city  afi'airs,  though  the  sole  object  of  the  election, 
say  of  a  city  comptroller  or  auditor,  may  be  to  find  on  honest 
man  of  good  business  habite,  fonr-fifths  of  the  electors  in  nearly 
all  cities  give  little  thought  to  the  personal  qualifications  of  the 
candidates,  and  vote  the  "straight  out  ticket" 

The  functions  of  city  govemmenta  may  be  distribnted  into 
three  groups — (a)  those  which  are  delegated  by  the  Stftte  out  of 
ita  general  coercive  and  administrative  powers,  including  the 
police  power,  the  granting  of  licences,  the  execution  of  laws  re~ 
lating  to  adulteration  and  explosives;  (b)  those  which  thougli 
done  under  general  lawd  are  properly  matters  of  local  charge 
and  subject  to  local  regulation,  sudi  as  education  and  the  care 

that  eomtrr  dlibicti  tit,  u  a  rnla,  more  deserrlng  ol  poUtieal  powsr  tbui  in 
dtiai.  Tha  mstbod  of  islectlng  tlis  Jndicluj  li  sf  cr7wli«ra  ■  mon]  qneBtlau,  but 
it  ueiiu  to  me  that  tba  State  antlioritr  ■honld  dedgnite  vnry  jndga  of  ■  nnk 
U^ertli&aejiutlee  at  the  peuw.  If  the  citjjndgn  TsrslocallT  elected  apou  the 
genenl  party  ticket,  the  laccesifal'cuidldatei  wauld  orten  be  nndar  abllgatiaiu  to 
dBmenti  in  tbe  comnitiiiit}'  which  m  the  chief  lonrce  end  none  of  the  crfmiiul 
eUn — u  nnieemlj  pontimi  for  a  jodga." — Ur.  (Suu'lei  H.  Lerermon  in  hla 
InterMtlDS  ibetoh  of  the  "Town  and  CltT  OoTinunent  of  New  Hevau"  (p^  JT), 

1  On  the  other  hand,  then  an  dtiea  which  hope  to  draw  out  a  laigsr  Tota. 
aod  thanfon  obtain  a  bettar  oholca,  b]r  patting  theb  mnnioipal  eleetkna  at  the 
earn*  time  aa  the  State  eleettoua.    Thti  baa  Jnit  been  dona  by  UkanaapoUa. 
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of  the  pOOT ;  and  (c)  those  vhich  are  not  bo  much  of  a  political 
as  of  a  purely  businesa  order,  fuch  as  the  paving  and  oleansing 
of  streets,  the  maintenance  of  proper  drains,  the  provision  of 
water  and  light  In  respect  of  iha  firsts  and  to  some  extant  of 
the  second  of  these  groups,  the  dty  may  he  properly  deemed  a 
political  entity  ;  in  respect  of  the  third  it  is  rather  to  be  com- 
pared to  a  buainQas  corporatdon  or  company,  in  which  the  tax- 
payers .are  shareholders,  doing  thrftngh  the  agency  of  the  city 
officers,  things  which  each  might  do  for  himself  though  witii 
more  cost  and  ixouble.  All  three  sets  of  functions  are  dealt  with 
by  American  legislation  in  the  same  way,  and  are  alike  given  to 
officials  and  a  legislature  elected  by  persons  of  whom  a;  large  part 
pay  no  direct  taxes.  Education,  however,  is  usually  detached 
from  the  general  dty  goTemment  and  entrusted  to  a  separate 
authority,^  while  in  some  cities  the  contTol  of  the  police  has 
been  withheld  or  withdrawn  from  that  government,  and  entrusted 
to  the  hands  of  a  separate  board.*  The  moat  remarkable  instance 
is  that  of  Boston,  in  which  dty  a  Massachusetts  statute  of  1866 
entrosts  the  police  department  and  the  power  to  license,  regulate, 
and  restrain  the  sale  of  intoxicating  liquors,  to  a  special  bt^rd  of 
three  persons,  to  be  appointed  for  five  years  by  the  State 
governor  and  council  Both  political  parties  are  directed  by  the 
statute  to  be  represented  on  the  board.  ^This  i»  a  frequent  pro- 
vision in  recent  charters.)  The  dty  pays  on  the  board's  requisi- 
tion all  the  expenses  of  the  police  department  In  New  York 
the  pohce  commisdoners  are  appointed  by  the  mayor,  but  in 
order  to  "take  th^ department  oat  of  politics"  an  unwritten 
understanding  has  been  established  that  he,  though  himself 
always  a  partisan,  shall  appoint  two  Democratic  and  two  Bepub- 
lican  commiaeioners.  The  post  o{  policeman  is  "spoils''  of 
the  humbler  order,  l>ut  spoils  equally  divided  between  the 
parties. 

Taxes  in  dties,  as  in  rural  districts,  are  levied  upon  personal 
as  well  as  teal  property  j  and  the  city  tax  is  collected  along  with 
the  county  tax  and  State  tax  by  the  same  collectors.  There  are^ 
of  course,  endless  ^uiedes  in  the  pradica  of  different  States 
and  dties  as  to  methods  of  assessment  and  to  the  minor  imposts 

I  nang]]  lomeEiiiiMi  «*  Id  BtlUmont  1^  dtj  legUlatnta  •ppolnta  &  Bond  at 
Edocation.  ITaluppUr,  in  tarn*  dtlcs  adiicatioii  la  "wHMu  politiei,"  and,  h 
Duty  ba  anppowtd,  with  nanlta  mdkTaoiftbla  to  tlia  ladepandanea  and  aran  to  tlig 
quUty  of  tin  taadbcn.  '  80  to  BalUmoi^ 
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■abBidiarj  to  tfas  propertj  t&x.  Botb  real  uid  ponooal  property 
■re  nanftllf  OMeued  far  below  their  true  Talse,^  tile  U-tter 
becaoM  owners  are  reticent^  the  former  because  tbe  citjr  assesson 
are  anzioiu  to  take  a«  little  u  possible  of  the  State  and  county 
bolddn  on  the  shoulderfl  of  their  ovn  community,  though  in  thu 
patriotic  eEfort  tliey  are  checked  bj  the  county  and  State  Soarda 
of  Eqnalicatiqn.  Taxes  are  usuaJly  so  much  higher  in  tlie  largai 
dtiea  than  in  the  country  dierldcta  or  smaller  monicipalitiea,  that 
Utere  ia  a  strong  tendency  for  rich  men  to  migrate  from  the  eity 
to  its  luborbB  in  order  to  e8ca.pe  the  dty  collector.  Perhaps  the 
dby  overtakes  tiiem,  extending  its  li^ts  and  inoMporating  its 
suburbs ;  perhipe  they  fly  brther  afield  by  the  railwsy  and  make 
the  prosperity  of  country  towns  twenty  or  tbirty  miles  away. 
The  anfortonate  consequence  follows,  not  only  that  the  taxes  are 
heavier  for  diose  who  remain  in  the  city,  but  that  tJie  philan- 
thropic tod  p<ditical  work  of  the  dty  loses  the  partidpation  of 
those  who  ought  to  hare  shared  in  it  For  a  man  votos  in  one 
place  only,  the  place  wbere  he  resides,  and  is  taxed  on  bis  per- 
sonalty, although  he  is  taxed  on  his  real  property  wherever  it  ia 
dtoate,  perhaps  in  half  a  dozen  cities  or  conntiei.  And  where  be 
baa  no  vote,  he  is  ndther  eligible  for  local  office  nor  deemed 
entitled  to  take  a  part  in  local  political  agitation. 

It  may  conduce  to  a  better  compreliendon  of  the  newest 
frame  of  dty  government  if  I  present  an  outline  of  the  manidpal 
system  in  two  recentiy  reformed  dties,  In  botli  of  them  there 
lad  been  serious  maladministntion  due  to  causes  to  be  presently 
explained,  and  maiiy  efforts  had  been  made  to  apply  drastic 
remedies.  In  one,  St^  Louis,  a  completely  now  charter  has  been 
enacted,  embodying  in  tiie  main,  the  views  of  munidpal  reformers. 
In  the  other,  Boston,  a  number  of  specific  improvements  have 
been  effected  in  a  charter  dating  from  18S1.  I  begin  with  the 
latter  as  the  older  dty.* 

,      Boston  (population  In  1880,  382JS89)  ii  dividod  lata  tirtnt^-fbor  vUd*  and 
'  tir«lT«  aldamnnio  diltrinla,  each  inrd  being  rabdiTided  Into  voting  prednots 

*  In  Nnr  Yorlc  &t  unuor'i  -nlnatim  of  rul  aatata  U  nld  to  b«  Kbont  60  par 
-  oeat  of  Its  tni«  Talae,  In  Chica^  batwaen  !0  and  30  pu  oent  of  that  valna  {(XCg 
Gtpvmment  iif  Fhiladtlphia,  p.  SiS). 

■  TU*  anoant  of  Boalon  goTBrnmmt  ti  ibatnctid  from  a  nlaabl*  papar  bj 
Hr.  Jamaa  H.  Bagbec,  entitled  the  "Cit]'  Qotenimsnt  of  Boatan,"  la  Jaluu 
BaptcHu  Vnitenity  Stvdia,  flfUi  nri«9  (Baltimora,  1887).  It  contiini  aoms  Id- 
tanatJag  eitracti  bcm  tha  Report  of  the  Boiton  Cunminion  b[  1884,  anggotiiif 
nforma;  aoma  at  vhlcb  «re  adoptad  bj-  tha  Stata  lagialatnT*. 
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with  about  ftra  himilnd  ToUn  in  •wh.  If  imlidi«I  eUction*  H*.Iicld  umtuDj' 
mrlj  in  Daoambar. 

Tk«  BufOT  i«  elsctad  for  on*  jtu  ^J  ttio  people  of  the  whola  ol^ ;  racalra 
tlO,DOO  k  jnr  (i£2000) ;  appointa,  nibjeot  to  Eonfinutlon  I17  tha  board  o( 
aldenDtn,  the  chief  offlcets  and  twardi  (ucept  the  polloa  boaid  and  atnet 
oonuniMlonen),  and  nay  mnore  any  of  them  Ibr  caoaa.  He  nunmona  the 
haada  of  departmanta  at  laaat  onoa  a  month  tot  coumltatlon.  ETery  erdi- 
n*DGe,  ordar,  ivolntioD,  or  rota  of  the  dty  wnneil,  and  evsiy  act  of  eithtE 
branA  at  of  tha  aehool  oommlttee  involTing  tha  azpenditara  of  money,  ia 
pweauted  to  bim  for  approval,  and  if  dlaspproTcd,  &I1>  to  the  gionnd,  unleaa 
laconaidaTed  and  paawd  by  a  two-thiida  Tote.  He  may  veto  wpatate  itema  In 
a  ganetal  appcopriatiai)  bill.  Tbe  departmanta  aend  thair  eaUmate*  to  him, 
which  he  anbmit*  to  tha  coondl  with  hia  reoommandationt  thereon.  All 
dnfU  on  the  otty  baainry,  and  all  oontiaots  oxoeading  tlOOO  (£200],  reqnira 
IiU  written  approraL*  [Note  that  he  i*  not  hlmaelf  amemberof  dthacbcancJi 
of  ttia  d^  legiilatnn.] 

Hie  leglalatora,  called  oollectlTalT  tlia  Ci^  ConnoQ,  oonaiata  of  two 
bnnohea,  vii.  the  Board  of  Aldennen,  alectad  one  fitqn  eaob  of  twelve  diatrioi^ 
and  the  Oommtjn  CoancQ  of  leranty-two  mtmbert,  thno  for  well  ward.  Both 
Bie  elBcted  annnaUj.     Thay  are  natdotad  to  patfy  la^alatlT*  ^nolnditig 

The  ezacntiTe  deparbnente  an  tha  fouowing : — 

Stettd  bypopviar  volt. — Thras  atnet  oommiailanara,  one  each  year  fin'  a 
three  yean  tenn,  wit1i  power  to  lay  ont  etreeta  and  aaeaaa  damagM.  When 
tlie  otlmated  coat  of  a  abaat  txoMdt  |10,000  the  Mttcnnenoe  of  tha  conndl 
la  nqnirsd. 

Ajfpoiiitd  if  mayor  and  (iUctwwii Bnparinttndant  Of  itrMt^  flharged 

with  patin^  repairing  and  watering  the  atneta. 

Hn  department — three  eommiwionera  aerring  three  yeara, 

Bead  of  department  lor  the  nurey  and  inepeotton  of  building  Tann 
three  yeat*. 

Health  dapar^nent — three  commiadonara,  with  large  aanitation  poweiafor 
piaMrving  pnblic  Iiealtii  and  abating  nniaaneei,     Tenn  three  yean. 

OrerMan  of  the  poor — fonr  «ich  year.  Term  three  yeara.'  l^y  managt 
ODt-door  relief  end  the  tniat  fiuida  which  the  city  holda  tor  that  pnmoae.     ITo 

Board  of  pnbUe  fnetttatloua — nlna  dlnoton,  charged  with  tha  can  of  tha 
alma-honaea,  honaca  <tf  oomotion,  of  indnatiy,  of  ratbrmation,  hooee  Ibr  paoper 
ahildren,  and  lunatia  hoapitaL  Tenn  three  yean  Ho  nlary.  It  ia  in  theaa 
Inttltntlans  that  in-door  raliaf  ia  given. 

'  Hie  mayor  hu  a  mmibar  of  minor  dnUee.  "  It  appean  than  the  lalaet 
edition  of  the  Otdlnancea  that  no  one  can  climb  a  tree,  a  throw  itonea,  or  Ua  on 
tha  gran  on  the  Common,  wlthoat  getting  a  permit  bcm  the  mayaT." 

'  Formerly  the  people,  anbaeqannU]'  the  coancD,  eleotsd  the  oruiee«a  Aa 
onder  both  plana  men  aometimee  got  in  who  Jobbed  for  their  own  benefit.  tiM 
nreeeut  KLaEie  vai  edopteJ  in  1S8G. 
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est;  boapttal  boud— flre  panoiu.    T«cm  firs  jmu*. 

Pablio  Ubnty,  tupportsd  by  monsj  roted  1^  Uu  ooanell,  fir*  tnutMi. 
Teim  fiva  ywn.     No  Baluy. 

Park  dcputmiat — thrca  commfadonai*.     Tarn  tluM  yean.     No  aalaiy.' 

Watar  daputment — boaid  ol  thraa  irhloh  eontiola  tbe  nterworka  and 
fixaa  pdca  of  water.     Term  thrca  yaua. 

Auaaian'  dspaitmeat — five  chief  aawoon,  til  tahie  nal  and  penanal 
pKperty,  and  aaaaaa  city,  coonty,  and  Stata  tazaa.     Tarm  thrsa  yaan 

City  collector,  wbo  leriea  tax  billi  dsUTared  to  him  by  tha  aauMOra.  Ap- 
pointed annoally. 

Tbe  following  fnithar  offican  are  appointed  by  tbe  mayor  and  aldamen. 
for  five  yean— fire  oomminiontti  of  Cadu  Qtova  Cantetery  (nnpaid) ;  ht 
thiaa  yaata — tbna  Tagiatran  of  rotcra,  aiz  sinking  fond  oommiaBiODen 
(unpaid] ;  fot  one  year — two  record  commiaaianera  [nnpaid],  fire  directon  of 
ferriea  (nnpaid),  &Te  tnutaaa  of  Moont  Hope  Cemetery  (onpaid),  dty  beaanm, 
dty  auditor,  corporation  counsel,  dty  aolidtor,  lUperinteDdeDt  of  pnblio 
bvildings,  city  arotutect,  aaperlntendent  of  street  lights,  scperlctendent  ol 
sewers,  superuLtendent  of  ptintiug,  aapetintendeDt  of  Fanauil  Hall  Ifarke^ 
npetintandant  of  bridges,  city  auTTeyor,  water  registrar,  registrar  of  births, 
deaths,  and  marriages,  barbonr  master  and  ten  assistant^  Gommiision  for 
certain  bridges,  inspector  of  proTisions,  Inspector  of  milk  and  rinegar,  aealer 
(aod  four  deputy  asalera)'of  weights  and  meaanre^  nine  bundrad  and  siz^- 
eight  electiaa  officen  and  their  dspatieB. 

Theabora  (so  far  as  paid]  are  paid  by  salary  fixed  by  the  connoil.  Tbe 
fbUowing  officers,  alaa  appointed  annually  by  mayor  and  aldanoen,  are  paid 
by  fees  :— 

Inspector  of  liioe,  three  inspectora  of  petroleum,  fifteen  inapecton  of 
pretaed  hay,  cnller  of  hoopa  and  ataTea,  tiirse  fanca  Tiawera,  tea  field  dri*erm 
and  paniid  keepers,  tbnie  surreyors  of  marble,  nine  ■uperiatendauts  of  bay 
aealea,  four  meaaursra  of  upper  leather,  fifteen  tueasurers  of  wood  and  bark, 
twenty  measoren  of  grain,  three  weigben  vf  bieC  thir^-eigbt  weighers  U 
coal,  fin  weighera  of  boilers  and  beary  machinery,  four  weigbers  of  ballast 
and  lighters,  ninety-two  undertakais,  one  hondrcd  and  fifty  constables. 

In  additdon  to  these  there  is  a  dty  clerk,  city  mssaenger,  and  dark  of 
oommittee*  dected  by  eoncurrant  rote  of  the  City  Cotmcit,  a  clerk  of  the 
common  council  elected  by  that  body,  and  many  county  officers  elected  by  tbe 
TOtera  of  the  emmty  of  Suffolk,  in  which  Boston  stands,  and  of  which  Boston 
fomiahes  nearly  the  whole  populatiou.  The  county  judges,  however,  sn  not 
electsd,  but,  like  all  other  judges  in  Muaachnsetts,  are  appointed  by  the 
Qonniar  aiul  Council  to  hold  office  j^uam  dia  u  bnu  giaitrinL  ExdusiTa  of 
elaolien  oKoara  and  fee-paid  officers,  the  mayor  and  alderman  appoint  107 
panont,  of  whom  6G  are  appointed  for  one  year,  61  teoura  "Hi^rim,  and  41 

*  HiIb  board  ■nperrissa  the  suburban  pirki,  the  Common,  and  tha  Pnbllr 
Garden  (together  with  amaller  open  spacea],  within  tha  citf,  being  under  the 
charge  of  a  auperlntaadant  iepantily  appoiotad. 
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nrra  gntuitonilf .  In  tha  pitMBt  dt;  ulmiuiabation  tlun  us  fOrtj  Mpuuta 
diputmeiit*  ftod  otBcM,  moat  of  them  iritli  i  luge  iiiimbei  ot  Bnbardiaatas 
ind  workman..  Ttkli  "  tnultiplidtr  of  dcpaibncnti  and  offidala  not  only 
inrolTaa  Qm  d^  In  aipenMa  not  to  be  nuanirad  mataljr  b;  tha  ukriaa  paid 
to  (uperfluont  offldali,"*  bot  ftffordi  a  luga  fiald  tot  tin  azerdaa  of  party 
patronaga,  a  patmiiga  [lortiallj  limited,  liut  m  lagarda  aabordinatai  onlj,  hj 
tb«  Mamachuaetti  Ciril  Secvim  Act  of  1884,  vhieh  ii  adminiaterad  bj  a  Civil 
SerTioB  Commiaaion. 

Diitinct  from  tha  raat  of  th<  dt;  goraminent  ta  tha  School  CommittM  oi 
twaotjr-fonr  mombera,  alected  on  a  gensn]  ticket  OTar  tha  whols  dt;,  and 
aerving  for  threa  yeara,  dgbt  ictiring  aimiully. 

Also  diatinct  b  tha  Folica  Depaitmobt,  which,  aa  already  obaar*ed,  haa  by 
^  atatuta  of  I88B  been  entrmtad  to  a  Boon!  of  Felice,  appointed  by  tha 
OoTernor  vai  Conndl,  of  threa  dtiiena  of  Boston,  irf th  power  to  "  appoint, 
ealabliah,  and  orgaDiia"  the  police,  and  to  lieonae,  regolate,  and  reattain  tha 
aala  of  intoxicating  liqnora.'  In  cane  of  riot,  the  mayor  can  take  command  of 
the  police  force. 

The  citjr  of  St  Louia  (population  in  1880,  350,518)  ia 
goremed  by  »  charter  or  acliems  of  government  which,  in  pur- 
BUance  of  a  special  provision  for  ^lat  porpose  in  tha  last  Con- 
Btifution  of  Missouri  (1876),  yna  prepared  by  a  board  of  thirteen 
freeholders  elected  by  the  people  of  the  city  And  county  of  St> 
Loui^  and  was  finally  adopted  and  ratified  by  the  people  tliem- 
■elvee  by  a  vote  at  the  polh,  August  22,  1876.' 

St  Looii  i&  divided  into  SS  ward*  and  Hi  voting  predncta.  Sleodona  an 
gorernad  by  a  atrict  law,  which  generally  prerenta  fiinda,  and  are  qniet,  all 
drinking  aalooui  being  cloasd  till  midnight. 

The  mayor  ia  elected  by  the  people  for  fonr  jeara,  reteivea  (GOOO  (£1000) 
aalary,  ie  not  a  member  of  the  dty  Assembly,  with  which  he  oommnnicatea  by 
nieaaagea.  He  haa  the  power  of  ratoroing  any  bill  paned  by  the  Assembly, 
.  snbject  to  a  powei  in  them  to  nconsider  sod  pass  bj  a  two-thlrda  vote.  He 
recommends  meaanre*  to  the  Assembly,  lubmita  raporta  from  the  heada  of 
departments,  and  has  a  great  variety  of  minor  eiecntiTa  duties.  He  appoiuti 
to  ■  large  number  of  important  ofBcei,  bot  in  coDjuootiaa  with  the  Conndl 
(npper  honse  of  tiie  Assembly).     Kor  the  aake  ot  protecting  him  &om  the 

>  Beport.of  Iha  OonimiiBiaa  of  ISSl. 

'  In  the  dtlea  and  towns  nf  Hasaachnsatta  the  qveatton  ot  gnuting  lioancea  for 
the  sale  ot  inCoilcanta  is  annually  submitted  to  popidar  Tote.  See  note  to  Chapter 
hVn.  At  praaest  in  Boston  and  moat  dtiea  the  gnnt  haa  been  Toted.  Hie 
annual  raTenae  daiTed  from  liconeea  ia  In  Boeton  ora  $500,000  (£100,000)  per 

*  1  abridge  the  following  acconnt  from  ■  Taloable  paper  by  Ur.  Himliall  B. 
Bnow  (ptotBBor  ot  hlatory  ir  WaaLin^n  tlnirenlty,  Bt.  Lonia),  dd  the  "  City 
OoTcmment  of  Bk  Loola,"  In  Jaluu  Siipkitu  Univtnitt  StvdiiM,  third  aerie*. 
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JII11IIII  oT  ttioM  to  whom  li«  ovN  U*  •ItoUon,  theaa  •ppoiatmenli  to*  nvd* 
by  bin  at  tlia  btginning  of  Uw  third  jttz  al  hli  oim  tans,  uid  for  a  tmn  of 

tie  AJHmblf  ti  emnpoMd  of  two  honiifk  Th»  OonnaD  ooniliti  of  thfrtiBn 
munbsn,  slacted  for  fbni  7011  bj  "gsnenl  tioket":  ona-thinl  go  out  ar 
offio*  *y»Tj  tacooA.  jmt.  ^Rw  Hoiua  of  Dal<g>tM  OQuiiti  of  twentj-ciglit 
DMmbrai,  ana  from  ewli  mnL  Ekck  immahlj  mut  reeeivaa  (300  a  jut, 
bmidei  Iiii  reuonaUa  azpanm  luonind  in  tha  d^  Mrrio*.  Tb«  Aofmblf 
hu  a  gBuer&l  legiilAtiTS  powar  and  raparriiian  OTor  all  depaitmuiti,  ita 
boiTDwuig  and  taxing  poitsn  b«ui^  hovarer,  Umitod. 

Tha  adminiatrative  departmanta  an  tba  Ibllowbi^  tIi.  : — ndrtaaa  oOaarr 
alactad  bj  tha  peopla,  tu.  comptialltr,  .Leaauiat,  auditor,  ngiatiar,  oollactor, 
mawhal,  Inipaotor  of  wtdghts  and  naaanna,  pnddant  of  board  of  aaaaaaoi^ 
eoronar,  ihari^  racordar  of  daeda,  pnblia  adminiatrator,  praaidant  of  board  of 
pnblio  improTBmanta. 

TwentT  Boatda  or  offlcon  an  appointad,  moat  of  them  for  four  yaar^  bj- 
tha  mayor  with  tha  apprond  of  tha  Council,  tIi.  : — Board  of  pnblia  improro- 
nwnti,  eonaiatfng  of  ab«at  oommladoner,  watn  do.,  harbonr  d&,  parte  da, 
aawtr  do.,  aaaaawr  and  collaotor  of  watar  lataa,  eonuniadonar  of  pnblio  build- 
in^  oommiaalonar  of  aappliea,  oommiaaionaT  of  haalth,  inipaotor  of  boilon, 
ei^  ooiuuallor,  jnir  oommiadono',  noorda  of  votaa,  d^  attomay,  two  poUca 
court  Jndgaa,  Jailor,  aapwintendent  of  worUumaa,  chiaf  flra  anglnaar,  gu  in* 
■pastor,  aaaeaaor^  and  aararal  dt)r  oontraotna  and  minor  oSoara. 

Tho  four  polico  commlMfonm  who^  along  with  tha  mayor,  ara  ohund 
with  tha. pnblio  aifaty  of  St  Looia,  ara  appointad  by  tha  Gomnor  oMUb' 
aoori,  with  tha  Tiew  of  laaping  ttu*  dopaiteant  "  ont  of  dty  politiaa "  In 
ISflS  the  polioa  fone  waa  GflS  nun  atnmg,  baaidaa  200  privata  watohman,  paid, 
l^  their  emplayara,  but  waving  a  nnifoim  and  awwn  in  by  tha  polioa  board. 

The  dty  Sohoel  Board  conaista  of  28  mamban,  one  bom  tach  ward,  daotad    - 
fyc  tHraa  yean,  ona-third  ratdrlng  annnilly.     It  ii  indapandant  of  the  mayor 
and  Aaaamblj,  ohooaaa  ita  ataffandall  taai]hen,ba«  charge  of  thalaiga  aohool 
Audi,  and  lariaa  a  aohool  tax,  which,  howenr,  the  dty  collector  coUaota. 

Hie  atrong  poista  of  thia  charter  are  deemed  to  be  "tha  length  of  term  af 
ita  moniolpal  officol*  ;  tha  carafol  proriiione  for  honait  ragiatratioB  and  the 
party  parity  of  aleotioni ;  tha  ohada  on  fl"-"^-i  edmlniibatioa  and  limita- 
tiona  of  the  debt,  and  the  h«t  that  ttn  important  offlcaa  to  whioh  the  nuTor 
appdnta  an  not  TacanttQl  tha  ba^nning  of  hli  third  jaar  of  efflca,  10  tiiat 
aa  reward)  of  politioal  work  done  dnring  a  heated  campaign  thay  ate  too  lb 
in  tha  distance  to  pr^jndioa  aarionaly  tha  nucitaof  anelfotion."> 

On  ihe  whole-  the  cb&rtflr  has  worked  welL     NeTertheleas 

the  European  reador  wOl  feel  •oma  soipriu  tA  the  number  of 

electiTe  offices  and  at  the  limited  terms  for  which  all  important 

ofQcet  are  held.     He  will  not«  that  even  in  democratic  Amariok 

*  Bdow.  tii  mora 
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the  control  of  the  police  by  dtj  politidaiu  has  been  deemed  too 
dangeroiu  to  be  suffered  to  remain  in  their  hands.  And  he  will 
contrast  what  may  be  called  the  political  character  of  the  wholft 
city  constitution  with  the  somewhat  simpler  and  less  ambitioni, 
though  also  less  democratic  arrangements,  which  have  been  found 
sufficient  for  themanageuMat  of  European  dtie*. 
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THi  woREnta  or  onr  ootxrhioirr 

Two  tMts  of  practical  eSa.eo.ej  way  be  applied  to  the  govera- 
meat  (rfa  dty :  What  doei  it  proTide  for  the  people,  and  what 
doet  it  ooct  the  people  t  Space  fails  me  to  apply  in  detail  th« 
former  of  these  tests,  by  showing  what  each  «itj  does  or  omita 
to  do  tfa  itv  inhabitante ;  so  I  must  be  content  with  obMrving 
that  in  the  Unitod  States  generally  constant  complaints  ara 
directed  against  the  bad  paring  and  cleansing  of  the  sbvets,  the 
non-enfopcement  of  the  laws  forbidding  gambling  and  illicit 
drinloDg  and  in  some  places  against  the  sanitary  arrangement! 
and  management  of  public  buildings  and  parks.  It  would 
appear  that  in  the  greatest  citiee  there  is  br  more  dissatdsfactdiBi 
than  exists  with  the  municipal  administration  in  such.citiei  u 
Ola^ov,  Liverpool,  Manchester,  Leed^  Dublin. 

The  following  indictment  of  the  government  <d  niiladelplua 
is,  however,  exceptional  in  ita  severity,  and  however  well  founded 
as  to  that  city,  must  not  be  taken  to  be  typics^  A  memorial 
presented  to  tiie  Pentisylvania  legislature  in  1883  by  a  number 
of  the  leading  dticens  of  the  Quaker  City  contained  these 
words: — 

"Tht  affun  of  tha  dtj  of  FhilidalpUa  han  fkUoii  into  s  tncat  daplorsble 
eonditioD.  Ths  uDoniiti  nqniivd  umiullr  for  tha  pajnent  of  inter««t  upon 
flio  fondad  dabt  and  cnrrtDt  azpmaaa  nndo'  it  nacaanrj  to  imposa  ■  nt*  of 
taxation  wblcli  li  u  haarj  u  can  ba  bama. 

"  la  Om  mauitima  tha  itraeti  of  U)«  dtj  hare  bsan  allowad  to  fall  Into 
•och  a  atata  ai  to  bs  a  raproaoli  and  a  diagraca.  FhiladalpUs  ii  now  NOOg- 
niied  at  tbe  wont-paTad  and  wont^deaned  citj  in  th«  ciTitind  mrld. 

"  Tha  vatar  anppl;  ii  ao  bad  tliat  doring  manj  weeki  of  the  laat  trintar  it 
was  not  onlj  diataatafol  and  bnirholeaaina  for  drinking,  bttt  offandva  far 
liatliiag  pnrpcMS. 

"  Tha  tSatX  to  dean  tha  aUaata  na  abandonad  tor  month*,  and  no  attempt 
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ITU  nuds  to  that  end  until  ■om«  piiblic-«pirit«d  dtiMii*,  >t  tlisir  own  ezpanis, 
cteuied  ■  Btuabar  of  tha  principal  thiirongbfirea. 

"The  (;>tsm  of  Mwenge  and  the  phTBlcal  conditiou  of  tha  aewen  ii 
notoriooilT.  bad — ao  mnoh  ao  u  to  ba  dangwooj  to  tha  hesltli  and  moat  ofbn- 
aive  to  tha  oomfbrt  of  oni  peopla. 

"  PnUio  wmIc  hai  Iwan  dam  m  t«dlT  thtt  (tmotona  hare  had  to  ba  ra- 
Mwed  ilmoat  ai  soon  u  Sjoished.  Othera  have  baan  in  part  oonitmctad  at 
•nomunu  ozpanae,  and  than  permitted  to  fall  tb  dacaj  without  compIstLan. 

".InefBdency,  vute,  badly-parsd  and  filthy  atreeta,  nnvholeaome  and 
offassTe  water,  and  alovanlj  and  ooAJj  management,  bare  been  tha  nla  tor 
jm»  put  throDghout  the  oity  goTammant.''  ' 

In  moat  of  the  points  compriBed  in  ttte  above  eUtement^ 
PhiladelptuA  was  probably  at  tbat  date— for  her  gOTetrunent  bas 
siBca  been  ref<9ined — among  tbe  least  fortunate  of  American 
atiea.  He,  hovevu',  vho  ehoold  interrogate  one  of  tJie  "  good 
dtuens"  of  BaltimOTe^  Cincimiati,  New  Orleans,  New  York, 
Chicago,  San  fVancisco,  Tould  nave  heard  then,  and  voold  hear 
Dov,  gimihu?  complainte,  aome  relating  more  to  tlie  external  con- 
dition of  tbe  dtf ,  some  to  its  police  administration,  but  all  show- 
ily tha£  tbe  objects  for  vhich  municipal  gorenuBent  exists  hare 
been  Teiy  imperfectly  attained. 

The  other  test,  that  of  expense,  is  easily  a|^ed.  Both  tha 
debt  and  the  taxation  of  American  dtiea  have  risen  with  unpre- 
cedented rapidity,  and  now  etond  at  an  alarming  figure. 

A  table  of  the  increase  of  peculation,  valuation,  taxation,  and 
debt,  in  fifteen  of  the  largest  ratiee  of  the  United  States,  from 
1860  to  1876  shows  the  following  result : — 

Inoreaaa  in  population  .        .        .  70'E  p«T  oanb 

„  taxable  valoatioD         .        IMH       „ 


Looking  at  aome  individual  cases,  we  find  that  the  debt  rose 
M  follows : — 

PhiUdelphU  1887,  J3a,000,000— 1877,  »(W,000,000 
Chicago  .  ,  1867,  $4,760,000—1877,  913,458.000 
St.  Looi*  .  1887,  $6,G00, DOG— 1877,  tl6,GOC,000 
nttabnrg     .       1867,    13,000,000—1877.     118,000,000' 

1  Hie  New  York  OommlailoiL  of  187S  daacrlbed  in  equallj  dark  oolonii  tba 
aanaaement  of  that  dty.— Pige  E  of  Bepoit. 

*  Jfunie^al  DtvilifineiU  of  FhOaMphia,  hj  Uean*.  JUUnaon  and  Pannaa, 
p.  175. 

*  Artkl»"atlea"(b]rMt.  aStoHiiln.,l»w.  CinJBB.a/'ftiW.arfwi*. 
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At  lespects  eoirent  ezpenditure^  Ner  York  in  1&64  ipent  on 
cnmat  dtj.pnTpoBM,  exdiuirs  of  puTmentB  on  accoont  of  in- 
t«nat  on  debt,  ainkiag  fond,  and  maintanance  of  judiciarjr,  the 
Bum  of  $20,232,786— equal  to  $16-76  (£3 :  St.)  for  eacli  iolu.bi- 
tanb  {censua  of  18S0).  In  Boston,  in  the  same  jtax,  the  dtj 
expenditure  vaa  $9,909,019 — equal  to  $27-30  <jE5:  9:  3)  for 
each  inhabitant  (oensus  of  1880).  It  is  of  courw  true  that 
much  of  this  debt  is  represented  by  pennanenC  improremeuts, 
yet  for  another  large,  and  in  some  cities  far  larger,  port  there  is 
nothing  to  shov ;  it  is  due  to  simple  vaste  or  (as  in  New  York) 
to  mBlreraatioa  on  the  part  of  the  municipa]  authorities.^ 

There  is  no  denying  that  the  govemment  of  cities  is  the  one 
conspicuous  failure  of  the  United  States.  The  deficiencies  of  the 
National  goTemment  tell  but  litUe  for  evil  on  the  wel&re  of  the 
people.  The  faults  of  the  State  goremmenta  ore  insignificant 
compared  with  the  extzavagance,  corruption,  and  mismanage- 
ment which  mark  the  administnktionii  of  moat  of  the  great  cities. 
For  these  evib  are  not  confined  to  one  or  two  cities.  The 
commonest  mistake  of  Europeans  who  talk  about  America  is  to 
assume  that  the  poUtical  vices  of  New  York  are  found  every 
where.  The  next  most  common  is  to  suppose  that  they  are 
foufid  nowhere  else.  In  New  York  they  have  revealed  them- 
selves on  the  largest  scale.  They  are  "gross  as  a  mountain, 
open,  palpable."  But  thei-e  is  not  a  dty  with  a  population 
exceeding  200,000  where  the  poison  germs  have  not  sprung  into 
a  vigorous  life ;  and  in  some  of  the  smaller  ones,  down  to  70,000, 
it  needs  no  microscope  to  noto  the  results  of  their  growth.  Even 
in  cities  of  the  third  rank  similar  phenomena  may  occasionally 
be  discerned,  though  there,  as  some  one  has  said,  tJie  jet 
black  of  Kew  York  or  San  Francisco  dies  avay  into  a  tiarmliwri 
gray. 

For  evils  which  appear  wherever  a  large  population  is  densely 
aggregat«d,  there  must  be  some  general  and  widespread  causes. 
What  are  these  causes  I  Adequately  to  explain  them  would  be 
to  anddpato  the  account  of  the  party  sjrBtem  to  be  given  in  the 
latter  part  of  this  volume,  for  it  is  that  party  system  which  has, 
not  perhaps  created,  but  certainly  enormously  aggravated  tJiem, 

>  Mr.  Btarn  oLmtth  i  **  Tbs  coat  of  gpenlog  ot  improTliig  Ugbwmji  loi  of 
piecing  lawsrs  in  itneti  li  ot  oohtm  not  includid  In  tbia  nit  iggicgita  at  moaaj* 
■nniull;  IsvittI  ud  dabt  raUsd  ap,  b«c«tiM  the  eoit  of  thoia  imtuovmunti  U 
UTiad  dinctlj  upon  Ufa  Uod  bj  wiy  ot  Muumsnti,  ud  tb«T  tianr  figur*  *■ 
put  u[  tbs  ordiiiuy  szpwditun  of  Ui«  cjtf," — Artld*  "  Citin,"  ul  fiip'*> 
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and  impreoBed  on  them  their  apecifio  tfpe.'  I  moet  titenkn 
restrict  mytdt  for  the  present  to  a  brief  enomeratioii  of  the  ddef 
■onrcCA  of  the  qiaJadj',  and  the  chief  remectiea  tiist  have  been 
mggested  for  or  applied  to  it  No  political  sabject  has  bees  so 
oopioQslj  dioouned  of  late  yesra  in.  America  by  able  and  ozperi- 
enced  pubUoiBts,  nor  can  I  do  better  than  present  the  salient 
facts  in  the  words  which  some  of  tiiese  men,  speaking  in  a 
responsible  position,  have  employed. 

The  New  York  oomminoners  of  1676  appointed  "to  devise 
a  plan  for  the  goremment  of  cities  in  the  State  of  New  Tork," 
sum  up  the  mischief  as  follows : — * 

"1.  "nu  uoDmnlation  of  pennui«nt  mnnidpsl  debti  In  Vaw  Tork  It 
WM,  in  lUO,  110,000,000 ;  In  18£0,  913,000,000 ;  in  18S0,  918,000,000  (  in 
1870,  978,000,000 ;  in  1876,  $118,000,000.* 

"2.  TliaaxoMBiTaincTWtBiCtheaniiiiAlexpenditanfar otdinuypnTposM: 
In  l8ie  Ui»  ■monnt  nind  bj  tauftioii  ynt  lea  thsn  |  pet  abut  on  t)ie  UzkUe 
proper^;  inlSSO,  I'lS  peroont ;  In  1860,  1  "60  par  cent;  in  IS70,  3'17  pn 
oant ;  bi  1876,  3*67  par  oant  .  .  .  T}ia  incraaia  in  the  uuttwl  gxpenditura 
■buM  1860,  aa  compared  wiQi  the  incnaae  of  popnlatlon,  U  mare  than  400  par 
oant,  and  sa  eompsnd  with  tlie  tncnsae  of  taxable  propartj,  moie  th«n  SOO 
parosnt'* 

They  so^^eet  the  following  as  the  causes : — 

1.  Lioompetent  and  rnifaithfal  goreming  boards  and  of&cen. 

'  Baa  Part  UL,  aod  aapadally  Chaptara  LXIL  and  LZUL  See  alw>  ttig 
diaptcn  in  ToL  IL  oS  the  Tweed  Blng  In  Nav  Tork  Qty,  and  the  Qm  Bln^  fat 
Phfladalphla.  Tb«  (all  waonnt  glTcm  In  tboH  cbapten  of  the  E^iauomena  of 
'  '  '  '      -itlnthatwobTgeat  dtiea  in  tha  United  Statea  aaama  to 


dinanae  ma  tnm  tlia  dot;  of  hare  dcacxlUig  thoaa  pi 
1  ^nie  oommiaaion,  of  wifleh  Kr.  W.  U.  Brarta  (nc 


la  (now  aenator  baa  Hew  York) 

a  ohainum,  indiulad  aona  of  the  ableri  men  In  the  State,  ud  Iti  repart, 

'  id  eth  Much  1877, 10*7  be  aald  to  hive  become  clmlcaL 

a  Naw  Tork  commla^onan  aay :  "  Tlifr  magnitoda  and  npid  Inenaae  of 

it  an  not  leas  lemarkable  tlian  the  poTert^  cf  the  naolta  axhlUtad  aa  tha 

Cut  n  prodlgloaa  an  axpenditnn.    It  waa  abnidantlT  anffioient  for  the 

o  of  all  tha  pnblSa  voikB  of  a  Eraat  metropoUa  for  a  iiauturj  to  comi^ 

and  to  tkava  adorned  tt  baaldM  with  the  aplendoura  of  archlteotiue  and  art. 

Inftimi  of  tbii^  the  whami  and  plan  an  for  tha  moat  part  tamporarr  and 

paiihaUe  atmctnrea  ;  tha  atreeta  an  poorlr  pared  ;  the  nwen  in  gnat  maaama 

ludeqnst*  ;  and  than  ii  Utile  which  tbe  dtiian  can  ngaid  with  aatMactioa,  n*a 
tba  a^oadnct  and  lla  appnrtananoea  and  the  public  perk.  Brcn  tbaae  ilionkl  not 
be  aaU  to  be  the  prodnet  of  the  pnblio  debt ;  tbr  the  aipania  oocaai<med  by  tbtm 
U,  or  ahonld  ban  bean,  toe  (ha  moat  part  ainadj  extingulahed.  In  tn^  Um 
1M(«  part  of  the  dtr  d^  itpceaanta  a  nut  ifgneBte  rfnonaTa  waatad,  embanlal 
.or  ulMippliad." 
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"A  Urge  number  of  inportut  offica  hkre  coma  to  ^  filled  by  man 
pooeviiig  little,  if  any,  fltniHs  for  ths  impartuit  datiB*  th«y  are  tailed  npoo 
to  diaeha^*.  .  .  .  Than  unirortb;  bolder*  of  pablic  tnuta  gain  tbsir  jilkcea 
by  UmIi  own  eiertioiu.  The  Toloiltai;  niftage  of  tbsir  fellorr-eitizeiu  would 
Dover  bare  lifted  them  into  offioe.  Aiiiouted  b^  the  expeotation  of  nnlawAil 
emolnmeata,  tbay  expend  large  inma  toaecora  their  placea,  and  mala  promiasi 
beforebaod  to  inpporten  and  Tetainen  to  fnraiah  patronage  oi  plaoeL  The 
oom^t  promlaet  itinit  be  nSeemed.  Anticipated  g^na  mnit  be  Tealiiad. 
Henoe  old  and  edocatsd  anbordinatea  mnat  be  diimiaaed'  and  new  pUeea 
onatad  to  aatiafy  the  orowd  of  Mend*  and  retaieeta.  Profitable  oontncta 
most  be  awarded,  and  needleaa  pnblio  worka  undertaken.  The  amonnta  re- 
qnlmd  to  aatiafy  theaa  lllegitiEaato  object!  enter  into  the  letitnatea  on  which, 
taxation  i*  erentnally  .baaed,  in  I»ct  they  oonetitnta  in  many  tnataneea  a 
eaparior  lien  Qpon  the  moneya  appropTiat«d  for  goTemment,  and  not  nntil 
thej  are  in  aome  manner  tatiifind  do  the  real  want*  of  the  pablic  receire  atten- 
tion. It  it  apeedily  foimd  that  these  nnlawftal  demand*,  together  with  the 
neceaaitieB  of  the  public,  call  for  a  anm  irhich,  if  taken  at  once  by  tuation, 
would  prodnce  diaiatiafaction  and  alarm  in  the  oommnnity,  and  bring  pnblio 
indignation  upon  the  antbor*  of  aQch  bnrdsD*,  Tor  the  poipoae  of  averting 
■nob  conaeqDence*  divara  pretencea  an  pat  forward  anggeating  the  propriety 
of  railing  means  for  alleged  exceptional  pnrpoiai  by  loana  of  money,  and  in 
the  and  the  taxea  are  reduced  to  a  figure  not  calculated  to  aroDie  the  public 
to  action,  and  any  taQure  thui  to  raiaa  a  auffldent  nun  ia  aupplied  by  an  i*me 
of  bond*.  .  .  .  Tet  thia  picture  laila  altogether  to  tenvey  an  adeqnate  notton 
of  the  elaborate  lyatemi  of  depredation  which,  under  the  name  of  citygOTem- 
monta,  have  from  lime  to  time  afSictad  our  principal  citioi ;  and  it  i*  mora- 
orer  a  jnit  indication  of  tmdendei  in  operation  In  all  our  dtiea,  and  which 
are  certain,  nnleaa  aireatad,  to  gather  increased  force.  It  wonld  clearly  be 
withtn  boiiDda  to  say  that  nortf  than  ono-half  of  all  the  pnaent  city  debts  are 
the  direct  reaulta  of  the  ipadea  of  intentional  and  corrupt  mianile  abore 
deaerfbed.'* 

2.  The  inlzodaction  of  State  and  national  politica  into  muni- 
dpal  affain. 

"The  formation  of  general  ipolitieal  partie*  npon  differencaa  aa  to  general 
principle  or  metbodi  of  State  policy  ii  ueefnl,  or  at  all  avanta  ineritabla,  But 
it  i*  rare  Indeed  that  any  auch  queationa,  or  indeed  any  upon  wlkioh  good  man 
ought  to  differ,  arfee  in  connection  with  the  conduct  of  municipal  affaira. 
Good  men  cannot  and  do  not  differ  aa  to  whether  municipal  debt  ought  to  ba 
rsatrlotad,  eitnnganca  checked,  and  municipal  affair*  lodged  In  the  haoda  of 
oumpetent  and '  (aithfol  officon.  There  ii  no  more  reaaon  why  the  control 
of  l^e  public  worka  of  a  great  city  ihould  be  lodged  in  the  hand*  d 
a  Democrat  or  a  Republican  than  there  i«  why  an  adherent  of  one  oi  the 
other  of  the  great  partiea  ihonld  be  made  the  auperintendent  of  a  boitneM 
eorpontion.     Oood  dtiian*  intareitad  in  honest  mnnldpal  goTenmsot  can 
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mean  tfikt  object  onlj  faf  aotiiig  togetbar,  Politie*!  diTUoiw  lapHBta  thei^ 
Bt  tlM  (tart,  uil  lender  it  impoHdble  to  ■acnrs  tha  object  dadied  tqiuUj^bj 
both.  .  .  .  HiU  obiUola  to  tli«  nnion  of  good  altusiM  panljMa  all  ordinal^ 
•fltorti  for  good  roimicieal  gOTUntnent  .  .  .  Th«  gtvtt  piiiet  in  the  ib«p«  of 
plioa  and  powar  whioh  are  offared  on  tha  broad  flelda  of  natioiial  and  Slat* 
politim'oSer  the  itrongatt  ineentLrea  to  ambitioa.  Peiaonal  adTanoement.  ii 
in  -thete  fielda  nattmlly  aaaooiated  with  the  aehleTenient  of  great  pnblio 
objaoti,  and  neither  end  can  be  leenred  except  thtongli  tha  inooeM  of  a  politi- 
cal F<vtj  to  which  the;  are  attached.  The  abife  tbna  engendered  davelopa 
into  a  guural  battle  in  which  each  aide  feels  that  it  cannot  allow  any  odd«  to 
the  other.  If  one  eeeki  to  tnrn  to  iti  adTsntage  tha  patronaga  of  mnnidpal 
oiBca,  the  other  mnat  cany  the  oonteat  into  the  Mma  aphere.  It  ie  certain 
that  the  tamptatiDn  will  be  withstood  by  neither.  It  than  becomea  tha  direct 
intereit  of  the  fbremoat  men  of  the  nation  to  conitantly  heap  their  foroaa  in 
hostile  array,  and  theoB  mnat  b«  led  by,  among  other  waja,  the  patronige  to 
be  eeouied  by  tha  oontrol  of  local  aGhira,  .  .  .  Next  to  thit  amiU  nmnbar^of 
leading  man  there  ia  a  large  daai  who,  Ihongh  not  diihoneit  or  devoid  ot 
pablio  apliit,  are  lad  by  habit  and  temperemant  to  take  a  wholly  paTtiaan 
view  of  cityaBaira.  Their  aqjoymentof  party  etragglo,  their  davotloii  to 
thoie  who  ihare  with  them  the  trinmpha  and  defeat*  of  the  political  gama^ 
•re  ao  intanae  that  they  gradoally  lose  tight  of  the  object  for  which  partial 
eiiit  or  oaghtto  exltti  and  conildatabU  proportiooi  of  tiiam  in  their  deTotion 
to  poUtica  luffer  themaaWaa  to  be  diiTen  from  tha  walka  of  regolar  induatry, 
and  at  laat  beoome  dependent  for  their  livelihood  on  tha  patronage  in  the 
handa  of  their  chiefi.  Mingled  with  them  ia  nearly  aa  large  a  nnmber  to 
whom  politic*  ia  limply  a  mode  of  making  a  livelihood  or  a  fortune,  and  who 
take  part  in  politieel  contait*  withont  enthtieiaam,  and  often  withont  the 
pretence  of  an  intareet  in  the  pnblic  welfare,  and  devote  tbeniMlrea  openly  to 
the  organimtion  of  the  viciona  alementi  of  looiety  in  combinadana  atrong 
enough  to  hold  the  balance  in  a  cloady-conteated  election,  overoome  tli* 
political  leaden,  and  aecnn  a  fait  ahare  of  the  mnnidpal  patronage,  or  elie' 
extort  immnnityfromtheofficenofthelaw.  .  .  .  The  rest  of  the  commnnity, 
embracing  the  large  m^ority  of  tha  more  thtifty  claiaai,  avene  to  engaging 
in  what  they  deem  the  'low  bnaineaa'  of  politios,  or  hopelui  of  aecompliahing 
my  rabatantlal  good  in  the  face  of  anch  powerM  oppoeiug  interati,  for  the 
moat  part  content  thenuelvei  with  acting  in  accordance  with  thalr  reipectiTe 
partiea.  .  ,  .  It  ia  through  the  agency  of  tha  gfeat  political  parttea,  organized 
and  operating  (a  above  deacribed,  that  oar  monicipal  officen  are  and  have 
long  bMn  uleeted.  Iteanacarcely  ha  matter  of  wonder  then  that  the  pteaent 
oondilion  ef  mnnidpal  affaln  ihonld  praaent  an  aipect  lo  d«ipM«ta." 

3.  The  asimaption  hy  the  legiilatare  of  the  direct  oon(n)l  of 
local  afiain.  / 

"Thii  la^etlfe  interventian  hi*  ntcesnrily  involved  a  diir^aid  of  m* 
nt  the  noat  foudamental  priodple*  of  republican  government  (the  ieIf-gaT*m' 
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maiit  of  nmnidpalitlM).  .  .  .  Tha  rapnaaitetiVM  alsctod  to  the  MBtnl 
(State)  lef^iUtnie  hara  sot  tha  reqnidte  time  to  dlr««t  the  local  illklii  of  the 
mmiidpalltiea.  .  .  .  Tb»<f  bat*  not  the  reqnliita  kliDirledge  til  datelh,  ,  .  . 
When  •  loc^  bill  ii  nndar  txmddcntioa  In  tha  legtilatnre,  ita  care  and  bz- 
planatlon  in  laft  axelndTelj  to  the  Tspraaantaiirai  of  the  locality  to  which  it 
il  applicable ;  and  aomatlmai  by  eximas,  mora  often  lij  a  tatdt  nndeittaadln^ 
local  billi  an  'li^-rolled' throng  tbe  honN*.  Thn*  legitlatiTa  dntjiidele- 
gaUd  to  the  local  lapreaantattTea,  who^  aoting  freqncntiy  in  oomUnatlon  with 
the  dnlator  olemanta  of  their  oonatitaenej,  ablft  the  naponiibllitj  for  wrang- 
delog  from  thanuilre*  to  tha  legiaUtun.  Bnt  what  li  eran  more  inptctant, 
tlie  genatal  TepreaeataHTeB  hara  not  Qiat  wnae  of  peiaonal  Intanat  and  pateonal 
RtponribQItj  to  thdr  wnatitiieDti  which  are  Indlapennble  to  tha  intslligcoit 
admfniatration  of  local  aflUra,  And  yat  Qie  Julgment  of  the  local  gortniing 
bodiea  in  rariona  part*  of  tha  State,  and  the  wiihaa  of  their  coniHtamt^  are 
liable  to  be  OTerrrded  by  tha  Totea  of  legblator*  lirhig  at  a  diitanw  el  a 
tumdrad  mflea.  ...  To  appndate  the  extant  of  tha  miMhlaf  dons  by  tha 
oooDpation  of  the  oantral  legialatiTe  body  with  the  conaideration  dT  a  mnlti* 
tnde  of  (paeUl  meaanraa  rdating  to  local  aflain,  aoma  good,  probably  Oa 
larger  part  bad^  ons  hu  only  to  take  up  tiie  eeidon  lawi  of  anj  ynr  at 
random  and  notice  the  anbjecti  to  which  ^«j  relate.  Of  the  808  acta  paaaad 
in  1S70,  for  iaitanoe,  91S  are  aola  reUting  to.  citiai  and  rlllagea,  H  of  whidi 
nlata  to  citia^  and  SB  to  the  elty  of  N<w  ToA  alone.  A  ittll  larger  miniber 
hare  referenoe  to  the  olty  of  Brooklyn.  Theae  S13  aMi  ocoapy  tmaa  than 
three-tbnrthi  of  tha  9000  pagea  of  Uie  lawi  of  that  year,  .  .  .  Tha  molti- 
plloity  of  lawa  relating  to  the  ^me  anbjecta  thoa  WoDght  into  exiatanoa  It 
Itaelf  an  avfl  of  gnat  knagnltnda.  What  the  law  b  concerning  aome  of  the 
moat  important  intereab  of  onr  principal  dtiea  nn  be  aaoertafned  only  by 
the  exeroiae  of  the  |iatiant  reaaareb  of  profaidODal  lavyen.  In  many  tnatances 
BTen  pTofeaalonal  akill  ia  baffled.  Sayi  Chief  Jnatloe  Chnitb  :  '  It  1*  Maroely 
aab  for  any  one  to  apeak  confidently  on  tlie  euot  condition  of  the  law  to 
napeot  to  pnUlo  ImproTementa  In  tha  eitiea  of  ITew  Tork  and  Brooklyn. 
The  enaetmcnta  refaning  thereto  have  bean  modified,  npeneded,  and  repealed 
■o  often  and  to  noh  an  extent  that  it  U  difflcolt  to  aaoartaln  Jnat  what 
atatntei  aieJn  force  at  any  partioalar  time.  Hia  naoeitalntiea  aiUng  &om 
BiLoh  multiplied  and  conflicting  legiilatlon  lead  to  tiiiitiiiil  liti^p^tion  with 
ita  ezpandTe  ^nnl«ni,  pablio  and  private.'  .  .  ,  Bat  thli  Ii  not  all  nor  the 
worst.  It  may  be  trne  that  the  finl  atten^ta  to  feoare  legialatire  Intarren- 
tion  in  tha  local  aflain  of  oar  principal  dtiea  wore  made  by-good  dtinn*  in 
tha  lappoaad  Inttreat  of  nform  and  good  gOTamment,  and  to  eonnteraet  tha 
tohemei  of  oorrnpt  offldala.  Tha  notion  Uiat  lagialatlTe  control  waa  tha 
proper  remedy  waa  a  aaritnti  mirtake.  The  oorrnpt  oliqnea  and  ringe  thna 
Bcvght  to  b«  baffled  were  quick  to  peroeiTe  that  In  tha  bnaineei  of  procnriug 
epadal  lawa  oonoeraing  local  afEain  thay  conld  aaifly  ostanateh  the  fitfnl  and 
olainay  labonn  of  diainterestad  dlirani.  The  tranafer  of  the  conbol  of  the 
mnnidpal  naonrcea  from  the  localittaa  to  Uia  (Stato)  eapitol  had  no  otlur 
eOMt  than  to  oanae  a  like  trani&r  of  the  method*  and  artl'el  eomptlon,  and 
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to-  mMk»  the  tortunw  at  oni  principal  utiaa  tht  tnffio  of  tha  lobbiea.  llimi- 
ciptl  wiTaption,  prariovalT  oonfload  within  territorial  limiti,  OuiioaCiith 
Mcaped  all  boanda  and  ipnad  to  •rtrj  quarter  of  the  Btat«.  CitiM  wen 
eompalled  hy  Ugialatian  to  haj  landi  for  parka  and  plaoM  beoanae  the  owner* 
wiahsd  to  aell  them  ;  compelled  to  grade,  pere,  and  aawer  abeeta  witbont 
inhabltanta,  and  for  no  other  porpoee  than  to  awai4  corrnpt  oontracti  for 
the  work.  Citie*  ware  compelled  to  purchaaa,  at  tha  pablio  sxpenaa,  and  at 
ejttraTagant  prioea,  the  propertf  naoeaauy  for  atreeta  and  avannaa,  naelev  for 
sDf  other  pnrpcee  than  to  make  a  market  for  the  adjoining  propartj  thna 
Imprered,  Lewi  wet*  ii*'^-^  aholiihing  one  office  and  creating  another 
with  tbe  lame  dntlea  in  order  to  truufer  offioial  emolnmenia  from  one  man  to 
•nother,  and  lawi  to  change  tba  fnnctiona  of  offleon  with  a  Tlew  only  to  a 
new  diatribotion  of  petronagi^  end  to  lengthen  the  tenni  of  offlcea  for  no 
other  pnrpoaa  than  to  rataln  In  plao*  offlcen  who  ooold  not  otherwia*  be 
elected  or  appointed." 

This  last-mentioned  cwxae  of  evil  is  no  donbt  n  departnre  from 
the  principle  of  local  popular  control  and  reBponsibUity  on  which 
State  govemmenta  and  rural  local  governmenta  bare  been  bued.  It 
IB  a  dereliction  vhicb  has  brought  its  pimisluneiit  vit^  it.  But  the 
resulting  miscbiefs  have  been  immenaely  aggravated  by  the  vices 
of  the  legislatures  in  a  few  of  the  States,  sucb  as  New  Tork  and 
Pennsjlvania.  As  regards  the  two  formar  causes,  they  are  lai^ely 
diie  to  what  is  called  the  SpoiU  eystetn,  whereby  office  becomes 
the  reward  of  party  serrice,  and  tJie  whole  macfainery  of  party 
government  made  to  serve,  as  its  main  object  the  getting  and 
keeping  of  places.  Now  the  Spoils  system,  with  the  party 
machinery  which  it  keeps  oiled  and  greased  and  always  working 
at  high  pressure,  is  far  more  potent  and  pernicious  in  great  cities 
than  in  counby  districts.  For  in  great  cities  we  find  an  ignorant 
multitude,  largely  composed  of  recent  immigrants,  untrained  in 
self-government ;  we  find  a  great  proportion  of  the  voters  paying 
no  direct  taxes,  and  therefore  feeling  no  interest  in  moderate  tax- 
ation and  economical  administration;  we  find  able  citizens, 
absorbed  in  their  private  businesses,  cultivated  citizens  unusually 
senntjve  to  the  vulgarities  of  practical  politics,  and  both  sets 
tlierefore  specially  unwilling  to  sacrifice  their  time  and  tastes  and 
comft^  in  the  struggle  with  sordid  wirepullen  and  noisy  dema- 
gogoet.  In  great  cities  the  forces  that  attack  and  pervert  demo- 
cratic government  are  exceptionally  numerous,  the  defensive 
forces  that  protect  it  exceptionally  ill-placed  for  resistance, 
Satan  has  turned  his  heaviest  batteries  on  the  weakest  part  of 
the  ramparts. 
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Besidea  these  three  caiues  on  which  the  commissionera  dwell, 
uid-  the  effects  of  which  are  felt  in  the  great  cities  of  other  States 
u  well  u  of  Xew  York,  though  perhaps  to  a  less  degree,  there 
are  what  ma^  be  called  mechanical  defecta  in  the  structure  of 
municipal  govemmento,  whose  nature  may  be  gathered  from  the 
account  given  in  last  chapter.  There  ia  a  want  of  methods  for 
fixing  public  responsibility  on  the  governing  persons  and  bodies. 
If  the  major  jobs  his  patronage  he  can  throf^  large  part  of  the 
blame  on  the  aldermen  or  other  confirming  council,  alleging  that 
he  would  have  selected  better  men  could  he  have  hoped  that  the 
aldermen  i^ould  approve  his  selection.  If  he  has  failed  to  keep 
the  departments  up  to  their  work,  he  may  argue  that  the  city 
legislature  hampered  him  and  would  not  pass  the  requisite  ordin- 
ances. Each  house  of  a  two-chambered  legislature  can  excuse 
itaelf  by  pointing  to  the  action  of  the  other,  or  of  its  own  com- 
mittees, and  among  the  numerous  members  of  the  chambers — or 
even  of  one  chamber  if  there  be  but  one — responsibility  is  so  much 
divided  as  to  cease  to  come  forcibly  home  to  any  one.  The 
various  boards  and  officials  have  generally  had  little  intercom- 
munication ;  ^  and  the  fact  that  some  were  directly  elected  by  the 
people  made  these  feel  themselves  independent  both  of  the  mayor 
and  the  city  legislature.  The  m.ere  multiplication  of  elective 
posts  diatncted  the  attention  of  the  people,  and  deprived  the 
voting  at  the  polls  of  its  efficiency  as  a  means  of  reproof  or  com- 
mendation.' 

To  trace  municipal  misgovemment  to  it«  sources  was  compar- 
atively eaay.    To  show  how  these  sources  might  be  dried  up  was 

'  la  Philndelphia  unia  on*  hu  Qbnrrcd  thtt  tbsre  wen  foni  illitlitct  and 
indspandant  anthorltiM  with  powsr  to  tta  np  th«  ctresta,  and  that  than  <ru  no 
antliiiTitr  upon  irhom  tbs  datf  waa  ipaclfieally  laid  to  pat  them  In  icpoir  again. 

•  Mr.  Setk  Low  nmaika  : — "  Graatly  to  multiply  Important  alectiTo  oftjcen  la 
not  to  IncnBH  popslai  control,  bnt  to  les»n  it  Tha  aipreaaion  of  th<  popular  . 
irlU  at  til*  ballot-boi  li  like  a  great  bloir  itrndi  b;  an  engine  of  enonnoQa  forra. 
It  can  dallTer  a  blow  competaat  to  overthrow  any  offlfer,  hoirarei  powarful. 
But,  aa  ia  niechanica,  great  jxiitar  haj  to  be  inbdiTided  la  ocdar  to  do  Sna  work, 
io  In  giriog  expresaioa  to  tha  popalar  will  the  neceaaity  of  chooaing  amid  a 
molUtade  of  mdrnportant  olBcan  inirolTea  Inevitably  a  loai  of  powar  to  tha 
people." — AddrtM  on  MtmleipcU  Oovtnmitnt,  dellTarad  at  Bochattsr,  N.Y., 
Fabraary  I8SS. 

A  traiuhant  mttlcliia  of  the  pnTaiUng  ijrilams  ot  ulty  goTammeat  mny  be 
Ibnnd  In  an  Bttiiila  In  Seribnn't  Ifagaant  for'  October  1S87  by  Ur.  O.  Bradford. 
Ha  argtu*  fordbty  In  favoni  of  harlng  only  cne  electlra  official,  tha  mayor,  of 
fiTing  every  aiemtlTe  tntactlon,  not  to  a  Board,  hut  to  one  official  only,  appointed 
by  tha  mayor,  wlthont  confirmation  by  any  ona  alaa,  and  of  taking  all  abare  In 
uaeotlrB  admlnUtratlon  out  of  the  hand)  of  commlMaai  of  tha  dty  leglalatnia 
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mora  difficult  though  as  to  some  obrious  remedies  all  refonnen 
were  agreed.  What  seemed  all  but,  impracticable  was  to  induce 
the  men  irho  had  pioduced  these  evils,  who  osed  them  and 
profited  hy  tiiem,  who  vere  so  accustomed  to  them  that  even  the 
honester  sort  did  not  feel  their  turpitude,  to  consent  to  the 
measures  needed  for  extinguishing  tiieir  own  abused  power  and 
illicit  gains.  It  was  from  the  gangs  of  city  politicians  and  their 
allies  in  the  State  legislatures  diat  reforms  had  to  be  MOght^  and 
the  enactment  of  their  own  abolition  obtAined.  In  Tain  would 
the  net  be  spread  in  the  eight  of  such  birds. 

The  remedies  proposed  by  the  New  York  comuisdoD  were  the 
following ; — 

{a)  A  restriction  of  the  power,  of  the  State  legislature  to 
int^u^ere  by  special  legislation  with  municipal  govemiaenta  or  the 
conduct  of  municipal  sfTairs.* 

(&)  The  holding  of  municipal  elections  at  a  different  period  of 
the  year  from  State  and  National  elections. 

(c)  The  Testing  of  the  legislative  powers  of  municipalities  in 
two  bodies: — lA.  board  of  aldermen,  elected  by  the  ordinary 
(manhood)  suflrage|  to  be  the  common  council  of  each  city.  A 
board  of  finance  of  from  six  to  fifteen  members,  elected  by  Toters 
who  had  for  two  years  paid  an  annual  tax  on  property  assessed 
at  not  less  than  $600  (£100),  or  a  rent  (for  premises  occupied) 
of  not  less  than  $260  (£50).'  This  board  of  finance  was  to  haTo 
a  practically  exclusive  control  of  the  taxation  and  expenditure  of 
each  city,  and  of  the  exercise  of  its  borrowing  powers,  and  was 
in  some  matters  to  act  only  by  a  two-thirds  majority. 

(<j)  Limitations  on  the  borrowing  powers  of  the  municipality, 
the  concurrence  of  the  mayor  and  two-thirds  of  the  State  legis- 
lature, as  well  as  of  two-thirds  of  the  board  of  finance  being 
required  for  any  loan  except  in  anticipation  of  current  revenua 

(«)  An  extension  of  the  genertd  control  and  appointing  power 
of  the  mayor,  the  mayor  being  himself  subject  to  removal  for 
cause  by  the  governor  of  the  State. 

To  introduce  all  of  these  reforms  it  became  necessary  to  amend 
the  cooatitu^on  of  the  State  of  Kew  York  ;  and  the  commission 

*  Tba  conitltatlinu  of  eliten  Statu  dot  prucribi  tint  dtiH  ilull  bs  locor. 
pontod  by  gooend  Um.  This  piohibltioD  of  (paeiil  iBgiilatlon  hu  giserill/ 
mibsd  will,  tboagh  it  ti  lamatlme*  avuled.    Sm  pp.  B18  and  BSE>,  ante. 

*  Thli  wu  to  apply  to  dttes  with  ■  populitloa  eicaedlag  100,000.  In  niialler 
citJH  tba  rant  vu  to  ba  flOO  at  laaat,  and  no  mlnimnm  for  tha  aaaanad  Taliia  of 
(b«  tuad  mparty  m*  to  b»  Oiad. 
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drafted  a  series  of  uueDdments  ttccordinglj.  These  went  befmre 
tiie  State  legislature.  Bat  the  birds  saw  the  net,  sad  natarally 
omitted  to  aabmit  the  amendmente  to  the  peopl&  The  report^  in 
fact,  fell  to  the  ground,  Sut  in  the  recent  legislative  charters 
of  several  cidea,  and  notably  of  BrooklTs  (as  to  which  see  oezt 
chapter),  some  of  the  commisBioners'  suggestioiui  have  been 
adopted,  and  viUi  excellent  results.  The  meet  novel  of  them, 
hovever,  and  the  one  irhich  excited  most  hostOe  criticisn),  tbat 
of  creating  a  council  elected  hj  voters  having  a  taz-papng  (ac 
rent-paying)  qualification,  has  never  been  tried  in  anj  great  city. 
It  is  deemed  undemocratic ;  practical  men  say  there  is  no  use 
submitting  it  to  a  popular  vote.^  Nevertheless,  there  are  still 
■ome  irho  advocate  it,  appealing  to  tile  example  of  Australia, 
vhere  it  is  said  to  have  worked  velL 

Among  the  otlier  reforms  in  city  government  wbicU  I  find 
canvassed  in  America  are  the  following : — 

(o)  Civil  service  reform,  i.e.  the  establishment  of  examinationa 
as  a  teet  for  admission  .to  posts  under  the  city,  and  the  bestowal 
of  tiiese  poste  for  a  fixed  term  of  years,  or  generaUy  dipring  good 
behaTioor,  instead  of  leaving  the  dvil  servant  at  the  mercy  of  a 
partisan  chie^  who  may  displace  him  to  make  room  for  aparty 
adherent  or  personal  friend. 

(b)  The  lengthening  of  the  terms  of  service  of  toe  mayor  and 
the  beads  of  departments,  so  as  to  give  tiiem  a  more  assured 
position  and  diminish  the  frequency  of  elections — This  has  been 
done  to  some  extent  in  recent  charters— witness  St  Louis  (see 
aboT^  p.  603)  and  Philadelphia. 

(e)  The  vesting  of  almost  autocratic  executive  power  in  the 
mayor  and  resbdction  of  the  dty  legislature  to  purely  legialatire 
work  and  the  voting  of  supplies. — ^Ilus  also  finds  place  innocent 
charters,  notebly  in  that  of  Brooklyn,  and  has  worked,  on  the 
1  Thoogh,  u  the  oommiidan  pointod  out  [Baport,  p.  iS\  tlu  prlndpl*  that  no 
ona  ihoold  TOta  npoa  U17  propodtloa  to  niu  ■  Ui  01  kpproprktt  Iti  |iiiii>nU 
onlen  binmU  llibla  to  bs  UMxad  far  Buch  tu,  tru  one  gensnlly  ippUad  in  tli* 
TlUig*  durtoi  of  tlig  Stats  of  Mew  York,  and  ncn  In.tlig  durtan  or  (oms  of  Ou 
(malla  dtlM.  Ha  nport  lapeli  the  cbarg*  that  tUi  prapoaal  Ii  InBstatataat 
with  tha  gaanal  neognitlon  ofthoTalaeot  nnifanal  nOagt'bj  aajln^  "Nonrar 
aaHiod  oonld  h»  dartaed  to  bring  tha  ptlnelpla  of  ntilTaial  anftnga  into  diaendit  and 
prapan  tha  wav  for  ita  OTarthiow  Utan  to  panrort  It  to  a  naa  for  vbicb  It  ma  na**( 
intaodsd,  and  asl^Bct  It  to  a  aarrtca  irtakh  It  ia  taeapaibla  of  pufonnlqg.  ,  .  . 
To  aipaot  frngalltj  and  aconoiiir  tn  flnandal  ooneanu  from  Iti  oparalioD  in  gnat 
titla^  vh««  porhapa  lulf  of  tha  Inbabltaata  taal  no  tntatwt  in  thaa  objaeta,  ta  to 
anljact  tha  prlBdpla  to  a  strain  which  it  cannot  h^z,  AH  tha  Maodi  of  tk« 
■jatam  ahonld  nnlta  in  KKoisg  It  (nm  (nch  parila" — Piga  IIX 
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vhole,  well  It  ifl,  of  course,  a.  remedy  of  the  "cure  or  kill' 
order.  If  the  people  are  thoroughly  nnued  to  chooM  ui  itble 
and  honest  man,  tlie  more  poww  he  has  the  better ;  it  ii  safer  in 
his  hands  than  in  those  of  dty  councils.  If  the  voters  are 
apathetic  and  let  a  bad  man  slip  in,  all  may  be  lost  till  the  next 
election.  I  do  iiot  say  "all  is  los^"  for  there  have  been  remark- 
able isstances  of  men  irho  have  been  sobered  and  eleT&ted  by 
poirer  and  responsibility.  The  Greek  proverb  "  office  will  show 
the  man "  was  generally  taken  in  an  nnfavourable  sense.  The 
proverb  of  the  steadier  headed  Germans,  "office  givee  under- 
standing "  {Ami  gibi  Vertkmd),  represents  a  more  hopeful  view  of 
human  nature^  and  one  not  seldom  justified  in  American  ex- 
perience. 

(d)  The  election  of  a  city  legislature,  or  one  branch  of  it^  or 
of  a  school  committee,  on  a  general  ticket  instead  of  by  wards, — 
When  aldermen  or  cooncilmen  are  chosen  by  the  voters  of  a  small 
local  area,  it  is  assumed,  in  the  United  States,  that  they  must  be 
residents  within  it ;  thus  the  field  of  choice  among  good  citizens 
generally  is  limited.  It  follows  also  that  their  first  duty  is 
deemed  to  be  to  get  the  most  tJiey  can  for  their  own  ward ;  they 
care  little  for  the  general  interests  of  the  city,  and  carry  on  a 
game  of  bart«r  in  contracts  and  public  improvements  with  the 
repreaentatirea  of  oliier  ward&  Hence  the  general  ticket  system 
is  preferable 

(e)  The  limitation  of  taxing  powers  and  borrowing  powers  by 
reference  to  the  assessed  value  of  the  taxable  property  within  the 
eity. — BestrictionB  of  this  nature  have  been  largely  applied  to 
dtaes  as  well  as  to  counties  and  other  local  aathorities.  The 
results  have  been  osually  good,  yet  not  uniformly  so,  for  evasions 
may  be  practised.  The  New  York  commission  say :  "  The 
apparent  prohibition,  both  as  to  taxation  and  the  percentage  of 
debt,  could  be  readily  evaded  by  raising  the  asBBBsment.  Sfich 
restrictions  do  not  attempt  to  prevent  the  wastefulness  or  em- 
bezzlement of  the  public  funds  otherwise  than  by  limiting  the 
amount  of  the  funds  Subject  to  depredation.  The  effect  of  such 
measures  would  simply  be  to  leave  the  public  necessities  without 
adequate  provision."^  And  Messrs.  Allinaon  and  Fenrose 
observe — 

'  Anothar  dlndvuilaga  Ij  that  neb  natriction  jnaj  (ometiiim  coinpti  >  pablid 
boprotBrnaat  to  b*  enealad  plwivmtsl  which  canlil  b*  aiMnttd  man  cheaplj  If 
dona  lU  at  onoa.     Bm  un  SOS,  anU. 
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»  Bjr  thB  Ootutitntion  of  1874  it  b  prorldad  that  the  dabt  of  k  oonot?,  d^, 
borangh,  tomihlp,  or  ichool  dl<blct  ilkall  narer  azcaad  7  pac  oant  o&  tlw 
MMM»rl  nloa  of  tha  tuabla  ptopvitf  tharaln.  Thii  praridou  was  intandad 
to  jmrant  tha  anonmtMrisg  of  tha  jiropartj  of  anj  ettuan  fnr  public  pnrpoaat 
to  ■  gtastsr  extant  tlun  7  per  oant  In  Ua  workiiiga  It  ha*  baen  an  abaolnta 
bllnra.  In  trtzy  dt;  of  tha  State,  eioept  Fhiladalphia,  the  d^  la  part  of  the 
•onntj  goTemment.  The  count;  ha*  poirar  to  borrow  to  tha  aztent  of  7  par 
oant :  ao  baa  the  city :  ao  haa  the  gmend  aohool  diatriot  t  ao  baa  tha  ward 
aohool  diatriot— making  98  pM  cent  in  all,  whioh  can  ba  lawfully  impoaad, 
and  haa  baen  authorind  hj  tba  Aot  of  187A  Bat  than  ii  dUl  anothtr  mom 
of  failnra  to  wblob  Philadelphia  ia  mora  paooliaily  liable.  In  order  to  etade 
the  proTidon  rf  tha  OotutiCntlen  limlttng  tlu  powar  to  oontraot  debta  to  7  par 
eanl^  tba  aaaceaed  ralaa  of  propertf  in  nearly  em^  oit;  of  the  State  waa  largely 
inoraaaad — in  aoma  initanoea,  inoredible  aa  It  may  seem,  to  the  extent  of  1000 
p«r  oeut  It  ia  therefore  clear  that  no  anfBoient  prataction  agafnit  an  nndne 
InareBM  of  monlalpal  debt  can  ba  foqnd  in  ccnatltntiatial  and  lagialatiTa  pro- 
Tlahnia  of  thia  bind. "— PMladaEpAid,  a  Hlttory  of  Uunidpal  Deralopment 
(1887),  p.  879. 

Kerertlielese,  eadi  resfarictionB  are  dow  oEteii'  found  unbodied  in 
State  conatitutiona,  uid  luira,  bo  far  aa  I  could  uoertain,-geiie»ll7 
diminished  the  ovil  they  are  aimed  at^ 

The  reenlte  of  these  various  azperimenta,  and  of  othen  which 
I  hare  not  apace  to  enumerate,  are  now  being  w&tched  witii  eager 
cnrioaitj  by  the  municipal  reformers  of  the  United  State*.  The. 
question, of  city  gpverniment  is  th»t  which  chiefly  occupies  prac- 
tical puhliciste,  and  which  newspapers  and  magarinea  incesnntly 
discuss,  because  it  is  admittedly  the  weak  point  of  the  countay. 
That  adaptability  of  the  institutions  to  tiie  people  and  Uieir  ood- 
ditions,  which  judicious  strangers  'admire  in  the  United  States 
and  that  consequent  satisfaction  of  the  people  with  their  instdtu- 
tidns,  which  contnsta  so  agreeably  with  the  discontent  of  Euro- 
pean nations,  is  i^holly  absent  as  regards  municipal  odminislntion. 
Wherever  there  is  a  large  city  there  are  loud  complaints,  and 
Americans  who  deem  themselves  in  other  respects  a  model  fcr 
the  Old  World  are  in  tliis  respect  anxious  to  study  Old  World 
models,  those  particularly  whioh  the  dties  of  Ckeat  &itaiii 
present.  The  best  proof  of  dissatdsfacbion  is  to  bo  found  in  the 
frequent  changes  of  system  and  method.  What  Dante  said  of 
his  own  city  may  be  said  of  the  cities  of  America :  they  are  like 
the  sick  man  who  canuot  find  reet  upon  his  bed,'but  ae^  to  ease 

'  Baa  note  in  Appendix  at  the  sod  of  tbb  rtivat. 
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hia  pain  hj  tnming  from  aide  to  aide.  Yet  no  one  vho  itudiet 
the  municipEtl  history  of  the  hut  decadee  will  doubt  tiiat  Uiingi 
&re  better  than  they  were  twenty  yeuB  ago.  The  newer  frames 
of  govemmont  nre  on  improrement  npon  the  older.  Rogues 
are  less  audacious.  Good  citiiens  are  more  active.  Party  spirit 
it  less  and  less  permitted  to  dominate  and  perren  municipal 
politice- 
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THE  FUNDAMENTAL  DIFFERENCES  BETWEEN  THE 
REPUBLICAN  AND  DEMOCRATIC  PARTIES  • 

By  Austin  Bikkwm 

In  OUT  American  politics  (he  democrntic  party  has  idealized  liberty,  and 
the  republican  party  equality,  tbe  two  main  objects  sought  by  our 
form  of  government;  and  the  difference  between  tbese  two  ideals,  or  their 
respective  emphasis,  constitutes  the  main  difference  between  the  principle* 
of  the  two  parties.  The  democratic  party  wonld  have,  in  a  general  way, 
alt  hinds  of  liberty,  and  liberty  to  the  greatest  extent.  The  republican 
party  wonld  have  all  kinds  of  equality,  and  equality  in  every  particular. 
The  democratic  party  would  have,  asfar  as  practicable,  liberty  from  mlers, 
from  laws,  and  from  the  central  government;  liberty  of  trade,  of  speech, 
and  of  the  preSs;  liberty  of  assembling,  of  arming  and  even  of  oppress- 
ing. The  republican  party  would  have  equality  of  individnals.  of  races 
and  of  colors;  equality  of  sections,  of  states  and  of  religions;  equality  of 
rights  and  of  powers;  eqaatity  enforced  by  constitutions  and  by  laws;  and 
equality  guaranteed  against  both  the  stales  and  the  general  government. 
Each  party  has  taken  a  term — liberty  and  equality  respectively — and 
analyzed  and  perfected  its  meaning,  and  drawn  out  and  clustered  about  it 
all  that  it  implies  or  suggests.  It  is  the  distinction  between  tbese  two 
ideals  as  thus  constructed,  and  their  clashing  in  the  attempt  to  realize 
them  in  their  unlimited  application  tbat  constitute  the  yearly  issues  in  our 
politics. 

The  democratic  party,  from  its  standpoint  of  liberty,  would  have  all 
liberty;  while  the  republican  party,  from  its  standpoint  of  equality,  wonld 
have  liberty  for  alt.  The  democrats  have  wanted  liberty  even  to  enslave, 
while  the  republicans  have  wanted  bonds,  even  on  the  free,  against  slavery. 
The  democrats  considering  the  interests  and  progress  of  liberty  to  consist 
in  tbe  extension  of  its  degree  and  the  republicans  in  tlie  extension  of  its 
•CopTTiilil,  1S91.  bTCbitlslH.  Sergei  A  Co. 
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Bnbjecta,  the  former  have  always  wanted  to  make  men  more  free,  while 
the  latter  have  wanted  to  make  more  free  men.  The  democrats  would 
select  a  portion  of  the  race  to  be  made  perfectly  tree,  while  the  repabli- 
caos  would  take  all  and  make  them  as  free  as  possible.  The  democrats, 
in  short,  want  unequal  liberty,  while  the  repnblicans  want  equal  restraints. 
The  former  are  willing  to  sacrifice  some  of  the  people  thai  the  rest  may 
be  free;  while  the  latter  are  willing  to  sacrifice  some  of  onr  rights  that  all 
may  have  the  rest.  The  democrats  looking  over  the  whole  range  of 
liberties,  and  the  repnblicans  over  the  whole  range  of  men,  in  their  ideals, 
the  former  will  not  sacrifice  anything  for  all,  the  latter  will  not  sacrifice 
anyl>ody  for  anything.  The  democrats  will  not  bind  themselves  partially 
for  the  freedom  of  the  whole,  the  republicans  will  not  hind  anybody 
wholly  for  the  freedom  of  a  part. 

The  democratic  principles,  under  this  ruling  idea  of  liberty,  may  all  be 
summed  up  as  personal  liberty,  local  liberty  and  business  liberty;  or  free 
men,  free  states,  and  free  trade.  Tbeir  idea  is  simply  to  let  the  people 
alone  to  conduct  their  own  affairs,  of  whatever  kind,  acosrding  to  their 
own  opinions  and  strength.  It  is  the  idea  of  a  tree  fight  and  the  survival 
of  the  fittest.  Let  all  be  unrestrained,  they  would  say,  to  follow  their 
inclinations.  If  some  get  np  and  others  go  down  it  is  no  fault  of  the 
government.  If  some  are  oppressed,  or  even  enslaved,  it  is  only  the 
result  of  perfect  freedom  among  the  people.  Men  by  nature  are  anequal, 
and  the  government  should  not  force  equality.  The  superiority  of  the 
great  should  not  be  abridged  by  a  mean  averaging.  The  country  is  an 
arena  where  each  only  needs  an  equal  chance  to  do  as  he  pleases.  The 
government's  business  is  not  to  prevent  one  from  getting  the  better  of 
others,  but  to  prevent  any  unfairness  in  the  fight. 

The  democratic  party  contemplates  men  as  working  with  natural  powers, 
according  to  natural  laws,  where  the  results  are  natural  results;  therein 
differing  from  the  republican  party,  which  would  have  men  work  under 
general  laws  in  which  men  are  equalized,  laws  made  by  governments 
instead  of  fonnd  in  nature,  and  enforced  by  sentiment  instead  of  driven 
by  impulse.  The  democratic  idea  is  that  being  free  you  work  with  the 
powers  which  nature  has  given  you.  If  you  get  above  others  and  take 
advantage  of  them  you  do  it  by  a  real  prerogative  of  power  inherent  in 
the  laws  of  nature;  whereas  under  government  you  work  with  artificial 
laws,  which  give  the  weak  an  equal  chance  with  the  strong.  Let  there  be, 
therefore,  they  wouldsay,  the  least  possiblegovemment  torestraln  Datore. 
Liberty  is  the  law  of  nature,  while  government  is  the  law  of  men;  and 
the  democrat  wants  more  of  nalure  in  the  political  state.  All  he  asks  is 
to  be  let  alone,  thinking  il  nobody's  business  what  he  does.  Every  one, 
according  to  him,  is  his  owa  master,  nobody  else  having  a  r^bt  to  say 
vol.  I  2  s 
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nbetber  be  Interferes  with  olhers.  He  himself  U  to  see  to  that;  and  the 
person  injared  is  the  only  one  lo  resent  it,  and  let  him  resent  it  if  he  can. 
The  democrats,  actxirdingly,  while  they  respect  an  opponent,  have  no 
patience  with  an  interferer.  Their  party  has,  in  consequence  of  this 
position,  defended  varioos  manifestations  of  force  and  craft,  like  dneling, 
gaming,  and  questionable  feats  of  chivalry  and  intimidation,  aa  mere  self- 
assertion,  and  opposed  the  laws  that  would  restrain  these  as  being  an  in- 
fringement on  personal  liberty.  They'have  to  a  great  extent  the  idea  that 
force  carries  with  it  the  right  of  use,  so  long  as  it  is  natural  force  and  not 
the  force  of  the  government. 

The  democratic  parly,  accordingly,  allows  less  weight  lo  moral  ideas 
than  the  republican;  as  moral  laws  are  general  and  federative,  and  do  not 
comport  with  oalnral  liberty.  The  democrats  wouldbave  no  inconvenient 
moral  restraint,  any  more  than  physical  restraint.  Do  and  be  what  yon 
can,  they  would  say.  Assert  yonr  superiority,  if  superior,  and  make  the 
inferior  keep  bis  inferiority.  Develop  by  natural  selection  a  real  aristoc- 
racy of  merit,  and  eliminate,  by  the  same  law,  the  wealf  and  unworthy, 
that  a  superior  race  nay  people  and  enspirit  our  country.  The  democrats, 
in  short,  emphasize  and  insist  on  natural  laws,  the  republicans  on  moral 
laws.  The  former  say,  in  eCFect,  "Let  nature  have  full  sway:"  the  lattert 
"I^t  morals  have  full  sway."  While,  accordingly,  the  republican  party 
wants  the  laws  of  morality  recognized  and  enforced  in  politics,  the  demo- 
cratic party  wants  the  laws  of  nature,  wealth,  commerce,  etc.,  recogniz«d 
and  let  alone. 

The  democratic  party  embraces  in  its  idea  the  differentiation  of  men, 
localities  and  institutions.  As  men  are  not  equal,  it  would  not  only  not 
seeli  to  equalize  them  but  would  separate  them  and  make  them,  if  possible, 
more  unlike;  favoring  the  favored  and  impeding  the  unfavored.  As  all 
localities  do  not  require  the  same  laws  and  instiiutioas,it  would  not  seek  to 
apply  general  laws  to  them.but  would  adapt  minute  laws  to  each  condilion, 
leaving  the  state  to  itself  and  the  county  to  itself,  the  people  ia  every 
locality  ordering  their  own  afiairs  aa  suits  them  best.  The  democratic 
idea  would  develop  the  states  lo  be  great  nations,  and  lo  be  different  from 
one  another,  each  built  up  according  lo  the  peculiarities  of  its  climate. 
situation  and  resources.  It  would  have  fortf-'four  nations,  instead  of  forty- 
four  provinces,  as  differ^it  as  the  European  slates  from  one  another, 
which  is,  after  all,  the  law  of  all  progress.  The  democratic  idea  would 
give  more  variety  lo  our  country  than  the  republican,  and  develop  more 
pecaliarilies  in  men's  opinions  and  tastes.  It  would  enlarge  tbe  number 
of  our  possibilities,  and,  if  well  directed,  develop  our  civilization  more 
fully.  For  it  cannot  be  denied  that  if  forty-four  peoples  struggle  for 
ss  tbere  will  be  more  great  deeds  than  if  one  people  so  struggle.  iIm 
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greatness  of  each  section  being  more  fully  called  oat  by  depending  entirely 
on  itself. 

The  republican  party,  on  the  other  hand,  coDtempUles  homogeneily  ia 
our  political  relations,  or  a  oneness  of  our  characterislica.  It  aims  at  one 
conntrj.  one  spirit,  and  one  kind  of  everything.  It  would  have  all  in 
system,  making  a  perfect  whole,  and  working  together  to  a  common  end. 
The  republicans  do  not  appear  to  think  that  excessive  differealiation  in 
stales,  any  more  than  in  langu^es,  is  progress.  Aa  language  should  be 
the  same,  law  should  be  the  same  in  the  whole  country.  Differentiatioa 
in  Ihe  English  language,  by  which  there  are  different  spellings  and  pro- 
nunciations for  .the  same  word,  is  imperfection  rather  than  development; 
while  uniformity  and  certainty  rather  indicate  progress,  as  in  the  French 
and  German  languages.  As,  therefore,  to  speak  elegant  English  every- 
where and  uniformly,  and  not  to  have  difierent  dialects  in  every  locality 
Is  the  highest  indication  of  culture,  so  it  is  in  the  uniformity  of  our  insti- 
tutions. Our  life  and  habits  do  not  require  differentiation  of  any  kind  to 
the  same  extent  as  in  Europe,  or  in  other  times.  Our  climate,  soil  and 
occupations  are  saSciently  alike  for  us  to  have  nnifocm  goverotnent. 
Railroads,  telegraphs,  habits  of  travel  and  emigratioa,  and  the  quick  and 
general  diffusion  of  literature  are  calculated  to  keep  our  nation  every- 
where alike.  Greater  areas  can  now  be  homogenized  than  formerly, 
when  civilization  could  not  so  eauly  leap  over  mountains  and  seas  and 

U  we  look  at  the  various  issues  which  have  divided  the  parties  during 
the  last  generation  we  find  that  they  have  all  turned  on  the  respective 
emphasizing  of  liberty  and  equality  in  their  several  applications.  The 
democratic  party,  under  the  idea  of  liberty  as  manifest  in  the  forms  of 
personal  libert]^  local  liberty  and  business  liberty,  has  maintained  the 
right  ot  slavery,  (looking  to  the  liberty  of  Ihe  master,)  and  all  that  it  im- 
plies,— the  slave  trade,  the  extension  of  slavery  in  the  territories,  the 
reclamation  of  slaves  from  the  fre«  states,  and  the  various  necessary  slave 
legislation  and  guarantees, — slate  rights,  state  DuIliticatioD,  the  right  of 
secession,  Ihe  wrong  of  coercion,  opposition  to  centralization  and  to  recon- 
struction by  the  general  government,  "squatter  sovereignty."  "loco- 
focoism,"  and  home  rule  generally,  hostility  to  national  batiks  and  a  pro- 
tective tariff:  resistance  to  the  suspension  of  the  writ  of  habeas  tarpvs, 
arbitrary  arrests,  the  declaration  of  martial  law,  the  enforcement  acts, 
and  military  interference;  opposition  to  stringent  liquor  and  Sunday  laws, 
to  extensive  improvements  and  govemmental  enterprises,  to  costly  or 
compulsory  edocation,  and  in  general  to  whatever  is  incompatible  with  a 
conservative,  as  opposed  to  a  radical  or  liberal  government. 

The  republican  party,  on  the  other  hand,  has.  In  the  interest  of  equality, 


D.qit.zeaOvGoOt^lc 


«24  POLITICAL  PARTIES  p*rt  ii 

taken  in  tarn  the  oppoaits  of  all  these  posUions,  It  has  opposed  the  exlen- 
sJOQ  of  slavery,  favored  the  abolition  of  slavery,  the  eroancipation  of  the 
disfranchised,  equal  civil  rights  for  all,  a  strong  central  government,  the 
Union,  coercion,  the  war  and  all  that  it  implied;  reconstruction  of  the 
Soulh  by  the  central  government,  the  suppression  of  outrages,  enforce- 
ment of  the  constitutional  amendments;  national  banks,  tariff,  severe 
revenue  laws,  great  improvements,  public  schools,  and  the  abolition  of  all 
religious  distinctions  and  appropriations  by  government. 

The  democratic  party,  ander  its  idea  of  Iit)erly,  would  secure  the  free 
against  oppression;  while  the  republican  party  would  secure  all  against  the 
free.  The  republican  takes  pride  in  self  government,  while  the  democrat 
takes  pride  in  the  comparative  absence  of  government.  The  republican 
looks  on  himself  as  a  ruler;  the  democrat  looks  on  himself  as  a  subject; 
BO  that  while  the  former  insists  on  just  laws,  the  latter  insists  on  no  more 
laws  than  are  absolotely  necessary,  the  republican  measuring  his  respectr 
ability  by  his  equal  authority,  the  democrat  by  his  comparative  immunity. 
The  democratic  idea,  in  its  contempt  for  government,  tends,  by  default, 
to  monarchy;  while  the  republican,  in  its  assumption  of  power  by  the 
people,  tends  to  communism.  A  republican  never  entertains  the  supposi- 
tion of  a  moDarchy,  as  being  repugnant  to  his  idea.  A  democrat  does  not 
care  so  much  who  rules  if  he  be  let  alotle.  The  democrat  says,  "  Let 
others,  if  need  be,  have  the  government,  so  we  do  as  we  please;"  the 
republican  insists  on  having  the  governmeDl,  no  matter  what  it  is.  The 
republican  regards  his  relation  to  the  government  as  an  interest  to  be  pos- 
sessed, the  democrat  as  a  burden  from  which  to  be  relieved. 

The  democrats  do  not  consider  the  elective  franchise,  or  other  exercise 
'Of  power,  to  be  any  great  privilege,  and  do  not  stickle  for  it  in  its  theoreti- 
cal and  universal  integrity  like  the  repnblicans.  Giving  it  to  loore  men, 
or  giving  it  to  incompetent  men,  is  only,  in  their  eyes,  conferring  a  bond- 
age on  those  over  whom  they  rule.  "Don't  give  men,"  they  would  say, 
"more  power  over  mefl;"  and  "Don't  give  more  men  power  over  men." 
Let  Ibis  franchise  be  as  small  a  power  as  possible,  and  t>e  confined  to  as 
few  as  practicable, — to  those  at  least  who  had  it  before  war;  its  extension 
to  more  being  more  power  given  for  government.  Extending  power  to 
more  is  Dot  advancing  toward  liberty,  even  if  some  are  now  excepted. 
Keeping  persons  from  voting  who  have  no  vote  is  not  depriving  them  of 
rights;  it  is  only  not  subjecting  the  rights  of  others  to  them.  On  deroo- . 
cratic  principles  men  may  be  free  and  not  vote.  All  that  is  necessary  is  that 
their  liberties  be  not  infringed  by  those  who  do  vote.  Tho^  who  have  power, 
they  wonld  say,  need  not  give  it  to  others.  The  whiles  until  recently  had 
the  votes.  If  they  gave  them  to  the  negroes  it  was  pure  gralaity.  When 
you  give  power  to  rule  you  have  to  consider  not  only  the  power  you  grant. 


D.qit.zeaOvGoOt^lc 


CHAF.  Lii  POLITICAL  PARTIES  615 

bal  also  the  inability  under  whEch  yon  pat  yourself:  not  only  what  others 
get,  but  also  what  you  surrender.  Giving  more  power  to  others  may  let 
them  take  away  what  you  have.  Giving  votes  to  those  who  cannot  ose 
them  endangers  the  rights  of  those  who  now  have  them.  Do  not,  there- 
fore, give  to  others  when  you  give  away  yonr  own.  Don't  give  to  a  part 
what  may  endanger  (bat  which  all  have,  all  privileges  granted  to  the  dis- 
abled being  conceded  from  the  empowered. 

The  democratic  party,  in  combating  the  republican  principles,  have 
■urrendered  all  pretensions  to  equality.  According  to  them  power,  like 
wealth,  is  a  proper  subject  of  acquisition.  To  get  control  of  the  govern- 
ment is  no  worse  than  to  get  control  of  land  or  money;  and  they  recognize 
among  their  rights  the  right  to  Iteep  what  they  have,  as  well  as  to  get 
what  is  due  them.  The  government,  according  to  them,  should  protect 
men  in  (heir  unequal  privileges,  or  rather  let  them  alone  in  them,  as  well 
as  in  anything  else  they  have.  We  should  not  inquire  too  far  back  into 
whether  power,  like  wealth,  has  been  got  honestly,  and  disturb  our  polit- 
ical, any  more  than  our  property  titles.  "  Don't  undo,"  (hey  would  say, 
"  the  actual  stale  of  things  and  unlay  tbe  foundations  of  government  any 
more  than  of  wealth  or  society.  No  matter  what  tbe  early  right  by  which 
we,  or  our  ancestors,  acquired  our  possessions,  their  present  condition  is 
a  fact  that  we  should  recognize,  without  radical  reconstruction  or  attempt 
at  communism   of  power." 

Tbe  democratic  party  says,  in  principle,  that  there  are  different  kinds 
of  men  and  different  kinds  of  liberty;  while  tbe  republican  party  main- 
tains that  men  are  the  same  and  liberty  is  the  same,  and  wants  no  distinc- 
tion in  either.  Tbe  democrats  divide  people  so  as  (o  say  everything  good 
of  one  class  and  everything  bad  of  another,  and  demands  every  liberty  tor 
the  former  and  every  disability  for  the  latter.  The  republicans  put  all 
men  in  one  class,  and  say  (bey  are  not  fit  for  certain  liberties  and  are  un- 
fit for  certain  disabilities.  The  democrats  would  allow  as  many  men  to 
be  tree  as  are  capable  of  freedom,  the  republicans  would  allow  men  as 
much  freedom  as  all  are  capable  of;  the  former  restricting  the  number  of 
freemen  in  order  (o  have  more  perfect  freedom,  the  latter  restricting  tbe 
amouDi  of  freedom  in  order  to  have  it  universal. 

Special  eiceptions,  being  a  gain  of  so  much  liberty  by  the  party  privi- 
leged, are  defended  by  the  democrats;  while,  being  a  toss  of  so  much  by 
the  rest,  they  are  opposed  by  the  republicans.  The  republicans  would 
lay,  "  Give  to  all  alike;"  the  democrats,  "Give  to  each  what  is  best  for 
him."  Justice  with  tbe  democrat  means  giving  each  his  own;  with  the 
republican  it  means  also  determining  by  what  right  it  is  bis.  The  demo- 
crat, in  dealing  wi(b  tbe  different  classes  of  men,  relies  on  fac[  for  his 
claims;  the  republican  on  principle.    The  democrat  recognizes  (he  actual 
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state,  the  repnblican  the  ideal  state,  and  each  adjudges  accordingly.  The 
democrat  is  accordiagl;  more  practical,  the  repubticaa  more  theoretical. 
The  domocral  sees  the  actual  difficulties  in  equality  as  a  practical  realiza- 
tion; the  r^niblican  sees  objections  to  inequality  as  conflicting  with  aa 
idea.  The  democratic  problem  is  to  mingle  in  society  and  be  free;  the 
republican  problem  to  mingle  in  society  and  be  just. 

Equalizing,  according  to  the  democratic  idea,  robs  the  rich  and  burdens 
the  poor.  Making  taxes  equal,  for  example,  puts  heavier  burdens  on  the 
poor,  as  does  also  making  responsihitities  equal,  which  should  correspond 
with  privileges.  Lay  the  heavy  responsibilities,  they  would  say.  only  on 
those  who  can  bear  them,  and  give  the  exceptional  power  to  do  so.  It  is 
on  this  principle  that  the  democrats  are  opposed  to  poll  tax  and  internal 
revenue,  which  fall  on  all  alike,  and  insist,  instead,  on  direct  taxation  ac- 
■cording  to  the  value  of  properly  or  income,  which  falls  on  men  in  propor- 
lion  to  their  ability  to  pay  il.  And.  on  the  same  principle,  they  would. 
in  some  cases,  give  suffrage  only  to  the  property  holder,  and  make  prop- 
erty qualifications  for  some  of  the  offices.  Equality  of  privileges  takea 
away  the  advantages  of  the  great,  while  equality  of  burdens  takes  away 
the  exemptions  of  the  weak. 

As  the  republicans  oppose  every  inequality,  whether  of  special  privilege 
or  special  deprivation,  and  the  democrats  favor  such  io  tbe  interest  of  the 
liberty  of  tbe  more  fortunate,  the  aggrieved  parties  always  come  to  the 
republicans  for  relief,  white  the  aggrieving  ones  come  to  the  democrats 
for  defense.  The  republicans  have  always  drawn  to  them  the  negroes, 
the  Chinese,  the  female  suffragists,  and  tbe  philanthropists  who  have 
sought  deliverance  from  any  kind  of  wrong.  The  democrats  have  drawn 
to  their  ranks  the  slave-holders,  the  southern  states,  the  liquor  dealers, 
theCatholics  and  the  foreigners  whenever  they  have  demanded  special 
legislation  in  their  interest. 

Il  is  a  strange  spectacle  that  in  onr  country  foreigners,  who  are 
generally  democrats,  ate  not  pleading  for  rights,  but  for  privil^ea,  and 
are  on  the  side  of  the  oppressors  instead  of  the  oppressed.  Where  there 
is  any  difference  they  are,  or  demand  that  they  shall  be,  more  favored 
than  tbe  natives.  They  demand  with  great  boldness  the  offices,  and  have 
in  many  cities  tbe  balance  of  power.  They  mtist  generally  be  consulted, 
as  foreigners,  in  the  political  nominations;  and  the  platforms  must  be 
formed  to  catch  the  German  or  Irish  vote.  One  often  can  not  get  an  office 
unless  he  is  a  foreigner,  and  feels  it  a  misfortune  that  he  was  bom  an 
American,  They  frequently  demand  special  legislation  for  their  benefit, 
particularly  touching  whisky,  beer  and  the  Sabbath.  They  ask  not  to 
have  the  same  rights  as  Americans,  but  to  have  the  government  change 
the  laws  specially  to  suit  them  as  foreigners  with  different  ideas. 
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Religions  sects,  more  especially,  demand,  in  like  manner,  and  alnajs 
tbroDgh  the  democratic  parly,  not  liberty,  but  privileges,  not  equality 
with  others,  bnt  special  favors; — to  be  free  from  tazalion,  to  have  Iheir 
own  schools  supported,  to  gel  appropriations  for  their  hospitals  and 
asyhints,  and  to  have  their  peculiarities  generally  recognized  and  patron- 
ized by  the  government.  Instead  of  asking  toleration  they  ask  rather  to 
be  allowed  to  persecute.  Instead  of  asking  to  be  relieved  from  burdens 
not  borne  by  others  they  ask  for  the  right  to  lay  special  burdens  on  others 
for  their  benefit,  as  to  tax  the  people  for  their  religious  objects,  or  to  be 
tbemselvesspecially  released  from  .tauitioD  on  account  of  their  peculiar 
views  or  cbarch  relations. 

The  democratic  party  has  generally  some,  special  favors  to  ask  for  some 
special  class,  and  is  the  champion  always  of  a  part  of  our  popalation  or 
al  the  country;  while  the  republican  party  asks  always  for  the  same  laws 
and  privileges  for  alt  our  dtizeas  and  all  our  section^.  The  democrat  bas 
ever  on  his  lips,  as  his  special  proteges,  "tbe  states,"  "the  South,"  "the 
whites,"  "the  Germans, "  "the  Irish,"  "Ibe  Catholics;"  and  talks  of  "state 
r^hts,"  "southern  rights, "  "foreigners'  rights,"  "the  church's  rights," 
etc.  The  republican  party,  on  the  other  hand,  loudly  proclaims,  "No 
difierenceinsectionsl  No  difference  in  statesi  No  difFerence  in  men!  No 
difference  in  retigiont  No  difference  in  libertiesl  No  difference  in  powersl' 

The  republican  party  has  always  asserted  the  equal  participation  of  all 
men  in  power;  while  the  democratic  party  has  been  willing  to  sacrifice  the 
principle  of  equality  in  power  for  the  sake  of  liberty  from  power.  The 
repDblicans  seem  to  think  it  a  great  privilege  to  rule,  while  the  democrats 
think  it  a  great  privilege  not  to  be  ruled;  so  that  republican  freedom  is 
largely  freedom  la  rule,  while  democratic  freedom  is  freedom  /mm  rule, 
And  conversely,  oppression  to  republicans  consists  largely  in  not  having 
power  to  exercise,  while  to  democrats  it  consists  in  having  power  exercised 
over  you;  the  former  wanting  to  get  the  scepter  in  their  own  hands,  and 
the  latter  wanting  not  to  feel  the  scepter. 

The  repnblicaas  want  a  people's  govemnient,  while  the  democrats  want 
a  free  government.  Republicans  cannot  endure  the  thought  of  a  king  or 
aristocracy,  while  democrats  cannot  endure  the  thought  of  the  power  ofa 
king  or  aristocracy;  the  former  hating  these  classes  because  of  their 
ezdusiveness  in  rule,  the  latter  because  of  their  oppressiveness  in  rule. 
The  democrats  might  consent  to  a  monarchy  if  free;  the  republicans 
might  consent  to  oppression  if  under  a  republic.  Republicans  are  uncom- 
promising on  the  form  of  government,  democrats  on  the  powers  of  govern- 
ment. The  republicans  hate  monarchies  because  they  do  not  recognize 
equal  rights,  the  democrats  because  they  are  oppressive.  An  oppressive 
republic  is  as  tolerable  to  republicans  as  a  liberal  monarchy  is  to  democrats. 
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The  object  of  (he  republicans  is  maioly  lo  gel  meo  their  rights,  the 
objecl  of  the  democrats  lo  get  them  their  liberties.  The  republicans  say 
that  good  govemmeiit  is  equal  power,  the  democrats  that  it  is  absence  of 
festraiat.  The  republicans  accordingly  want  every  ooe  to  have  a  hand  in, 
while  the  democrats  want  every  one  to  be  let  alone. 

The  republlcaos  hate  injustice  while  the  democrats  hate  oppression. 
The  former,  looking  at  the  democrats'  treatment  of  the  negroes,  would, 
say,  "Men  mnst  not  bind  others  by  laws;"  the  democrats,  looking  at  the 
republicans'  excess  of  legislation,  would  say.  "Men  must  not  Inild  them- 
selves by  laws."  The  republicans  might  consent  lo  self-slavery,  (be 
democrats  to  slavery  of  others;  the  former  lo  voluntary  slavery,  the 
latter  to  involuntary  slavery.  The  republicans  delight  in  government  iy 
the  people,  the  democtals  in  government  /er  Ihe  people.  According  to  the 
republican  idea,  government  is  an  equalizer;  according  to  the  democratic 
idea,  it  should  have  nothing  lo  do  with  existing  inequalities.  Therepabli- 
catts  woold  cure  (he  evils  of  society,  the  democrats  those  of  nature.  The 
former  accordingly  war  against  monarchy,  aristocracy,  titles,  slavery,  dis- 
franchisement, intimidation  and  all  sorts  of  social  discriminations;  Ihe 
latter  against  (he  difficulties  of  race  and  section,  and  the  in  hospitalities 
of  soil  and  climate.  The  republican  says,  "  Society  is  unequal;  remedy 
it;"  the  democrat  says,   "Nature  is  unequal;  adjust  yourself  to  it." 

The  democratic  party  has  always  put  much  stress  upon  (he  Constitution, 
as  circumscribing  the  power  ot  the  government  and  guaranteeing  the 
liberties  of  the  people.  The  republican  party  has  cared  less  for  the  Con- 
stitution, as  being  only  one  among  several  bodies  of  laws  made  by  the 
people  in  their  supreme  capacity  (o  legislate.  The  republicans  consider 
the  Constitution  as  giving  power,  the  democrats  as  restraining  power. 
The  former  say  that  it  <mistitults,  Ihe  latter  ihal  it  limiti.  The  republi- 
cans are  accordingly  ever  trying  to  stretch  ils  authorizations,  the  demo- 
crats to  narrow  its  restraints:  the  former  looking  into  it  for  authority,  the 
latter  for  prohibition.  The  democrats  are  emphatically  (he  conslitutiooal 
parly.  Considering  that  all  powers  granted  to  Ihe  government  are  in 
derogation  of  liberties,  they  are  strict  constructionists.  They  are  opposed 
lo  additions  to  it  as  being  only  additional  restrainlson  liberty,  and  ever 
declare  for  the  Constitution  as  it  is,  and  against  all  "tinkering."  They 
have  been  uniformly  opposed  to  the  amendments,  considering  that  there 
can  be  no  growth  of  the  Constitution,  because  it  would  only  be  a  growth 
of  restraints.  They  bold  that  our  constitntion  should  be  considered  practi- 
cally nncbangeable,  and  not  a  subject  of  progress,  there  being  no  real 
progress  in  restraints. 

While  the  republicans  are  ever  exalting  the  prerogatives  and  import- 
ance of  government,  (he  democrats  are  trying  lo  reduce  it  tt 
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The  repablicans  seem  to  think  govemmeiit  a  good  in  itself,  and  take  to  it 
as  an  advantage  in  extremity.  The  democrats  think  government  a  nega- 
tive thing,  whose  only  function  is  to  see  that  we  are  not  molested.  The 
lepublicans  are  prond  of  goveroment,  as  of  commerce  or  agriculture. 
The  democrats  are  rather  ashamed  of  it,  as  an  evidence  of  our  imperfec- 
tion. Great  governments  are  accordingly  a  glory  with  republicans,  and  a 
humiliation  with  democrats.  Republicansregardgovernment  asacivilizer, 
an  undertaker  of  enterprises— railroads,  commerce,  exploring  enpeditions, 
etc.. — and  a  co-ordinate  and  rival  of  men  and  corporations  in  such  tbings. 
The  democrats  regard  the  government  as  doing  no  work,  but  only  giving 
citizens  an  oppociunity  to  work.  The  republicans  accordingly  ever  insist 
on  a  strong  government,  the  democrats  on  a  free  government. 

The  republican  says  that  llie  government  secures  liberty,  while  the 
democrat  says  that  it  allows  liberty;  the  former  looking  at  govemment  as 
an  exercise  of  power,  the  latter  as  a  protection  from  power.  The  demo- 
crat would  have  the  government  bound  and  men  free,  and  the  republicans 
would  have  the  government  free  and  men  bound.  The  democrats  say, 
"Lei  men  do  as  they  please."  the  republicans,  "Let  thegovemmeol  doas 
it  pleases;"  the  former  caring  more  for  liberty,  and  the  latter  for  power. 
The  republicans  would  give  any  power  to  the  majority,  the  democrats 
would  restrain  the  majority  by  the  Constitution;  the  former  trusting  to  the 
wisdom  ot  the  whole,  the  latter  to  the  wisdom  of  the  individual.  The 
democrats  eay.  in  effect,  "Let  not  the  government  do  anything,  lest  it  be 
oppressive;"  the  republicans  say,  "Let  the  government  do  something, 
since  it  may  be  good. "  While,  therefore,  the  republicans  are  clamorous 
for  free  government,  the  democrats  are  clamorous  for  free  men. 

The  democrats  are  ready  to  accept  any  good  thing,  but  are  opposed  to 
its  enforcement  as  a  restraint  on  liberty.  They  were  iu  favor  of  the 
Union,  but  opposed  to  the  war  tor  it.  They  are  in  favor  of  equal  rights, 
but  opposed  to  enforcement  acts.  They  are  in  favor  of  the  late  constitu- 
tional amendments,  but  opposed  to  legislation  thereon.  They  are  in  favor 
of  temperance,  but  opposed  to  laws  on  the  subject.  And  in  general  they  are 
in  favor  of  whatever  is  good,  but  opposed  to  legislation  tor  it.  Their  idea 
is  to  leave  all  these  things  with  the  people.  They  would  not  have  the 
government  take  hold  of  the  social  evil,  or  labor  troubles,  or  any  thing  of 
the  kind.  Tbey  do  not  think  that  the  government  should  protect  men 
against  themselves,  as  in  stringent  gaming  or  divorce  laws,  which  is  a 
restraint  on  liberty,  but  against  others,  which  is  a  protection  from  oppres- 
sion. Tbey  would  not  have  compulsory  education,  or  even  state  schools, 
which  can  be  defended  only  on  the  supposition  that  they  are  needed  as  a 
police  force.  Democrats  repel  the  idea  that  men  are  such  fools  that  they 
cannot  take  care  of   themselves.     The  government  should,  they  think. 
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'  have  DOthing  to  do  with  edacation  or  morals,  any  more  tban  with  relipon 
or  hoosehotd  economj'.  » 

The  republicans  seem  to  think  their  mission  to  be  to  protect  men  froin 
lawlessDess,  the  democrats  seem  to  think  theirs  to  be  to  protect  men  from 
laws.  The  republicans  in  the  campaigns  complain  of  intimidation,  fraud, 
Kuklnx,  White  Leagues,  red-shirts,  roughs,  mobs,  etc. ,— all  illegal  powers. 
The  democrats  complain  of  federal  bayonets,  federal  courts,  federal  super- 
visors. United  States  interference,  and  other  legal  agencies.  The  republi- 
cans complain  of  personal  wrongs,  the  democrats  of  governmental  wrongs; 
the  former  moving  gainst  the  people  when  they  do  not  do  right,  the  latter 
against  the  government  when  it  errs. 

The  democrat  does  not  believe,  like  the  republican,  in  any  progress  in 
government,  and  the  word  does  not  appear  on  his  lips,  but  cocservatism 
rather.  Progress  wonid  be  more  government,  whereas  the  democrat  wants 
less.  Government,  he  thinks,  was  most  perfect  at  first,  when  there  was 
least  of  it.  All  advancement  from  that  simplicity  is  deterioration.  The 
most  perfect  state  was  the  primitive  condition  of  mankind  without  govern- 
ment. All  government  is  a  degeneracy.  We  shonld  have  tbe  least  gov- 
ernment that  is  possible  for  the  attainment  of  happiness.  Government 
moreover,  is  negative.  All  progress  and  good  of  whatever  kind  are  in 
other  things.  As  all  government  is  a  concession  there  should  be  no  more 
of  it  than  is  necessary.  Wise  men  will  not  let  more  of  their  powers  go 
out  of  their  hands  than  they  must,  and  we  should  never  concede  more 
than  we  get  in  return.  The  laws  should  stop  where  the  advantages  cease. 
Men  are  free  without  government.  Government  should  leave  them  so. 
Laws  should  be  made  so  that  they  do  not  interfere  with  liberty.  Thej 
never  give  liberty. 

The  democrats  are  accordingly  conservative.  This  is,  first,  because,  as 
we  have  said,  there  is  no progressin  government;  secondly,  becausechange 
implies  much  exercise  and  activity  of  governmental  functions,  whereas 
there  should  be  the  least  possible;  and  thirdly,  becatise  all  gain  in  thesa 
changes  is  against  men — one  class  against  another — which  the  government 
should  not  r^ulate. 

The  object  of  government,  according  to  the  repnblicans.  is  to  bring 
about  the  public  good,  according  to  the  democrats,  to  let  each  bring  about 
bis  own  good.  The  demoi^ratic  idea  is  to  have  each  work  for  himself,  the 
republican  to  have  them  all  work  together.  The  lemocratic  tendency  is 
to  build  up  great  private  interests,  the  republican  to  buitd  up  great  pnblic 
interests.  Tbe  former  would  give  us  great  families,  estates,  residences. 
etc.;  the  latter  would  give  ns  great  capitols,  custom-houses,  and  public 
works  generally,  things  which  all  use,  and  which  aggrandize  the  govern- 
ment rather  than  the  individual.     Democrats  enjoy  more  their  own,  the 
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repDb1ii:aDs  MIJ07  things  in  common.  The  republicans  want  all  men  to 
be  moderately  bappjt  and  wealthy,  without  any  great  difference.  Tbe 
democrats  want  an  aristocracy  in  land  and  money,  as  in  tbe  South  before 
tbe  war,  and  nnlike  the  republican  life  of  New  England.  The  republican 
states  and  cities  accordingly  show  great  improvement,  fine  school -houses, 
railroads,  and  general  signs  of  prosperity.  The  democratic  show  low 
taxes,  maoictpalities  out  of  debt,  qoaint  old  bnildings,  dilapidated  court- 
hooses,  and  broken  down  roads  and  bridges.  They  are  generally  behind 
the  times,  but  show  here  and  there  a  fine  old  gentleman  with  an  elegant 
private  mansion  and  curious  family  beir-loorjs. 

The  democrats  are  more  for  economy,  the  republicans  tor  improvement. 
The  democrats  are  for  economy  because  taking  money  is  infringing  on 
liberty.  Tbey  would  spend  the  least  that  is  possible,  and  then  only  for 
the  necessary,  leaving  luxury  and  art  to  the  individiul.  Tbe  republicans 
are  more  for  expense,  because  it  aggrandizes  the  whole,  building  up  that 
which  is  for  all,  pnblic  property.  The  democrats  when  in  power  are  more 
apt  to  steal;  the  republicans  are  more  apt  to  be  extravagant.  The  demo- 
crats steal  because  they  think  tbey  have  about  as  much  right  as  the  public 
to  its  funds,  (which  they  think  are  wrongly  taken  from  the  people  in  the 
first  place, )  and  because  Ibereis  an  enjoyable  air  of  liberty  about  a  thief. 
The  republicans  accordingly,  give  qs  an  expensive  administration,  the 
democrats  a  corrupt  administration.  Bnt  if  a  democrat  will  steal  for  him- 
self he'will  not  steal  so  much  for  the  public.  When  a  democrat  is 
restrained  from  stealing  it  is  because  it  is  taking  (mediately]  from  other 
men.  When  a  republican  is  restrained  from  stealing  it  is  because  it  is 
talcing  (directly)  from  the  public  treasury.  Good  democrats  don't  like  to 
steal  because  it  is  interfering  with  private  rights,  good  republicans  becauso 
it  is  interfering  with  public  rights. 

The  republicans  are  strong  in  politics,  taking  their  principal  pride  and 
stock  in  them;  the  democrats  are  strong  rather  in  the  laws,  and  are  apt  to 
study  and  pride  themselves  in  tbem;  because  politics  are  more  public  and 
laws  more  private,  and  because  further  the  laws  recognize  the  state  as 
their  sovereign,  and  politics  usually  the  nation.  The  republicans  are 
accordingly  much  for  legislation  and  the  democrats  for  litigation.  The 
greatest  politicians  are  apt  to  be  found  among  the  republicans,  tbe  great- 
est lawyers  among  the  democrats. 

The  republicans  are,  on  the  same  principle,  more  sellisb  as  a  nation, 
while  tbe  democrats  are  more  selfish  as  individuals.  The  republicans  are 
in  favor  of  a  tariff,  and  of  the  exclusion  of  foreign  ways  and  foreign  goods, 
with  a  view  to  bnild  np  the  country,  Tbey  are  illiberal  in  their  interpre- 
tation of  the  laws  of  nations,  and  try  togeteveryadvantagefor  the  United 
Slates.     Tbey  give  little  place  to  religion  and  religious  characters  as  such 
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in  the  government,  making  them  snbmit  to  the  common  laws  for  all.  The 
democrats,  on  the  other  hand,  have  a  private  and  sectional  selfisbness, 
being  hostile  to  negroes,  Chinese,  abolitionists,  Yankees  and  carpet -iiog* 
gers,  as  interfering  with  their  private  interests  and  feelings. 

The  republican  party  in  general  regards  the  whole,  the  democratic 
party  a  part  of  our  country  and  people.  Our  goveromeoi,  according  to 
the  republican  ideal,  is  for  all,  or  the  whole,  rather  than  a  part;  aod  is, 
therefore,  general  rather  than  special.  The  republicans  put  the  chief 
emphasis  on  that  which  is  for  all — the  Federal  Government.  They  recog- 
nize that  the  more  government  we  have  which  is  for  the  whole —  the 
federal — the  more  guarantees  we  have  of  equality,  and  Che  equality  of  all; 
for  by  so  much  all  are  regarded  alike,  that  being  the  effect  of  general 
legislation.  The  republicans  are  therefore  for  centralization,  and  would 
have  enough  laws  for  the  whole  country  to  leave  no  room  for  the  states  or 
muoicipalilies  to  create  disiinctionb  or  allow  differences  of  rights.  The 
federal,  instead  of  the  state  governments, should  characterize  us  as  a  people, 
and  determine  our  political  status  in  all  essentials. 

The  republican  loves  and  prides  himself  on  the  whole— the  nation,  the 
Union,  the  people.  The  democrat  loves  and  prides  himself  oo  the  parts, 
— the  [states,  the  whiles,  the  Irish,  the  Germans,  the  Catholics, — and  is 
opposed  toother  parts,  as  the  negroes,  the  Yankees,  the  Chinese.  The 
repablicvi  party  would  have  everything  for  all,  and  nothing  for  any.  II 
knows  only  wholes;  the  whole  country,  the  whole  people,  the  whole  laws. 
It  would  have  no  le^slation  for  whites,  or  foreigners,  or  Catholics,  or  any 
class  whatever. 

The  democratic  parly  is  sectional  t>ecause  of  its  pride  in  local  independ- 
ence; the  republican  is  national  because  of  its  pride  in  universal  iater- 
dependence.  The  democratic  ideals  are,  accordingly,  independence, 
individuality  and  personal  responsibility;  the  republicans  are  unity, 
solidity  and  greatness.  The  republican  says,  "the  Nation,"  'the 
Country,"  "the  Union,"  "America;"  the  democrat  says,  '-'home,"  "fire' 
side,"  "neighborhood,"  "the  stale,"  "the  South,"  The  democratic  ideal 
is  individual — the  single;  (be  republican  is  generic — ^the  whole.  The 
democratic  party  erapt^5i^e3  man,  the  republican  men. 

The  republican  wants  the  liberty  of  the  whole;  the  democrat,  the 
liberty  of  the  individual.  The  republican  says,  "Anything  that  all  do 
each  should  submit  to;"  Ihe  democrat  says,  "All  should  do  nothing  which 
$inybody  does  not  wanl."  The  republican  does  not,  therefore,  hesitate  U> 
put  any  restraint  on  others  which  the  majority  are  willing  lo  liear  them- 
selves. The  democrat  would  nol  put  any  restraint  on  the  minority  wbich 
the  minority  object  lo. 

The  democrats  tried  to  destroy  the  country  to  save  its  parts, and  (ought 
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for  slavery  to  save  liberty.  The  states  and  tbe  whites  are  about  all  that 
they  ever  cared  for,  having  never  loved  the  nation  or  the  whole  people. 

A  democrat  is  a  Virginian  or  Kentuckian.  A  republican  isan  American, 
— never  a  MassachaselCser  or  Micbigander.  Tbe  democratic  state  names 
are  heroic,  as  Virginian  and  Carolinian.  The  republican  state  names  ate 
rather  burlesque,  as  Boosier  and  Buckeye.  A  democrat's  country  is  Vir- 
ginia or  Louisiana;  a  republican's  country  is  the  United  States. 

The  republicans  are  more  for  greatness,  because  greatness  ts  for  (be 
whole.  They  want  a  great  country,  for  which  they  need  all  its  parts,  and 
all  tbe  legislation  sUbaumed  under  the  general  government.  The  demo- 
crats care  less  for  greatness  and  the  measures  therefor.  They  are  opposed 
to  tariff  because  it  is  an  inconvenience  of  the  parts  tor  the  l>enefil  of  the 
whole,  and  a  restraint  on  liberty  for  the  sake  of  greatness.  Tarifi  is  for 
tbe  aggrandizement  of  the  whole,  aud  is,  therefore,  opposed  in  the 
interest  of  tbe  paris.  Tbe  democrats  would  consent  to  a  tariff  if  it  were 
between  tbe  states.  For  the  same  reason  they  are  in  favor  of  state  banks, 
and  adifierenl  currency  in  each  state,  while  the  republicans  are  for  national 
banks,  and  one  currency  for  all  tbe  Union. 

The  democrats  don't  want  men  to  do  anything  as  a  whole.  They  dread 
coDtemplating  nations  and  armies  in  action.  They  would  rather  have 
men  differentiate  for  action,  and  strike  out  in  smaller  numbers  toward  in- 
dividual ends.  The  republicans,  on  the  other  hand,  want  to  see  men  act 
as  a  whole,  and  tbe  greatest  power  of  tbe  world  exercised.  They  want 
the  combined  force  of  mankind  in  national  or  international  undertakings, 
having  niore  confidence  in  the  whole,  wbile  the  democrats  have  more  con- 
fidence in  the  parts.  The  democrats  would  be  passive  in  government,  tbe 
republicans  wotild  be  active,  contemplating  the  use  of  great  power. 

The  republican  party  makes  tbe  whole  responsible  for  what  every  one 
does:  the  democratic  party  rather  makes  every  ooe  responsible  for  what 
the  whole  does.  The  latter  allows  no  conscience  to  the  whole,  but  only 
to  tbe  individual.  According  to  the  republican  idea  the  goverqment  was 
responsible  for  slavery.  According  to  the  democratic  the  slaveholders 
alone  were  responsible^  and  the  rest  of  the  people  might  have  reposed  in 
innocence.  The  repablicaa  has  a  national  conscience,  tbe  democrat  a 
state  and  personal  conscientK.  The  republican  thinks  he  is  responsible 
tor  what  is  done  in  any  part  of  the  country;  the  democrat  thinks  he  is 
innocent  of  what  is  done  outside  of  his  state. 

The  republican  has  accordingly  been  trying  to  put  souls  and  cooscience 
in  corporations,  and  to  make  them  do  right  under  moral  penalties  on  all 
the  individuals.  He  would  have  them  feel  moral  responsibility  as  well  as 
men.  Republicans,  accordingly,  fear  national  sins  and  injustice,  as  well 
as  personal,  and  have  their  national  fast  and  thanksgiving  days,  which 
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are  hardly  observed  in  democratic  sections.  They  also  pride  themselves 
in  national  virtue,  and  in  deeds  done  by  the  nation  at  large,  as  the  free- 
ing of  the  slaves.  Much  of  a  republican's  virtne  is  held  in  the  whole. 
A  republican  besides  his  own  goodness  has  part  of  that  of  the  American 

The  democrat  is  more  bigoted,  the  republican  more  liberal.  The  demo- 
crat thinks  for  himself  alone,  and  there  is  not  that  compromise  necessary 
in  bis  opinioos  that  there  is  where  men  are  averaged  in  a  general  opinion, 
as  in  the  eqoality  of  republicanism.  The  democrat  Is,  accordingly,  in- 
tolerant; while  the  republican  is  tolerant.  Democracy  has  much  of  the 
exclusiveness  of  a  select  class  which  it  so  long  fostered  tn  the  South. 

The  republicans  delighting  in  a  great  country  and  the  deniocrats  in  a 
free  country,  the  repablicans  are  apt  to  boast,  nhile  the  democrats  are 
apt  to  complain.  The  former  think  of  the  future  and  their  belter  condi- 
tion in  prospect;  the  latter  tliink  of  the  past  and  their  irksomeness  under 
actual  restraints.  The  former  have  great  hope,  the  latter  almost  despair. 
The  republicans  have  unlimited  confidence  in  our  form  of  government, 
and  are  more  patriotic;  the  democrats  are  ever  forebodii^  danger  and 
making  unfavorable  comparisons  with  the  European  roooarchies.  The 
republicans  anticipate  progress,  the  democrats  anticipate  degeneracy. 
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NOTS  TO  CHAPTBB  III 

ox  oonriTVTiOHAi  DOHrxNTiom 

Iir  Anttlet  tt  ta  ilmTi  hj  i  ocmTsntian  ((.<.  >  npraHntftttT*  bodj  aalM 
tagsthtr  for  nma  oecsdonU  or  t«inpor>T7  pnipoM)  tlitt  >  MiutitQtion  ia 
ftMoad.  It  «■■  thni  that  th*  flnt  oonaUtntioiii  tm  ths  tUrtaan  nTolUng 
Dolonin  tots  dKwn  np  uid  tcacted  In  1776  utd  tha  jean  faUawing ;  and  u 
mxlj  u  1T80  the  mn*  pUn  hul  niggaitad  itwlf  (a  ths  right  cms  for  fruniDg 
ft  oonstitntion  for  ths  vhole  United  Stat*s.'  BMogDuad  In  th«  ?edsnl  Con- 
■Utatioii  (Art.  v.)  utd  in  th«  luocwain  Conititntlonj  of  the  Kvuml  Stataa  u 
ths  proper  natliod  to  b«  ■mplojad  when  ■  new  ooiutitiitian  U  to  be  praparad, 
or  an  ''•"■^"g  oonltltatloa  rariaed  thronghont,  tt  baa  now  beooma  ■  regular 
and  familiar  part  of  the  maahlnary  of  Amerioan  goTammcmt,  almoat  a 
neoiaaaij  part,  haoaoaa  all  Amerioan  legialataraa  are  llnuted  by  a  fundamental 
lav,  and  therafora  Than  a  ftmdamantal  lair  la  to  be  repealed  or  largtlj  reMat,' 
it  li  dedrabla  to  provlda  for  the  pnrpoaa  a  bodf  dlitinot  bcaa  the  oidinarj 
legblatnn.  Whan  tt  1*  aonght  onlj  to  change  the  eiiating  fbndaniRitd  law 
in  a  fa«  apeeified  points,  tha  ftinotioB  oF  propoaing  thaaa  changaa  to  tha  peopla 
for  their  aooaptanoa  maj  aafelj  be  laf^  and  ganarallj  la  left,  to  tha  legialatnraL 
Oiiginallj  aooDTentton  wu  eono^Ted  of  aa  a  aoTataign  hod j,  wherein  tha  Itall 
poweia  of  tha  people  were  Teated  bj  popnltr  elaotion.  It  £■  now,  howerer, 
narelj  an  adTiaorr  bodj,  which  preparaa  a  draft  of  a  new  oonititntion  and 
adbmlta  it  to  tha  people  for  their  aooeptauce  or  r^Jectlim.  And  it  ia  3ot 
deemed  t«  ha  aoveretgn  in  the  aenae  of  poaaaaaing  tha  plenary  anthoritf  of  Lb* 
people,  for  ita  powan  may  be,  indeed  now  inTarlahlj  ar«i  United  by  tha 
atatnte  under  wbloh  the  people  elect  It' 

Qnaatlona  raiating  to  the  powan  of  a  Conatltntional  Conrantlon  hare  aerenl 
timea  some  bafoM  tha  cmirta,  ao  that  thara  aziala  a  imall  bodj  of  law  aa  well 
aa  a  large  body  of  ouatom  and  pisotioe  regarding  tharlghtaand  poweragf  iiiofa 

*  It  la  bnnd  in  a  pilrata  latttr  of  Alexander  Hamilton  (than  only  twantj-thne 
faan  of  age)  of  that  year. 

.  *  Tha  Stata  OonTntlona  which  earriad,  or  rather  affected  to  oaTry,  the  aecedliv 
BUve  atalaa  o«t  of  the  Union,  utad  aa  aoTaretgu  bodlae.  Ttaalr  jKOceedliic^  how 
ra  icMUoally  rarolBtUBUy. 
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MMmUIe^'  Into  thia  law  tnd  pnotic*  I  do  not  propon  to  tnter.  Sat  it  Ii 
wortli  yriHt  to  iadio&t«  eartsin  adrantagM  vMch  hava  heea  foond  to  attMill 
to  tha  mathod  of  antnuting  the  preparation  of  a  foudamantal  iiutrninant  at 
gOTwnmaiit  to  a  body  of  men  ■[woially  choaan  for  tbe  pnrpow  Initaad  of  to 
tlia  otdinarr  legiaUtnrs.  Tha  topio  laggeita  Intaraating  oompariioni  -with 
tho  Biperienaa  of  France  and  othar  Europaan  ooimtriea  in  vhioh  conatitationi 
liaTa  been  drafted  and  auctad  by  the  legialatlTa,  which  haa  bean  aamettmai 
alao  pnoticBUj  tha  tiattatiTVaatharity.  Nor  it  it  wbollj  without  bearing 
on  problemi  which  hava  lecentlj  iriaen  In  Englaad,  whsra  Parliament  has 
(bund  itaalf,  and  may  find  itaelT  again,  inTited  to  onaot  what  wonld  be  ia 
inbatanM.  a  naw  Mtutitntion  for  a  part  of  the  United  Kingdom.  ' 

An  Aaierioan  ConititatloDal  Connntiou,  being  ehoaen  for  the  tole  purpooa 
of  drafting  a  conatitntion,  and  having  nothing  to  do  with  the  ordinary  ad- 
mlniitcatiDn  ol  gavaroment,  no  inflnenoe  or  patronage,  no  power  to  raiae  or 
appropriate  raTsnae,  no  opportanity  of  doing  joba  foi  individaBlt  or  coipor- 
ation^  la  not  neceaiarily  alected  on  party  liaea  or  ia  obedience  to  party 
wnaldaratioiia  Such  eonaideTationB  do  affect  tha  election,  bnt  they  ara  not 
almya  dominant,  and  may  loinetimeB  he  of  Uttia  momanL*  Hence  man  who 
hava  no  cl^nia  on  a  party,  ot  will  not  pledge  thameelvaa  to  a  party,  may  be 
and  often  ara  elected  ;  while  men  who  eask  to  enter  a  legialatare  for  the  uke 
of  party  advancement  or  the  promotion  ot  >oue  gainfol  object  do  not  ganecally 
t»n  to  earva  in  a  MnveotioD. 

When  the  eonvention  meeta;  it  ii  not,  like  a  legieleture,  a  body  atriotly 
organized  by  party.  A  aenea  of  individnal  independence  and  freedom  may 
prevail  nnknown  in  legiilatnraa.  Propoaala  ha  n  therefore  a  chance  of  being 
oonudered  on  thair  merita.  A  acheme  doea  not  neceaurily  command  the  rap- 
port ot  one  aat  of  men  nor  eneoonter  tha  hostility  of  another  aet  becaosa  it 
prcoeeda  from  a  leader  or  a  gronp  belonging  to  ■  particniar  party.  And  a* 
the  ordinary  party  qaeatjoiu  do  not  come  up  for  declaion  while  ita  delibera- 
tiona  are  going  on,  men  are  not  thrown  back  on  their  siQal  party  aSIiationa, 
nor  ara  Heir  paaalona  ronaad  by  exciting  political  israea. 

Having  no  work  bnt  conftitation-making  to  conaidar,  a  convention  ii  free 
to  bend  ita  whole  mind  to  that  work.  Debate  haa  lau  tendency  to  atray  off 
to  irrelerant  mattan  Biuioeaa  advaucei  becaaaa  there  are  no  aach  Intar- 
niptiona  aa  a  legiilatnre  charged  with  the  otdinary  bnaineai  of  government 
mnat  azpeeL 

Siuoe  a  cooTentiau  aaumblea  for  one  pnrpoaa  only,  and  that  ■  pnrpoM 
apadally  Intareating  to  thoaghtful  and  pablic-apirited  dtizana,  and  ainoa  ita 
dnrstion  ia  abort,  men  who  woald  not  care  to  enter  a  legiBlatnre,  men  praaaed 
bj  profeaaional  labour^  or  araraa  to  the  "  roagh  and  tumbla "  of  politica,  a 

>  See  the  laaniad  and  jndidooa  traatiae  of  Jadga  JamaiM  on  OoaatitntlonBl 
ConreDtlona. 

*  It  wmbeabownli  thaaoooimt  ottlialeglalatiiraaandpoIlUcalpartlMofthe 
Btataa  (in  TaL  U.  poiti  that  the  qneitlona  of  practlsal  Importance  to  the  Stalaa 
wtUi  wbiah  a  Btata  Convention  wonld  deal  an  vary  often  sot  In  laana  between  tha 
two  state  parties  earing  tiiat  tha  latter  ara  formed  on  national  Ilnea. 
TOL.  r  St 
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cIbm  Iuk*  in  Amerin  and  {nanaaiiig  in  Borope,  >n  gUd  to  mm  on  it,  whila 
mere  jabben  or  oEBM-Meken  lUd  Uttls  to  attract  thtn  in  it*  fimctlaiif.* 

The  (Mt  tbat  tha  opnititatiaa  vben  dnfted  baa  to  b«  anbmitted  to  thM 
paople,  bj  irhoto  anthori^  it  will  (if  aooaptod)  ba  anictad,  girea  to  tha  oon- 
Tsntion  a  aomavhat  larger  fieadom  for  jffopoaing  wliat  tfaej  tUiik  bett  tlian  k 
legiilatnre,  eonrtiDg  or  (earing  its  conatitxiaDtB^  oommDnlj  allowa  itaalt  A* 
the  conTsntion  Tauiihea  altogethar  whan  ita  work  i)  aoauni^ithed,  tho 
□rdinuy  motiTea  for  papnUrit;  -  hunting  are  le«  potent  Aa  it  doaa  not 
lagialate  hut  meralj'  propoaea,  it  nead  not  fear  to  aak  tha  people  to  enact  wlut 
may  offend  certain  peraona  or  duaaa,  for  tha  odinm,  If  ao;,  of  haraaaiag  tlteaa 
elaaaea  will  raat  with  tha  people.  And  M  the  people  maat  accept  or  rqeot  the 
draft  (fi  Um  (onleat  in  the  ran  caae  when  proTiaion  ia  ipada  for  voting  <m 
partienlar  pcinta  aeparatelf ),  mora  care  ia  taken  in  [oaparing  the  dialt,  in 
teeing  that  it  ia  free  bom  arrora  or  rapngnanoea,  than  ■  l^jali^ora  capkhla  of 
repealing  or  altering  in  it*  next  MMJon  what  it  now  proTidaa^  i»  Ukely  to 
beatow  on  the  detail*  of  its  nuaanraa. 

Thoae  who  at*  fanulu  with  European  puliamenta  maj  ooooaiTa  that  *•  • 
*et-off  to  theae  adrantagea  there  will  ba  a  difflcnlty  in  getting  a  ntunber  of 
men  not  organized  bj  partiaa  to  work  promptly  and  effldantlj,  that  a  eon' 
rention  wilt  be,  >o  to  apeak,  «n  amorphou*  bod;,  that  if  it  haa  no  leadmt  nor 
party  allegimnee  it  will  divide  one  way  to^y  and  another  way  to-monow, 
that  the  abnodance  of  able  man  will  mean  an  abnndanoa  of  doetiiuaiie  pro- 
pond*  and  •  leloctwe*  to  tabordinate  indiridul  prapaaaeaBona  to  piaetiaal 
aoGoeaa.  '  Admitting  that  noh  difflooltiea  do  Bomelimga  aiiaa,  it  m«y  be  ob- 
••TTed  that  in  America  man  qnickly  oiganii*  themielTaa  Ibr  any  and  sret; 
pntpo**,  and  that  doctrinairitm  i*  tiiar*  *o  uncommon  a  ianit  aa  to  ba  almoet 
a  merit  "Whan  a  complete  new  conititation  ia  to  be  prepared,  Uta  bkUnca  of 
oonvenianoa  i*  decidedly  in  farour  of  ginng  tha  work  to  a  conTention,  for 
although  oonventiona  are  aometimee  nnwiae,  they  ar*  nanally  oompoaed  of  (ar 
a1>Iar  man  than  thoae  who  fill  the  legialatnree,  ud  diacbatge  their  fnnetlon 
with  more  wiadom  a*  well  aa  with  more  Tirtna.  Bat  where  it  ia  not  deeirad 
to  rvTia*  tha  whole  fi«nie  of  gorernmeDt,  the  dmpltr  and  batter  plan  ia  to 
proceed  by  •ubmitting  to  tha  people  apecific  imendmanta,  limited  to  paitionlar 
proTiaioni  of  the  eiiating  oonatitntlon  ;  and  thia  ia  th*  method  now  niaat 
generally  employed  in  improving  State  conatitotiona. 

The  aboTe  reinarka  ate  of  comae  chiefly  b«>ad  on  the  hiatocy  of  Stat*  oon- 
rentionl^  becanae  no  national  conatltDtional  conTenUan  haa  a»t  (inc*  1787.* 

'  Many  of  the  man  conipicaoui  In  the  pnblio  life  of  KaMachuaetta  during  tha 
la*t  thirty  yMla  kat  made  thoir  mark  la  the  Conatitntional  OonTentlon  of  ISfiS. 
Th*  draft  h«med  by  that  Oonrention  wai,  however,  i^ected  by  tha  people,  nia 
new  ConatltotiDn  for  New  YaA,  Itemed  by  the  ConTsntion  of  1807,  «a«  alio  laat 
at  the  poll*.  Hut  CoDTeatlan  va>  remarkable  ea  being  (aooonliiig  to  Jvdge 
Juncaan)  the  only  oue  Id  which  the  requirement  that  a  delegate  fflnit  be  reddeol 
in  the  diitrlct  electing  him  wti  di*penl*d  with  (CWXif.  OanvnUient,  |  267). 

'  All  th*  amendmenta  made  in  the  Federal  Coottitntlon  kaTC  been  drafted  hj 
CangreH.   -  See  aa  to  theae  amandmenti,  Chapter  XXXIL 
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But  ttay  ».ppit  ^  principle  to  tnj  oonstitation -making  hoij,  Aa  regard* 
the  Convintiou  of  17S7  two  obatmtioii*  maj  1m  mada  befora  I  qv!t  thg 
■abject. 

It  inelndcd  nearly  all  the  bett  intalleet  and  the  lipeet  political  ai|>erianoa 
that  the  United  Statoi  then  oontained.  John  Adam*  wm  abaent  m  MJnirter 
to  En{^nd,  Thomaa  Jeffenon  ai  Hiniitar  to  France.  Bnt  of  the  other  ihin- 
ing  lights  of  the  time,  Jay  (afterward*  Bnt  Chfef-Jnatlce  of  the  Sapreme 
Conrt)  and  John  Marahall  (aftuwardi  third  Chief-Jiutioa,  bnt  not  yet  funona), 
won  almoat  tbe  onlj  two  who  did  not  join  In  thii  national  wort  These  men, 
great  bj  their  talent*  and  the  memory  of  their  •erriees,  eould  not  hare  beea 
bronght  together  for  any  amallar  ocoaaion,  nor  would  any  lower  anthority 
then  thdn  have  nifficed  to  prootrre  the  aceeptanos  of  a  ^an  which  bid  to 
mneh  prejadioe  imyed  againit  it> 

The  Coavention  met  at  the  meet  fbrtnnata  moment  m  American  hirtorj^ 
Between  two  itorma  there  ia  often  a  perfecltly  itill  and  bright  day.  It  wai  ia 
Aeh  an  Interral  of  calm  that  this  worh  wa*  earrtsd  through.  Had  it  been 
attempted  four  yeara  earlier  or  fonr  year*  later,  at  both  which  time*  the  wares 
of  democracy  were  running  high,  It  most  hare  failed.  In  17B3  the  people, 
flashed  with  their  >iotory  over  Eagland,  were  full  of  conAdence  in  themaelree 
and  in  liberty,  pennaded  that  the  world  wa*  at  their  feet,  diapoaed  to  think 
all  authority  lyranny.  In  1T9I  their  ferrid  aympatby  with  the  BsTolntion  in 
France  bad  not  yet  been  damped  by  the  excesses  of  the  Tetror  nor  alienated 
by  the  tnaolence  of  the  French  £OT*miaent  aod  fU  diplomatie  agenta  in 
Ameriea.  Bnt  In  1TS7  the  first  reaction  from  the  War  of  Independence  had 
set  in.  Wi«e  men  had  come  to  diaeeni  the  weak  aide  of  popular  goTemmant ; 
and  the  people  themaalTe*  wen  in  a  oomparatirely  hnmble  and  teachable 
mind.  Before  the  next  ware  of  damocratlD  anthnaiaam  swept  otw  the 
country  the  organization  of  a  national  goTemment  under  the  G>nstitntion  wa* 
in  all  ita  main  featorea  complete.  It  mu  aeen  that  liberty  wa*  still  safe,  and 
men  began  ere  long  to  appi«cUt«  the  larger  and  fuller  national  life  which  the 
Federal  Goremmcnt  opened  before  them.  Hiatory  ases  so  many  golden  oppor- 
tunities loat  that  ahe  gladly  notee  thoee  which  the  patriotic  foresight  of  such 
mea  a*  Washington  and  Franklin,  Bamilton  and  Madison  and  Eoger  Sherman 
■eiied  and  used, 

'  It  i*  remarkable  that  two  of  the  atrongeet  men  in  the  ConTentlon  were,  u 
not  being  natiT*  Americana,  ttt  laaa  InSuenced  than  moat  of  their  coUeigae*  by 
local  and  Stale  feeling,  and  theralbre  threw  the  whole  weight  of  their  intellect  and 
influenoe  Into  the  national  acala.  Theie  were  Alexander  Hamilton,  bom  a  West 
Indian,  the  son  of  a  Scotch  father  and  Fraadi  toolher,  and  Jamas  Wilson,  an 
immigrant  &om  Scotland.  The  ipeechu  of  the  latter  (a  lawyer  in  Fhlladelphia, 
and  afterwarda  a  Jnstioe  of  the  Sqpreme  Federal  Court}  in  tbe  Penne;]Tanla 
ratifying  Convetitlon,  aa  well  aa  in  tbe  great  Coniantlon  of  17S7,  display  an 
amplitude  and  profiuidltr  of  tiew  in  matten  of  oonatitutlDnal  theory  which  place 
him  in  the  front  rank  of  the  political  thinkera  of  his  age.  Wilaon,  who  waa  born 
abont  1742  and  died  in  17S2,  laone  of  the  luminaries  of  the  time  to  whom,  aa  to 
tbe  still  greater  end  far  more  brilliant  HanultoUj  sabaequent  gensratUuis  of 
labaTaMledtodofoUJnaUoi. 


D.qit.zeaOvGoOt^lc 


NOTE  10  CHAPTER  IV 

WHAT  TH»  HDBBAf  COHSTITtmOH  OW«S  TO  TttS  ( 


Thk  foUotruig  BtiUment  of  tha  praviiioos  oF  ths  Fedenl  CoiutitatioD  which 
hare  been  taken  from  or  modelled  apon  SUt«  coDstitutioiU,  ii  extneUd  from 
■  Talnabls  article  bj  Ur.  Alexander  Jolinalan  in  the  Nea  Pritutton  lUvievi 
.for  September  1887  :— 

"  Tliit  part  of  ths  Canatitntion,  wluch  ha>  attracted  most  notice  abroad,  is 
probably  its  diTision  of  Congress  into  ■  Bsaata  uid  a  Housa  o(  BspreientatiTts, 
with  the  resulting  Ecbeme  of  the  Senate  u  baled  on  the'  equal  lepreientation 
of  the  States.  It  is  probably  inevitable  that  the  npper  or  hereditary  Eoou  in 
foreign  tegialatiTe  bodies  ahall  disappear  in  time.  And  it  is  not  eaay  to  hit 
oa  an;  araiUble  suhstituta  ;  and  English  ntitera  .'or  eiampla,  jndgitig  from 
the  difficnlty^of  finding  a  imbstitDta  for  tha  Boiuib  of  Lonjs,  hare  rated  too 
high  the  political  ikill  of  the  CoQTBulioa  ia  hitting  nponao  brilliuitBincceaa 
as  the  Senate.  Bnt  the  sdccoes  of  the  C<mTention  vai  dna  to  the  aotecedeDt 
experience  of  the  Statei.  Excepting  Penniylvania  and  Termon^  which  then 
gave  all  legislatire  powers  to  one  Honse,  and  execntiTe  powers  to  a  goramor 
and  oooncil,  all  the  States  had  bicameral  ayetanu  in  1787.' 

"  The  name  '  Senate  *  was  nsad  for  the  Uppu  Honsa  in  Uu7la[id,  Haaaa- 
cbnaetta.  Hew  York,  North  Carolina,  New  Hampahire,  and  South  Carolina 
and  Virginia  ;  and  the  name  '  Eoose  of  BapntentatiTes, '  for  the  Lower  Boose, 
was  in  nse  in  Masaachnsetta,  New  Hampahire,  and  Sonth  Carolina,  ■•  well  as 
in  Feoneylrania  and  VennonL 

"  The  totatioa,  by  irhidi  etia-thitd  of  the  Senate  goes  ont  every  two  yean, 
was  taken  from  Delaware,  where  one-third  went  ont  each  year,  New  Tork  (aaa- 
fatuth  each  year),  Pennsylvania  (one-third  of  the  conncil  each  year),  and 
Virginia  (one-fourth  each  year).  The  provisions  of  the  whole  fifth  aaction  of 
Art  L,  the  administration  of  ths  two  Houses,  their  power  to  decide  the  elec- 
tion of  their  membais,  make  rules  and  puniali  their  vioUtion,  keep  a  journal, 
and  adjourn  fnitn  day  to  day,  are*'in  so  many  State  constitutions  that  no 
specification  is  needed  for  them. 

"The  provision  that  money-bills  shall  originate  in  the  House  of  Bapre- 
santatiTes  is  taken  almost  word  for  word  from  the  Conslatntion*  of  Massa- 
chnsetts  and  New  Hampshire,  as  is  the  piovision,  which  has  never  beeu 
needed,  that  the  President  may  adjourn  the  two  Hotuee  when  they  cannot 
agree  on  a  time  of  adjoummenL     The  provision  for  a  message  is  from  the 

'  Georgia,  however,  had  not  till  17B9  a  true  second  chamber,  her  oonititutloa 
of  1777  having  merely  cnated  an  executive  connoU  elected  by  the  Assembly  from 
among  its  own  memban. 

Vermont  was  not  one  of  the  thirteen  original  StstM,  bnt  was  a  seml-lndapendant 

commonwealth,  not  a  mambei  of  tbeConfedentlanori7et,  not  

Convention  of  I7S7.  and  not  admitted  to  the  Union  till  17P1. 
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Con^titntioD  of  New  York.  AU  ths  detaila  of  ths  ptoceu  of  impuehniMit  u 
tdopted  b;  ths  ConTsntioa  may  be  foimd  iq  th*  CoiutitTitiotu  of  Dclawan, 
Huuchotstti,  Naw  Himpdiire,  New  York,  PsnnsylTuiia,  Sonth  Carolina, 
Tarmont,  Tirgiuu,  aran  to  th«  proTuion  in  tha  Sonth  Carolina  ■jatam  that 
eonrictioD  ihonld  toUow  tha  rots  of  two-tbiid«  of  tba  mamban  prBssat  {It 
■hoalil  b«  laid,  hoirarar,  that  the  limitatdon  of  laDtcnea  in  caaa  of  oonriction 
to  ranioTal  from  offioa  and  duqnalificatio)]  for  fnrthai  offlce-holding  ia  a  new 
faatora. )  Eraa  tha  moah-piaiaiid  procco  of  tha  rato  ii  taken  «t  tlea  bom  tha 
Ifanaehnaatta  Conatitntion  of  1T80,  and  th*  illght  ebangaa  ara  ao  aridantlj 
iutrodncad  aa  improTananta  on  tha  langnaga  alone  ••  to  Aow  tlut  the  tab- 

'  Th»  adoption  of  different  baaaa  for  the  two  Hooeea — tiig  HoosB  of  SepT«- 
aeutaliTai  npTMenting  the  Btatea  according  to  popnlatioa,  while  the  Sentta 
repraaentad  them  eqnallj — «■■  one  of  the  moat  important  piecea  of  iroric 
which  tha  Conrention  acoompliihed  aa  well  ai  the  one  which  it  reached  meat 
nawiUiogl;.  A.U  tha  Statea  had  been  experimeaticg  to  find  different  baiM 
tor  their  two  Homea.  Tirginia  }iad  come  neateit  to  the  appearance  of  tba 
final  reanlt  in  haring  her  Senate  choaen  bf  disbicts  and  her  repreeentatiTes 
bj  oeontiei ;  and,  a*  the  Union  already  had  iti  '  diatricti '  formed  (in  tha 
Stat**),  one  might  tbink  that  tha  ConTenllan  maralj  followed  Tirginia't 
experience.  Bnt  the  real  praoeaa  wai  tu  different  and  more  oircnitons.  There 
wal«  eleven  Statea  rapreaauted  in  tha  ConTsntion,  Kew  Hampahira  taking 
New  Tork't  place  when  the  latter  withdrew,  and  Bhoda  laland  aending  no 
delegates.  Bonghlj  ipealdng,  fire  States  wanted  the  'Yirginia  ^lao'  above 
atated  ;  Gre  wanted  one  Honae  aa  in  the  Confederation  with  State  et^nality  in 
it ;  and  ODB  (Conneuticnt)  bad  a  plan  of  ita  own  to  which  the  other  tan  Statea 
finally  acceded.  The  Connecticat  eyitem  aince  1699,  whan  it*  legialatnr*  waa 
divided  into  two  Hanaea,  had  maintained  the  eqoalitj  of  tha  town*  in  the 
Lower  Honw,  while  chtwaina  the  mambeta  of  the  Upper  Honie  from  the  whole 
people.  In  like  manner  ita  delegates  now  proposed  that  the  Statea  ahonld  be 
eqnallj  rapretsnted  in  the  Senate,  while  the  Hoiue  of  Bepreaeutativea,  choaen 
from  tha  States  in  proportion  to  population,  ahonld  represent  the  peopU 
nnmericallj.  The  proposition  waa  renewed  again  and  again  for  nearly  a 
month  nntil  the  two  main  diriiion*  of  th*  Caaventian,  unable  to  igre^ 
accepted  the  'Coooecticnt  compromise,'  aa  Boooioft  «sll)  it,  and  the  necaliar 
conatitntion  of  the  Senate  waa  adopted. 

"The  I^^ident'i  office  waa  rimply  a  development  of  that  of  the  govemore 
of  the  States.  The  name  itself  had  b*«n  fomiUar ;  Delaware,  New  Hampahim, 
Pennsjlvania,  and  Sonth  Carolina,  had  need  the  title  of  Preudant  inatead  of 
that  of  Ooreraor.  In  alt  the  States  the  governor  waa  commandat-inHshUf, 
except^t  in  Khode  Island  he  was  to  have  the  advice  of  ax  nssiatant^  and 
the  miqor  part  of  the  freemen,  before  entering  npon  bia  dtitiea.  The  Pnsi. 
dent's  pardoning  power  waa.  drawn  &om  tha  example  of  tba  States  :  tha;  had 
granted  it  to  the  governors  (in  some  cases  with  the  advice  of  a  cooncil)  in  all 
tha  Statea  except  Connecticnt,  Rhode  Island,  and  Georgia,  where  it  was 
Tstained  to  the  legislature,  and  in  South  Carohnn,  where  it  aeenis  to  have  been 
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Mcond  form  of  posaible  relation.  The  national  issuoB  hare 
thrown  matters  of  State  competence  entirely  into  Uie  shade,  and 
have  done  so  almost  from  the  foundation  of  the  Bepublic.  The 
local  parties  which  existed  in  1789  in  most  or  all  of  the  Statos 
were  soon  absorbed  into  the  Federalistn  and  Democratic  Repub- 
licans who  sprang  into  lifa  sifter  the  adoption  of  the  Federal 
Constitution. 

The  results  of  this  phenomenon  hare  been  so  important  that 
we  may  stop  to  examine  it«  causes. 

Within  four  years  from  their  origin,  the  strife  of  the  two 
great  national  parties  became  intense  over  Hia  whole  Union. 
From  1793  till  1610  grare  issues  of  foreign  policy,  complicated 
with  issues  of  domestic  policy,  stirred  men  to  fierce  passion  and 
Btrenuous  effort  State  business,  being  more  commonplace, 
exciting  less  feeling,  awakening  no  interest  outside  St«te  bound- 
aries, fell  into  the  background.  The  leaders  who  won  fame  and 
followers  were  national  leaders;  and  a  leader  came  to  care  for 
his  influence  within  his  State  chiefly  as  a  means  of  gaining 
strength  in  the  wider  national  field.  Even  so  restlessly  actire 
and  versatile  a  people  as  the  Americans  cannot  feel  warmly  about 
two  sets^  direrse  interests  at  the  same  time,  cannot  create  and 
work  simultaneously  two  distinct  and  unconnected  party  organi- 
atJOQS.  The  State,  therefore,  had,  to  use  the  transatlantic 
phrase,  "to  take  the  back  seat."  Bef<M«  1815  the  process  was 
complete;  the  dividing  lines  between  parties  in  every  Stat«  were 
those  drawn  by  national  questions.  And  from  1827  down  to 
187?  the  renewed  kesnaees  of  party  warfare  kept  these  parties 
constantly  on  the  stretch,  and  forced  them  to  use  all  the  support 
they  could  win  in  a  State  for  the  purposes  of  the  national  struggle. 

There  was  one  way  in  which  predominance  in  a  State  could 
be  so  directly  used.  The  Federal  senators  are  chosen  by  the 
State  legislatures.  The  party  therefore  which  gains  a  majority 
in  the  State  legislature  gains  two  seats  in  the  smaller  and  more 
poiferful  branch  of  Congress.  As  parties  in  Congress  are 
generally  pretty  equally  balanced,  this  odrantage  is  well  worth 
fighting  for,  and  is  a  constant  spur  to  the  efl'orte  of  natioiml 
politicians  to  carry  the  Stiite  elections  in  a  particular-  State. 
Besides,  in  America,  ibove  all  countries,  nothing  succeeds  like 
success ;  and  in  each  State  the  party  which  curies  the  State 
elections  is  held  likely  to  carry  the  elections  for  the  national 
House  of  Bepresentatires,  and  for  the  President  aba 
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"Tba  (pnaldsntikl)  •l*otora]  tjttam  tm  ilmoat  tba  only  ftatnra  of  the 
Coiutitatioii  not  loggMtad  bj  8t>t«  (zpeiience,  klmat  tha  only  fcaton  whiclk 
wu  pnnlj  utifieial,  not  ■  natural  gmvUi ;  it  wu  tlii  on*  wbick  mat  with 
l*ut  eriticiuiii  from  eantamponrj  opponniti  of  tbt  CoutitUbn  ind  maat 
niinMrT«d  ptuM  from  tha  FtJtralU  ;  and  damoonoy  hai  riddan  tiglit  otbt 


KOTB  TO  CHAPTER  X 


A  qvoBW  aliall  eonilat  of  a  mqonty  of  tlis  Mnaton,  duly  cboaan  and  Iwan. 

Tba  lagiilaUra,  the  axeentiTa,  tha  eaafldntial  Isgisladra  proeaadiiigi^  and 
tta  procaadlngi  whan  nttlng  as  a  Court  of  Impaaehment,  ihall  mck  ba 
ncordod  in  a  aeparate  book. 

Whan  tha  yea*  and  naji  an  codarad,  tha  nanaa  of  aanatoia  ahall  ba  callad 
alphabatically  ;  and  aaeh  lanator  duilt,  without  dabata,  dscUra  hia  aaaent  or 
diwent  to  tha  qnaatlon,  onleaa  ezraaed  by  tha  Sanats  ;  and  no  aanator  aliall 
ha  pannittad  to  rot*  after  tha  dadilon  ihall  h«v*  bean  annonneed  by  tha  pie- 
■Uing  offioar,  bat  m«;  far  nffieiBnt  laaaoni,  with  nnaninona  oanaent,  ehangs 
or  withdraw  hi*  rots. 

When  a  atnator  decUnM  to  rote  on  call  of  hia  nama,  ha  ahall  ha  reqnired 
to  aaign  hii  reaaona  tharsfbr,  and  on  hii  baring  uajgned,  tham,  the  pntiding 
olBoet  tbtll  onhmit  tha  qneation  to  Uia  Senata,  "  Shall  tha  aenatra'  for  tha 
laaaona  aaaigned  by  him,  be  axctued  from  roting  I "  which  thall  ba  decided 
without  debate. 

Every  bill  an^  joint  raaolntion  ahall  recatra  thrsa  nadinga  prariona  to  ita 
[■aaags ;  which  nadingi  ihall  be  on  three  diSerent  day*,  nnloai  tha  Senate 
nnanimotuly  dinot  otharwiM ;  and  the  pradding  ofSew  thall  gira  notice  at 
each  reading  whather  it  be  the  Srrt,  aecond,  or  third. 

Whan  a  aeoator  deoiraa  to  ap«k  ha  ahall  riaa  and  addrea*  the  prending 
oAoer,  and  ahall  not  proceed  nntil  he  ia  recognized,  and  the  praaiding  offioer 
ahall  reoogniie  the  aanator  who  shall  fint  addreae  him.  No  lenator  ihall 
Internet  asoth^  senator  in  debate  withoot  hi*,  oonaent,  and  to  obtain  noh 
eonaent  ha  shall  firat  addieaa  tii*  praaiding  -officer ;  and  no  senator  ahall  ep«k 
more  than  twice  upon  any  one  qneatdon  in  debate  on  the  s^a  dar  without 
Uare  of  the  Senate  which  shall  be  determined  without  debate. 

Any  motion  M  naolntion  may  be  withdrawti  or  modified  by  the  morei  at 
any  time  before  a  deoirion,  amendment,  or  ordering  of  tha  yeaa  and  nayi, 
txoapt  a  motion  to  re-conaidei,  which  shall,  not  be  withdratm  without  laare. 

In  tlie  appointment  of  the  standing  committeM^  tha  Sanata,  nnleas  other- 
wiae  ordered,  shall  proceed  by  ballot  to  appoint  aerarally  the  ohairman  of  each 
oomuutta^  and  then,  by  one  ballot,  the  other  member*  neceaaar;  to  complete 
the  nme.  A  m^ority  of  the  whole  nnmbar  of  rotea  giren  shall  be  necenary 
to  thachoioe  of  a  ehaiiman  of  a  standing  oommittae,  but  a  plnxali^of  rotaa 
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shall  glsot  ttis  othsr  memlMn  tharMt  All  oUisr  oominlttM*  AtH  h»  appoiitUd 
by  ballot,  nolsn  othsrwiu  otdend,  ud  •  plnnlitf  at  TOt«*  iLaU  appoint. 

At  tba  ncond  or  taj  mbuqneat  aeHdoti  of  a  CoDgrea,  the  lBgUUti*e  bori- 
ii«i  whioh  ramaiiiMl  nndetsnniiied  at  ths  olow  of  thn  next  preceding  aMrioa 
of  that  CoDgren  ihall  be  ranmed  and  proceeded  irith  in  the  lutia  mannat  a* 
if  no  adioiim^eQt  of  the  Senate  had  taken  place. 

Od  ■  motton  made  and  aeconded  to  clou  the  doon  of  the  Senate,  on  the 
diicaarion  of  any  bniiiiesa  which  mej,  in  the  opinion  of  ■  eenator,  re^oire 
eeoreor,  the  prodding  officer  ehall  direct  the  gallBries  to  be  cleared ;  and  dnriag 
the  diacnerion  of  inch  motioB  the  doon  ahall  lemain  doaed. 

When  the  Praaideat  of  the  United  Statea  ihall  meet  the  Senate  in  the 
Senate  chamber  foi  the  coniideration  of  eiecntiTe  bneineu,  he  ghall  have  a 
■eat  on  the  right  of  the  ptending  officer.  'When  the  Senate  ahall  be  convened 
bf  the  Preeidant  of  the  naited  3t»tes  to  any  other  places  ^*  prending  officer 
of  the  Senate  and  the  eenatora  ehall  attend  at  the  place  appointed,  irith  the 
neeeaaaiy  offioen  of  the  Senate, 

When  acting  apon  oonfidential  or  execntire  hnrineee  the  Senate  chamber 
■hall  be  cleared  of  all  penona  except  the  aecntiry,  the  chief  clerk,  the  prin- 
cipal legiaiatire  clerk,  the  eiecutire  clerk,  the  mionte  and  jornnal  clerk,  the 
aergtaht-at-arma,  the  aeaiaUnt  doorkeeper,  and  inch  other  officera  aa  the  pra- 
•iding  officer  thall  think  neceaaary,  and  all  aneh  ofl&cera  ehall  b«  aworn  to 

AU  oonfidentjal  commnnicadasi  made  by  the  Preaident  of  tlie  United  State* 
to  the  Senate  ahall  be  by  the  eenatora  and  the  offieen  of  the  Senate  kept  eaetet ; 
and  alLtreatiat  which  may  be  laid  before  the  Senate,  and  all  ramarke,  Totea, 
and  proceediogi  thereon,  ihall  aln  be  kspt  eeoret  nntil  the  Senate  ahall,  by 
their  reaolntlon,  take  off  the  injunction  of  eecrecy. 

Any  eenator  or  officer  of  the  Senate  who  ahall  diacloee  the  ae<a«t  or  confi- 
dential bn^neie  or  proceeding!  of  the  Senate  ihall  bo  liable,  if  a  eenator,  to 
■offer  axpnleion  from  the  body ;  and  if  an  officer,  to  dlemiaaol  from  the  eerrica 
of  the  Senate,  and  to'pnniahment  tor  contempL 

On  the  final  qneetion  to  adviee  and  eonieiit  to  the  ratifloation  of  ■  beaty  in 
the  form  egreed  to,  the  coucnirenoe  of  two-thirde  of  the  eenetoi*  preeent  ^lall 
be  neoeaeary  to  determine  it  in  tke  affirmatlTe ;  bat  all  other  motiona  and 
qneatione  apon  a  treaty  ehall  be  decided  by  a  majority  Tote,  except  a  motion 
to  poetpone  Indefinitely,  which  aball  be  deoided  by  a  Tote  of  two-thirda. 

When  nomination*  ahall  be  made  by  the  President  of  the  United  Statee  to 
tb*  Senate,  they  ehall,  nnleei  otherwiee  ordered,  be  referred  to  appropriate 
oommitteee ;  and  the  final  qneetion  on  erei;  nomination  iball  be^  "  Will  the 
Senate  adriee  and  concent  ta  thie  nomination  I  "  Whioh  qneetlDn  thall  not 
be  pnt  on  the  aama  day  on  which  the  nomination  la  leceiTed,  nor  on  the  day 
on  which  it  may  be  reported  by  a  committee,  nnleee  by  nnanimona  eoneent 

All  Infonnatfon  oonunnnlcnted  or  lemarke  made  by  a  eenator,  when  acting 
npon  nominaldonib  concerning  the  cibaracter  or  qnaliflulians  of  the  pereoa 
nominated,  alao  all  votea  npon  any  nomination,  ahall  be  kept  eecret.  If, 
howerer,  chai^ee  shall  be  made  againat  a  penon  nominated,  the  eommtttec 
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nuj,  in  iti  dlMmtion,  notify  nieh  noioinM  theno^  but  tiia  nuna  of  tha  pemm 
mUiiig  nult  «haigM  dull  not  1»  diieloMd.  Hi*  bet  tluA  n  nomiiution  liM 
bMn  roads,  erthit  it  hMb««it  oonfinaad  oinjaotod,  (ball  not  b«  ngudad  h 


HOTF  (A)  TO  raBAPTlS  XTI 


Id  England  n  broad  dutdnctioD  li  drawn  batwaan  pnblia  billi  and  local  or 
prirata  bOl*.  Tha.lbntiec  cUm  inoladea  mmaon*  of  gananl  application, 
altering  or  adding  to  tha  ganeral  law  of  tha  land.  Tho  lattar  inclndaa 
maararai  intandad  to  applj  'bnlj  to  aotna  partionlar  plaoa  or  panon,  u  for 
intlanee,  billi  incorparatiDg  lailm;  or  gu  or  irater  companiaa  or  extanding 
Um  povai*  of  aaoh  bodisa,  billa  aathoriziog  maninpalitdM  to  •leonta  pnblio 
improramanti,  aa  wall  aa  aatata  bQla,  billa  relating  to  chaiitabla  fonndationa, 
and  {for  Iraland}  diroreo  billa.  *  Billi  of  tba  local  and  panonal  daa  bara  for 
many  jaara  past  been  treated  diffueotljfrom  pnblie  bllli.  Tbajr  aia  bronght 
in,  at  it  it  eipmaed,  on  petition,  and  not  on  motion.  Notice  ii  reqniivd  to 
be  giren  of  ancb  a  bill  by  adrertiaement  nearlj  three  montbi  before  tha  nioal 
data  of  the  meeting  of  Farliamant,  and  ooplea  moat  be  depodted  aome  vanka 
before  the  opening  of  tha  aoeaion.  The  aaoond  reading  la  nanallj  granted  aa  a 
mattw  of  eoniee ;  and  after  aaoond  reading,  '"i*— "1  of  being,  like  a  pnblio 
bill,  ocoaidared  in  oommittee  of  tha  irholo  Honie,  it  goaa  (If  oppoasd)  to  a 
ptirate  bill  oommittee  oonalatkng  (naoaUj)  of  tbnr  memben,  who  take  eridanoe 
regarding  it  from  the  promotara  and  opponentn,  and  hear  conntal  atgna  for 
and  againit  iti  preamble  and  iti  claDaaa.  In  fiu^  tha  proeeedln^  on  prtratu 
Inlla  are  to  aome  extant  of  a  Jcdidal  natnn^  althongh  -of  oonn*  the  ootnmltta* 
moat  have  r^ard  to  ooniiderBtionB  of  policj, 

PaeQniary  olaima  againat  tha  Ooranunant  are  in  England  not  raiaad  bj  inj 
of  ptiTBte  bill.  They  an  praaanted  in  the  ootirt*  bj  t,  prooaeding  called  a 
petition  of  right,  the  Cxomi  allowing  itaelf  to  be  laed  by  one  of  Ita  anbjeath 

In  America  no  aooh  diSetianee  of  treatment  aa  tha  aboTa  exisis  between 
pnblio  and  private  bilU  ;  all  are  dealt  with  in  nibetantially  tha  aame  way  by 
tha  nanal  legialatiTa  mathoda.  A  bill  of  a  purely  local  la  peraonal  natnre  gate 
ita  aeoond  reading  aa  a  matter  of  conrae,  like  a  bill  of  general  application,  ii 
aimUarly  referred  to  the  appropriate  committee  (which  may  hear  eridenoa  re- 
garding it,  but  doea  not  hear  oonnael),  ia  conridered  and  if  neceeaary  amended 
by  the  oiftnmltte^  ia,  if  time  permita,  reported  back  to  tha  Honae,  and  there 
-take*  its  cbanoe  among  the  joltUiig  aowd  of  other  bills,  Fridaja,  howerei, 
bwng  apeoially  aat  apart  for  the  consideration  of  private  bnainces.     There  ia  a 

I  Tha  olBiilal  diatlnotion  in  the  yeulr  edlUoni  of  tbe  Btitnte*  ii  into  PobUo 
General  Acta,  PnUlc  Acta  of  a  local  character  (wUcb  indnds  Prorliionil  Order 
Asia),  and  Locil  Acta,  and  Frirata  Acta.  But  la  ocdinary  apesch,  thoae  meaaorat 
wUdk  are  brought  In  it  tbe  inataoce  of  particnlar  penons  for  a  local  pitrpoae  are 
called  printe. 
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ailtodar  of  pritste  billi,  tjii  thoM  wliich  gst  i  plwa  strlj  npon  it  IwTe  a 
ahanM  of  pudtig.     A  great  111U17  an  nnoppoMd,  and  can  ba  huried  thrangh 

Prirat*  Ull*  an  la  America  sran  mots  mnltifarioaa  Id  tlwir  oontanta,  a* 
wall  a*  tnoomparablj  mora  numanni^  than  in  En^and,  althoogli  they  do  not 
indnde  the  raot  mass  of  hilla  for  the  creatioii  or  ngoUtiaD  of  Tarioni  public 
undertakings  iritbin  a  partioolar  Stats,  duoa  th«M  wonld  tall  withla  tbe  pro- 
Tince  of  the  State  leg^tnre.  They  indnde  three  dusea  practically  unknown 
in  England,  penaion  billi,  which  propoae  to  grant  a  pennon  to  lame  penon 
(nmally  a  loldiar  or  hia  widow),  bills  for  ntiifying  lome  claim  of  an  indiridnal 
againat  the  Federal  QoTemment,  and  billa  for  diapaneine  in  parUcolar.  caaea 
with  a  Tariaty  of'adminiitiatiTa  ftatnte*.  Matteta  which  wonld  in  England 
b«  natnrally  left  to  be  dealt  with  at  the  disotetion  of  the  execatln  are  thna 
aaanmed  by  the  lagialatnra,  wliich  ia  {for  reaaona  that  will  appear  in  latar 
chaptera)  mora  anziona  to  narrow  Uia  sphere  of  the  axecntira  than  are  the 
ruling  legialatnreB  of  Eoropean  oonntrlei.  I  subjoin  from  the  privftte  bfUa  of 
the  aaaaton  of  1880-81  «ome  initaaeea  ahowing  how  wide  ia  the  range  of  con- 
gnwrinnnl  interference. 

In   TSB  HOUn   OF   BBPZEONTATim. 

Raad  twice,  referred  to  the  Commitbie  on  Invalid  Feniiona,  and  ordered  to 
be  printed. 

Mr.  Hnroh  introdnced  the  following  Inll  >— 

A  Bill 
For  the  relief  of  Jamea  E.  Gott 
1    S- it  tnaeltd  bg  Oie  Stnati  and  Ebun  1^  StpratiUallva  q^A( 
S  I7ntt4d  SWUi  ^  Anurica  in  Conjrea  AtttmbXtd. 

S  That  the  Secretary  of  the  Interior  be,  and  he  ia  barely, 
1  Autboriied  and  directed  to  increase  the  pension  of  Jamea  X, 
S  Oott,  late  a  member  of  Company  A,  Fourteenth  Begiment) 
<    Uaioe  Tolnntaen^  to  twen^-fcur  dollara  p^  month. 


Re*d  t]riee,  leferred  to  the  Committee  on  War  dainu^  and  ordered  to  lo 

A  Sill 
For  the  relief  cf  the  huia  of  George  W.  Hajea. 
BtUtnadtd,  tie. 

That  I^B  proper  accounting  offlear  0^  the  Treaiury  be,  tnd  ha  Is  hereby, 
directed  to  pay  to  the  heiia  of  George  W.  Hayea,  of  North  Carolina,  the  aom 
of  four  hundred  and  fifty  dollan,  for  thiM  nnlea  fnmiahed  the  United  Statea 
Army  in  eighteen  hundred  and  nxty-fimr,  for  which  they  hold  proper  Tonoher^ 

Eead  twice,  referred  to  the  Committee  on  Commerce,  and  ordetod  tr  b« 
printad. 
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A.Btu 
a  fog^bell  or  fog-lxll  bnof  on  Gnlum  Sliotl*,  in  tlif  BIniti  of 
Uuskinaw,  uid  SUU  of  Uichigui. 
StittnatUd,  a«. 

Ttuit  tht  SKrataiy  of  Ww  bs  ftnthohzed  uid  dinctad  to  NtaUillt  ud 
■n.intjiiTi  s  Ibg-baU  or  fog-boll  buoy  on  Gialiun  Shokb,  wollad,  in  tItB 
Stnit*  of  Ukckiuw,  in  A*  State  of  Michigui. 

Biad  twica^  and  Nf«md  to  tha  CommittM  on  Naral  ASun. 
A  BOL 
VortlioMliorofTbomaaO.  CorUn. 
Xe  it  tTUidat,  tk. 

That  tha  Pnaident  of  the  United  States  be,  and  u  helebj,  antlloriied  to 
reatora  Thomai  O.  Corbin,  now  a  captain  on  the  retired  Hat  of  tha  Hary,  to 
tha  actiTO  liat,  and  to  tak*  tank  next  after  Comnodote  J.  W.  A.  'Kicholion, 
irttli  reetitation,  &om  Decern ber  twelfth,  eighteen  bundled  and  MTen^-thraa, 
of  the  difTsienoe  of  paj  between  that  of  a  commodore  on  the  actira  U«t,  on 
"  mlting  orden  "  pay,  and  tint  of  a  captain  letired  on  half-pay,  to  be  paid  out 
of  any  money  in  the  Tresaniy  not  otherwiae  appropriated. 

R«ad  tnioa,  refeimd  to  the  Committoe  on  Wayi  and  Meanii  and  ordered  to 
be  printed. 

Mr,  Bobinaon  introdnced  the  folloiring  joint  reeolntiop ; — 
Jo  lire  BxaoLtrrioH 
Anthorlong  the  remlvion  or  refonding  of  dnty  on  a  piintsd-glMf  irindow 
from  London,  England,  for  All  Sonla'  Chnreh,  in  Waahington,  Diatriot  of 
Colombia. 
SfaP^  ty  a*  StAolt  and  Smm  <^  Repramlativa  ^  (Al  Umbd  Satu  iif 

Amtriea  <a  Qm^rcn  AtnvMtd. 
That  the  Secretary  of  the  Treainry  be,  and  he  ii  hereby,  anthoriaod  and 
directed  to  remit  or  rehud,  aa  the  caae  may  be,  the  dntiaa  paid  or  aceming 
upon  a  painted-glaa  window  from  London,  England,  for  All  Soati'  Chnreh,  in 
'Waahington,  Diitrict  of  Colnmbia,  imported,  oi  to  be  imparted  into  Baltimore, 
UaiyUad,  or  other  port 


NOTE  <B)  TO  OHAFTEB  X7I 


"Tha  Lobby"  it  the  name  given  in  America  to  penon*,  notbolngmembeii 
of  a  legialature,  who  nndertalce  to  inSueaoe  ita  membeia,  and  thereby  to 
aeann  tha  peimng  of  Ulla.  The  tana  itidndea  both  those  who,  since  they 
haag  about  the  cbunber,  and  make  a  Mgiilar  piofeMon  of  working  npon 
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msmban,  wb  called  "lobbjlrt*,"  and  tboM  penonj  who  on  u]' putlenki 
oocuiaii  ma;  come  up  to  ■droeate,  by  argument  or  salitutatiaii,  tnj  partlenlBt 
mnmre  in  which  thsj  happen  to  be  int«reited.  The  nam*,  t])«refore,  doei 
not  neoeuarilr  iinpnte  uty  Inpropar  motin  cft  eondnct,  though  it  la  oommonl; 
DMd  in  what  Bentham  calls  a  djelogiido  eense; 

The  eanaei  which  have  prodnced  lobbjing  are  eiailj  axpUinad.  Emy 
kfpalative  bodj  has  vide  powen  of  affecting  ^le  intareeta  and  foTtoiie*  of  fai- 
Tate  iadiridnala,  both  for  good  and  for  eriL  It  entertain!  in  eniy  aeaion 
some  pnldic  bills,  and  of  conrse  many  more  private  (i<.  local  or  penonal) 
Inll^  which  indiridoala  are  interested  in  supporting  or  i«nating.  Sneh,  tot 
instasoe,  an  pnblic  bills  Imposiog  caitoDs  duties  or  tsgulating  the  nxanafac- 
tun  or  sale  of  particular  articles  ((.j^.  intoiicants,  ez^losiTes),  and  private 
bills  establishing  railroad  or  other  companies,  or  granting  pnUie  franchiaea, 
or  (iiL  State  legislatures)  altering  the  ar«e  of  local  goTemment,  or  raiTicg  the 
taxing  or  borrowing  powers  of  municipalities.  When  such  bills  are  before  a 
leglalattire,  thg  promoters  and  the  opponents  naturally  seek  to  reprsMmt  their 
iwpectiTe  views,  and  to  enforto  them  npon  the  member*  with  whom  the  d«d- 
alon  recta.  So  far  ther«  is  nothing  wrong,  for  adTocacy  of  Diis  kind  i«  needed 
in  order  to  bring  the  facts  fairly  before  the  legislature. 

Now  both  in  America  and  in  England  it  has  be«n  found  necestary,  owing 
to  tlie  ninltitude  of  hills  and  the  diScal^  of  discussing  them  in 'a  large  body, 
to  refer  private  bills  to  committees  for  investigation  ;  and  the  legislature  has 
in  both  conntries  Ibrmed  the  habit  of  accepting  generally,  though  not  invari- 
ably, the  dedaiooa  of  a  committee  upon  the  Mlla  it  baa  dealt  with.  Aigeiica 
haa,  however,  gone  rartbei  than  England,  for  Congress  refers  all  public  bills  as 
wall  as  private  bille  to  committees.  And  wheress  in  England  private  bills  an 
dealt  with  by  a  semi-judicial  procedure,  the  promoters  and  opponents  appear. 
ing  by  profeaaional  agents  and  barriatara,  in  America  no  sndi  procednre  has 
been  ovated,  either  in  Congress  or  in  the  State  legialaturea,  and  private  hiUe 
an  handled  mnch  like  poblic  ones.  Moreover,  the  range  of  privste  bills  is 
wider  in  America  tban  in  England,  in  respect  that  Qiey  era  oied  to  obtain  the 
aadsfaetion  of  claims  by  jlrivste  persons  against  the  Government,  whereas  in 
Sn^and  such  dainu  wonld  either  be  brooght  before  a  law-court  in  the  form 
at  a  Petition  of  Right,  or,  though  this  rarely  happens,  b«  niged  upon  tho 
azacntiTe  by  a  motion  made  in  Parliament. 

We  see,  therefore,  that  in  the  United  States— 

All  bnaineas  goea  before  committees,  not  only  private  bills  bat  DUlIiO'UIli, 
often  Involving  great  peconiaiy  intereatSL 

To  give  a  bill  a  (air  cliauee  of  caasin^  the  oommlttM  mnit  be  induced  to 
report  in  favour  of  it. 

Tha  oommltteea  have  no  qnasi-jadidal  rules  of  procedure,  but  Inquire  into 
and  amend  blUs  in  their  nuoontrolled  diacretion,  upon  nch  erideuce  or  other 
statamenta  aa  they  choose  to  admit  or  nae. 

BUI*  are  advocated  before  committees  by  parsons  Dot  belonging  to  any  re- 
iH^nized  and  legally  regulated  body. 

The  committees,  both  in  the  State  leniilatnrM  and  in  the  jToaeral  Eonae  ol 
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BapnwntatiTM,  an  lugalj  compoud  of  Daw  man,  Dntuad  to  tha  Hweiaa  of 
tha  pomn  entnutad  to  tham. 

It  naolta  from  tha  foragoing  itate  of  hcb  thit  tlla  afforti  of  tha  promoten 
■ad  opponanti  of  i  bill  will  be  connntratad  npon  tha  eanuuitta*  to  vhioli  the 
Ult  hw  baao  nfarrad  ;  uid  that  whan  tha  Int«Teati  iffaitad  in  Urga  It  will  be 
worth  while  to  amjilo;  tvtrj  posible  engine  of  inflaraica.  Bneh  tnflaanea  em 
ba  bettar  applied  bj  those  who  here  akill  and  a  taot  matnrad  bj'  axparianea  ; 
for  it  li  no  aiaj  matter  to  know  how  to  handle  a  committea  collectiTely  and 
ita  membot*  indiridaallj.  Accordingl;,  ■  slaas  of  pertoni  apringa  np  whose 
profeoion  it  ii  to  inflaance  oammitteea  foe  or  againet  bilU.  Then  ie  nothing 
ascaaiarily  illagitiniate  in  doing  as.     Ai  Ur.  Spofford  reniarlci : — 

^What  ii  known  aj  lobbTing  bj  no  maasa  impliei  in  all  cum  tha  nm  of 
monejr  to  affeat  leglilatian.  Thii  eormption  i*  freqnentlj  wholly  abaent  in 
caaea  whan  tha  lobbj  i>  moat  tudnatnoai,  nunerooi,  pamatant,  and  inoeeiafii]. 
A  meaini*  whioh  it  i*  deiirad  to  pia  into  law,  for  the  benefit  of  certain  inter- 
cata  repreaented,  ma;  b«  nrgad  apoo  mamben  of  the  legialatira  bod;  in  everj 
form  of  infloenoe  eioapt  tha  peouniai;  one.  By  eaiaal  internawa,  by  infonnal 
oonTaraation,  bj  formal  pieaantalioD  of  faoti  and  aignmenta,  h;  printed  appeala 
in  panphlet  form,  b;  newapapei  commnnicatiana  and  leading  aiticlaa,  b;  pet- 
eoDal  Intraductiana.fiom  or  through  men  of  Bappoaid  iaflnenea,  b;  dinnen, 
leeaptioni,  and  other  antartainmanta,  by  tha  arte  of  aodal  life  and  the  ehatina 
of  famlauie  attraction,  tha  pnhlia  man  ia  beset  to  look  taronrably  npon  the 
meaann  which  intaraated  paitiei  aeek  to  hare  enacted.  It  eontinnallj  happatu 
that  new  meaaniaa  or  modificationi  of  old  onea  an  agitated  in  wbioh  roat 
peooniar;  intereeta  en  involred.  The  power  of  the  b«,  which  when  faith- 
full]'  adminietarad  il  aopnme,  maf  make  or  unmake  tha  fortmiet  of  inunmei- 
aUe  oorpontiona,  boaineas  firms,  or  indiridnala.  Changes  in  the  tariff  duties, 
in  the  internal  nranne  taxes,  in  tha  banking  ■jttam,  in  the  mining  atatutea, 
in  tha  land  laws,  in  the  axtansion  of  patenta,  in  the  increaaa  of  paniiona,  in 
the  legolation  of  mail  eontraota.  In  the  euireucj  of  the  oonntry,  or  propoaed 
appropifationa  for  ateamahlp  anbaidiee,  for  railwa;  legialation,  for  war  damages, 
and  for  expatimanta  in  mnltitndes  of  other  Selda  of  legislation  eqnall;  or  mon 
important,  eone  befon  Congreia.  It  ii  inaTitaUe  that  each  elan  of  intereati 
liable  to  be  aflaotad  shonld  seek  ita  own  idrantage  in  the  remit  When  this 
ia  done  lagitiiiiatal;,  by  prasantatioD  and  proof  of  fiots^  by  teatimony,  by  iign- 
menta,  by  printed  or  parsonal  appsale  to  the  reason  and  aenaa  of  jnatlae  of 
memberii  then  can  be  no  olg'eation  to  it."' 

Jsat  aa  a  plaintiff  In  a  lawtnit  may  properly  employ  an  attorney  and  liar- 
iliter,  lo  a  pro^ioter  may  properly  employ  a  lobbyiaL  Bnt  than  ia  plainly  a 
riak  of  abnia.  In  l^al  prooeadinga,  tha  jndga  and  Jury  an  bound  to  take 
nothing  into  aoeount  except  the  law  and  the  facta  proved  in  eTideuoe.  It 
would  be  an  obTiona  breaoh  of  doty  ahoold  a  jndge  deeide  iu  tavoDr  of  a  plain- 
tUTbeoaoaa  ha.had  dined  with  or  been  importoned  by  him  (aa  in  tha  parable], 

■a)  in  Awurican  Ogdef^la  rf  PcliO- 
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or  Tto^ed  £50  from  liim.  TLa  jndgs  is  lairaaiid^d  bj'  tho  Hf«ga*>4*,  not 
only  of  habit  bat  of  o^dnion,  whicb  would  oondanm  bii  condnot  tnd  out  ahort 
hk  csraer  wan  h<  to  yiald  to  taj  {ointe  motiTe.  Tba  attornar  and  barriitsr 
an  aacb  of  tham  also  mamban  of  a  leot^niMd  profanioii,  and  wotJd  fbrfait  itt 
pri*ilag«  wan  thaj  to  ba  detaotad  in  tba  attempt  to  emploj  ondaiband  in- 
flneucv.  Ko  anob  aaTegoardB  Bornnuid  aitbar  the  mambai  of  a  conunittM  or 
the  lobbylrt.  The  formar  naiullj  oatam  ont  of  obeootitj,  and  ntnnu  to  it ; 
the  latter  doea  not  bslong  to  any  diaciplined  profudon.  iionorei,  tha  qoae- 
tioiu  whicb  the  committaa  bu  to  dedds  an  not  qnaitiona  of  law,  nor  alwmja 
questiona  of  faet,  bnt  largely  qneationi  of  polioy,  on  which  naaonabls  man 
need  not  agrw,  and  aa  to  which  it  ia  oFtea  impoaaibla  to  my  that  than  ia  a 
palpably  right  flaw  or  wrong  Tiew,  becann  the  determining  canaidM«tiona. 
will  be  eetimated  diflenntly  by  differaot  minda 

Theaa  daitgan  in  the  qratam  of  prirata  bill  legiilation  made  themaelvia  ao 
uanifBit  in  England,  aapaoially  daring  tha  great  an  of  railway  oonatnution 
■ome  fif^  yean  ago,  a*  to  hare  led  to  the  adoption  of  tha  qnam-Jodidal  fm. 
oadnie  daecribed  in  tha  Note  on  PriTmta  Kile,  and  to  the  anction  of  paxlla- 
mentarj  egant*  into  a  Rgnlarly  ^wnitltDtad  profeaaion,  bonnd  by  proTeaaional 
mlga.  Public  opinion  baa  fortiuutely  aetabliihad  the  doctrina  that  each 
member  of  a  prirata  bill  ooniinittee  it  to  be  oonaiderad  aa  a  lemi  -  Jndidal 
peraon,  whose  vote  neither  a  brother  member  nor  any  oniaider  must  attempt 
to  inflaenoB,  but  who  ia  bonnd  to  decide,  aa  far  as  ha  can,  in  a  jndioial  apirit 
on  the  footing  of  tha  etidtncc  tendered.  Of  mum  practioa  ia  not  np  to  tba 
level  of  theory  in  Parliament  any  mora  than  alsewbera ;  atill  there  ia  Uttle 
aolicitation  to  mamban  of  oommitteea,  and  an  almost  complete  absence  cf  CTen 
the  anapidon  of  corruption. 

"  In  the  Unilad  Statei,"  ssyi  an  experianoed  Amariesn  pnUicut,  whoaa 
opinion  I  haTa  inqnind,  "thongh  lobbying  ia  perfectly  legitimate  in  tlieotj, 
yet  the  aecrecy  and  want  of  personal  respoDsibility,  tha  confoiion  and  want 
of  ayatem  in  the  oommitteea,  make  it  npidly  d^nant«  into  a  piooaa  of 
intrigne,  and  fall  into  the  banda  of  tha  wond  men.  It  is  so  diaagreeabla  and 
humiliating  tliat  all  men  aluink  from  it,  nnleH  those  who  an  stlmalated  by 
direct  personal  interest ;  and  theae  loao  throw  away  all  aomples.  The  moat 
dangeroos  men  an  ex-members,  who  know  bow  things  an  to  be  managed." 

That  this  oalaTonrabls  view  is  the  pnrailing  ona,  ■ppaat*  not  menly  from 
wliat  ona  bean  in  sodsty  or  reads  in  the  newipapen,  thoogh  in  America  one 
mnit  disoount  a  great  deal  of  what  mmour  asserta  ragarding  illidt  inflaance, 
bat  from  the  conatitutiona  and  atatntaa  of  loma  States  which  endesToor  to 
repreaa  it. 

What  haa  been  aaid  above  appliea  equally  to  Congreea  and  to  the  State 
lagialatnrea,  and  to  aoma  extent  also  to  tha  mnnidpal  ooancila  of  tha  gnat 
dtias.  All  legialiCiva  bodies  which  control  important  peooniaiy  Intereats  an 
as  aun  to  have  a  lobby  aa  an  army  to  hsTS  ita  camp-followan.  Wban  the 
body  is,  thars  will  the  roltares  be  gathered  together.  Qreat  and  waalUiy 
Statea,  Uke  New  York  and  PeniksylTania,  support  the  largest  and  neat  aetiTe 
LobUea.     It  mast,  howaTcr,  be  ramemband  that  although  no  man  of  good 
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poaitimi  would  like  to  Iw  called  ■  lobbjiat,  idll  nch  mea  u*  ofUn  obli^  to 
do  the  work  of  lobbring — i,*.  thaj  mnrt  dance  ettandaoce  on  a  conmittoe, 
and  andeaTOOT  to  inflaenoe  iti  memben  for  the  mi»  of  gatttog  their  maaanre 
tbrongb.  Thej  maj  have  to  do  thia  in  the  Intareata  of  the  good  goTemnMUt 
of  a  dtj,  or  the  tefbnu  of  a  charitj,  no  Um  than  for  lome  prirata  end. 

The  pennanent  profeMioual  >taff  of  lobbjiata  at  Waahingtoa  ia  of  ooone 
from  time  to  dme  Tacniitad  bj  penoiu  intereated  in  •ome  particnlar  enter- 
priia,  who  combine  with  one,  two,  or  mora  profHaionali  in  trTing  to  piuh  it 
through,  Thna  Uiare  are  at  Waehington,  aaja  Hi.  Spoffoid,  "  penaion 
lobbTiita,  tatif  lobbjiita,  ateamahip  anbaidf  lobbjiata,  lailwaj  lobbjiata, 
Indian  ring  lobbjiata,  patent  lobbjiala,  liTOi  and  harbour  lobbjiata,  mining 
lobbjiata,  bank  lobbjiata,  mail-oontnat  lobbjiata,  war  damagea  lobbjiata,  back* 
paj  and  bonntj  lobbjiata  lathmoa  canal  lobbjitta,  pablio  building  lobbjiata. 
State  olaima  lobbjiala,  cotton- tax  lobbjiiti,  and  French  apoliationa  lobbjiata. 
Of  the  office-eeeking  lobbjiata  at  Waahington  it  maj  be  aaid  that  tHeir  name 
ta  legion.  There  are  eran  artiat  lobbjiata,  bent  upon  wheedling  Congreaa  into 
bnjing  bad  paintings  and  wtyae  aonlptaraa  ;  and  too  baqnontlj  with  aacoaaa. 
At  tinea  in  oar  biatoi;  there  haa  bean  a  Britiah  lobbj,  with  the  noat  genteel 
accompanimenta,  derotad  to  watching  legialation  alleotillg  the  great  importinir 
and  lUpping  inteiaeta." 

A  conimittae  whoae  action  can  affect  the  taiiff  la  of  eonrae  an  important 
on^  and  emploji  a  large  lobbj.  ^  I  remembar  to  have  heard  an  anecdote  of  a 
,|ilinine  mannlaotnrsr,  who  had  kept  a  lawyer  ae  hia  agent  to  "  look  after  "  a 
committee  during  a  whole  aaeaion,  and  prerent  them  fe>m  tnuching  the  dntj 
on  that  drug.  On  the  laat  daj  of  aitting  the  agent  went  hom^  thinking  the 
danger  paat.  Aa  aoon  aa  he  bad  gona,  the  conunittee  anddenlj  recommended 
an  altarallon  of  the  dntj,  on  the  impnlae  of  some  one  who  had  beeir  watching 
all  the  time  for  hia  opportnnitj. 

Women  are  aaid  to  be  among  the  moat  actira  and  ancoeaaAil  lobbjiata  at 
'Waahington. 

Efforte  hare  been  made  to  oheck  the  praotioe  of  lobbjing,  both  in  Congrea* 
and  if  State  legialatutea,  Siatntaa  haie  bean  paiaed  asrerelj  pnniahing  anj 
peiaon  who  offen  an j  inonBj  or  Taloo  to  an j  member  with  a  Tiew  to  inflnenoe  , 
hia  Tote.*  It  ha*  been  rtpeatadlj  held  bj  the  eoorta  that  "  oontracta  wUoh 
hare  for  their  object  to  influence  legialation  in  anj  other  manner  than  bj  tneh 
0|>en  and  public  preaantatian  of  (acta,  argamBot^  and  appaala  to  reaaon,  •• 
are  nn^iiad  aa  proper  and  lagitimata  with  all  pnblio  bodies  muat  be  lield 
Toid."'    It  baa  alao  been  snggested  that  a  regnlar  bodj  of  attomeja,  aathor- 

'  The  phnae  One  oftao  bean  "there  waa  a  atrong  lobbj"  (i.<.  for  or  agdnat 
such  and  rach  a  hill)  denotea  that  the  intereata  and  Indoencea  repnaentad  ware 
nnmanma  and  power^ 

■  Aa  to  OangTes^  aee  g  5160  of  Beriaed  StatntM  of  Uu  United  SUIea.  Tbe 
ptOTlBiona  ol  State  Btatntei  aia  too  niuneroDa  to  mention.  Tba  Conttitutiou  of 
California  deaUre*  lobbjing  to  be  a  felonj ;  Georgia  oalta  It  a  crime. 

*  Coolej,  OmitiL  LimiL,  p.  IBS.  He  adda,  "  Wbilo  coonael  maj  be  proparlr 
auplojed  to  praaent  the  reaaona  In  laTonr  of  asj  pnblle  meainra  to  the  bodj 
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iied  to  wt  u  igenti  belbn  coDunittoM  of  Coagnm,  ahonld  ba  onttod.     A  bill 
for  tbii  purpoM  ith  laid  befon  ths  Beaita  in  Jumuy  1876.' 

In  mBD7  St&tw  Ml  attempt  hu  bouti  mtds  to  ehvck  \Ji»  stOi  ooiuaqaaiit 
on  lobbjiug,  bj  nstniniug  ths  IsguUtors  from  puaing  ipaoul  Um  in  >  grakt 
TuiB^  of  cuet.     8«»  poal,  Cluptef  XL, 


HOTE  M  CHAPTER  SITU 

THi  ramuL  iTBTkii  OF  tee  iwaLiBH  uvirxBamu 

«  of  tha  Amtricsn  Fsderation  imy  be  illnstntad  b;  •  fodeni 
n  fauliur  to  mtay  Englishmen  from  ita  aii>tenco  in  the  two  uiciaiit 
M  of  Ozfoid  uid  Cambridge,  u  tiiej  etood  oonititnted  tvont;  jeus 
igo.  The  uulogjr,  which  neout  legieUtion  hw  rendond  Ie«  perfect  to-dajr 
than  it  wu  then,  appean  in  Una  point*. 

L  Euh  of  tbeee  onivenitiaa  waa  then  for  aotne  p\irpaaet  a  faderatioii  of 
ooUegei.     Ereiy  membai  of  it  waa  alio  •  member  of  aome  oollege  or  hall ; '  aa 

■nthortaed  to  pua  upon  It,  oi  to  any  of  iti  oommittaee  empowerad  to  oollect  beta 
and  haar  argmnanta,  and  partiee  Intsreatad  ma7  lawtnUy  oautraet  to  paf  tor  thJe 

leiTica,  ;eI  Kcratlj  to  apptoaeh  the  memben  of  inch  i.  bodj  with  a  Tiaw  to 
toflnence  thslr  actiim  at  a  time  and  tp  ■  manner  ttiat  do  not  allow  the  preumtatlon 
of  sppodts  Tiswi,  la  impropeT  and  onhic  to  the  oppoelng  Intareit,  and  a  oontract 
to  pa;  fee  thu  irreg^ilar  and  improper  HrTio*  wonld  not  ba  enforced  by  the  law." 
He  qootae  abundant  judicial  anthoriCy  In  anpport  of  this  doctrine  ;  amaag  othet^ 
the  following  obaerration)  of  Jiutioe  Chapman,  in  Fmt  r.  BeCmoni,  B  Allan,  162 : — 

*'llMn||h  Committea  properl}>  dlapenas  with- many  of  the  mla  which  regnlat* 
hearings  beforejnlicial  trlbnnalu,  Jtt  common  fairnan  nqnlnj  Chat  naiths'  party 
■hall  Jia  permitted  to  hare  aecret  ooniultationi  and  eierclaa  aecret  isflnenos  that 
are  kept  from  the  knowledge  of  the  other  party.  The  boainea  of '  lobby  memben  ' 
ii  not  to  go  fabiy  and  openly  befon  the  committee!  and  preaeut  atatementt,  proofa, 
and  argamenta,  that  the  other  aide  haa  an  opportonity  to  meat  and  refnts  If  they 
are  wrong,  bnt  to  go  aecretly  to  the  membora  and  ply  them  with  atatemanta  and 
argnmente  that  the  other  aide  cannot  openly  meet,  howerer  erroneooa  they  may  bc^ 
and  to  bring  illegltimale  Lnfiaencee  to  bear  upon  them.  If  the  '  lobby  member '  ia 
■eleotad  bacaoie  of  hii  political  or  petaonal  Inflneuce,  it  aggraTatea  the  wrong.  If 
hia  bnalneM  ia  to  nnit*  Tirioni  Interssti  by  meana  of  projscti  that  aia  called  '  log. 
rolling,'  It  ia  atUl  wone.  The  praoUoa  of  procnring  mambars  of  tha  ligblatiua  to 
act  onder  the  Indaeoca  of  what  they  hate  eaten  and  drank  at  honaea  of  eatartaln- 
■nent  tenda  to  render  thoag  who  yield  to  nch  inflnenoee  wholly  nnSt  to  aot  in  aneh 
caiae.  They  are  disqualifled  from  acting  lalriy  towarda  intereated  paltlM  or 
towarda  thapabUe." 

>  Sas  an  article  la  tha  Omtury  Magaiin*  for  April  ISSfl,  p.  083. 

■  By  a  recant  atatsU  of  tbe  UniTeraity  of  Oitard  (wbloh  I  take  for  tha  nka  at 
AmpUdty),  rtTeiting  to  ita  eailler  conatitntlon  befon  the  college  monopoly  bad 
boan  eatabliahed,  peraoni  haTc  been  adniCted  to  be  memben  who  are  not  memlMia 
of  any  coU^a  or  hall ;  they  an,  howaTei,  tieated  for  aome  pnipoaae  ai  oolleo- 
tiToly  oonetilntlng  a  oommnnlty  aimliai  to  a  collage.  They  might  be  oompai*!  t» 
United  Btatea  dUiaa  nddent  in  tha  Teiritoriea,  ware  it  not  that  tha  dtlun  in  • 
TaDitary  m)oya  no  ahan  In  tha  national  soTcramant.  wlkaraai  the  Oxford  nan- 
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no  ona  04a  be  an  ■ctivo  citizen  of  the  United  Statu  ivho  U  not  a  eitiian  oF 
•am«  State.  Th«  ooUege*  nude  np  the  nniTersity  aa  the  Stataa  make  np  tlie 
VBion.  Bnt  the  nuiTeni^  waa  and  ic  loniething  diaUnot  from  tha  ooU^aa 
taken  together.  It  haa  a  tphera  of  its  ami,  lAva  of  Ita  am,  a  govaramuit  of 
it*  oim,  a  reTenne  and  bndgat  of  it*  own.  Bo  haa  each  of  the  colleges.  Each 
Inember  haa  tiro  patriotiima,  that  of  hia  college,  that  of  the  niuTenitj ;  jnat 
at  each  American  citizen  haa  hi*  State  patriotisia  u  well  aa  his  national 

II.  The  nniverait;  has  a  direct  and  immediate  jntiadiction  otbt  eveiy  ona 
of  its  nemben,  diatinct  Sroat  the  jiiTiadiction  exercised  bj  the  colleges  orer 
the  tune  penont.  An  oBender  nay  be  pnnlshed  for  ceitain  offencea  faj  a 
nuiveiaity  tribonal,  for  certain  others  by  a  college  tribunal,  for  tome  by  both 
tribnnala.  So  erery  citiiea  lire*  node;  the  jntiadiction  of  the  Union  aa  well 
M  nndet  that  of  bit  State. 

III.  The  goreming  anthoritiea  of  the  oniTeraity  are  created  portly  bj  the 
direct  action  of  ita  members  aa  gradoatet,  partly  by  that  of'  the  collegei  aa 
commnnitiea.  So  in  America  Congreaa  it  created  partly  by  the  dtiaena  aa 
aidiens,  partly  by  the  Statea  at  communities.  Before  the  reforms  of  1S54  the 
pait  played  by  the  ««Ilegea  was  mnch  greater  than  it  is  now,  becauaa  the 
Coanoil,  which  it  a  sort  of  Dpper  House  of  the  unirerai^  legialatnre,  oon- 
aitted  entirely  of  heada  of  collagaa. 

IT,  Tha  nnirerai^  haa  very  little  authority  over  the  coUeget  aa  corpora- 
tiooa,  and  indeed  aoarcely  cornea  in  contact  with  them  all.  Under  a  recent 
itatute  they  are  obliged  to  make  certain  contributioat  to  the  uniTertity,  and 
to  aend  a  copy  of  their  accounts  to  a  nniTcreity  office.  But  they  are  aelf. 
governing ;  the  onivenity  cannot  interrere  with  their  iutenial  management, 
nor  with  tha  eierciae  of  their  joriadictian  over  thoir  membera,  which  ia  their 
awn  and  not  delated  by  it  So  the  States  eierciae  an  original  and  not  a 
delegated  authority  over  their  citizena,  and  cannot  be  controlled  by  the 
national  government  in  rcapect  of  all  those  numorooa  matten  a*  to  which  tha 
ConaUtution  leave*  them  free. 


NOTE  (A)  TO  CHAPTER  XXX 

CXIKBTITUTION   OF  THE   COHIZDKXirB   BTATSS,  lBBl-fl5 

Thb  Constitntion  adopted  11th  Uaroh  1861  by  the  Slave  Stetei  which  aaceded 
from  th«  Union  and  ioimed  the  abort-lived  Sonthom  Confederacy,  was  a  re- 
production of  the  Federal  Constitntion  of  1788-89,  with  certain  variations, 

coliegiate  graduate  can  vote  In  Convocation  and  Congresation  uiil  for  tie  election 
of  membors  of  CbuncIL 

There  It  of  conne  this  remarkable  difference  between  the  two  coaet  I  am  com- 
paring, tJiat  in  ttie  Engliib  nnivereitlet  the  onivertity  U  oldor  than  tie  collegni 
whereu  In  America  the  States  are  old^r  than  the  nation.  The  federal  cliarwitv 
of  Oxford  datea  onlj  from  the  tine  of  Aicliblsfaop  Land. 
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intamtiDg  faecanse  thsj  iliaw  Uie  poioti  in  which  th«  Statu'  Bighta  pu^ 
thought  tha  ]F»(ienl  Comtitntioii  defectirg  u  InsdeqiutAly  nfagnudiDg  th* 
righta  a(  the  Mveral  Statat,  uid  baoBua  thsj  ambodj  oartun  othar  dungM 
whioh  hMa 'Often  basa  ftdToc&ted  u  Ukal;  to  improTs  tha  working  of  th*t 
inatnunant. 

Tha  moit  important  of  thaia  Tuifttiant  m  ths  Ibllowllig  i — 

Art.  L  S  ^  A  pioTliion  ii  fauartad  paimiMng  tba  Impaaeliniant  of  a  FedsrtI 
«OuT  uting  within  tha  limit*  of  an;  Stata  bjr  a  rata  ot  two-tbirdi  of  tlulagta- 
latun  tharaot. 

Art  L  I  6.  Tbtra  li  added :  "Congna  toAy  b;  law  gnnt  to  tha  prindpil 
aSloai  In  niA  at  the  olainitive  dapartmant*,  ■  N*t  upon  tha  Sooi  of  atUtar  Hainan 
witli  tha  iHiTilaga  of  diiciuung  any  mea*ara  appertaining  to  hia  dapartmant." 

Art.  L  J  7.  The  Piealdent  if  pannittad  to  reto  inj  partlcnlar  item  er  itama  la 
an  appropriation  bllL 

AJt.  LIS.  Hia  Impoaition  of  pnteetiTe  dntlea  and  tho  gnnting  ot  boimtjei 
on  Indoitrr  era  forbidden,  tod  tha  granting  of  monaj  fs  Intanul  improranoita 
ii  etiiatlT  limftad. 

Art  L  9  P.  Congrea  ti  toibiddn  to  approprlata  roona;  from  tha  Trttmrj, 
except  bf  t  lote  of  two-thiida  of  both  IHodhi,  nnleu  It  be  aikad  b;  tha  head  o( 
a  department  and  anbmlttad  by  the  Preaident,  or  be  for  tha  payment  of  fta  owb 
eipenua,  or  of  eUima  againat  th^  Confedanoy  declared  by  a  Judicial  tribunal  to 
bajuit 

Art  tL  1 1.  Tho  Praatdeot  and  Tlca-Preddent  are  to  ba  elected  for  iti  yeai% 
and  the  Praidcot  i»  not  to  be  t«-elig)bla. 

Art,  iL.  t  S.  The  President  la  giren  power  to  TCmore  the  Uglieat  olBdilt 
at  hii  plaainr^  and  othara  for  good  cinae,  reporting  the  remorali  to  the  Beoate. 

Art.  T.  The  'proctw  6a  amending  the  Conatitstion  I*  to  h>  by  ■  CotLTentioo  id 
til  the  Stalaa,  followed  by  ths  rati&oatlon  of  two-tbiida  ot  the  Btitaa. 

Of  thghe  chtogM,  tha  third  and  filth  were  obvioDB  imprDnmnnia ;  and 
mnch  may  be  eaid  in  faroar  of  the  aecond  uid  eighth,  Tba  Moond  WM  ■ 
alight  approxiniation  towtrde-the  Cabinet  aystem  of  England.' 

I  omit  tha  important  changea  relating  to  alaTCty,  wluoh  wai  ftiUj  pra- 
tactad,  becanaa  theae  hare  only  %  hiatotical  intorert. 

The  working  of  the  ConatitatJon  of  the  Coofedenta  Btatea  cannot  be  birij 
judged,  biBcatiee  it  wm  oondooted  under  the  eiigeooiei  of  a  war,  which  tieoe>> 
■arily  gave  it  a  decpotic  turn.  Tha  executiTe  praotically  got  It*  waj.  Coa- 
greaa  ninally  sat  in  aeoret  and  "  did  little  beyond  repiter  lawt  pnparad  b; 
ths  wacDtire,  and  debate  reaolatloni  for  the  rigorona  condaet  of  the  war. 
Onlaido  of  the  ordinaiy  powen  conferred  by  the  legislature,  the  war  power* 

I  A  ■Vt*'"'  oomblnaUon  of  the  Preaidentlal  wiUi  the  Cabinet  ayalam  may  be 
found  In  the  preaent  Conatitutian  of  tba  Hawaiian  kingdom,  promnlgaled  7tli  July 
1887.     Fnmad  ondar  the  influence  of  American  tradition*,  it  keepe  tha  Cabinet, 

which  oondata  of  tour  minlEtsn,  oat  of  the  legialature,  but  hiTlng  an  irreiponalble 
hereditary  monHrcb,  it  li  obliged  to  gira  tha  leglilature  the  power  of  diamialBg 
thau  by  a  TOte  of  want  of  confideaca.  The  leglilature  oonjdit^  ot  two  aeti  ot 
eleotlTa  memberi,  Kobln  (unpaid),  and  RepreaeatatlTee  (paid),  who  ait  and  vole 
togeth«.  Two  aueoeailTe  la^iUtorea  can  alter  the  ConitltDtJon  by  oertain  pra- 
•cribed  nuJoritiM ;  the  Oonetltntioa  i*  therefore  a  Rigid  on« 
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apenlj  or  pnctioallr  eisrdMd  bj  the  eiecntiva  wen  mon  iwu^sg  and 
lenonltbiD  thoia  ummied  by  Prandant  Lincoln."— AlsunderJoImsbu  in 
'    n  OgOt^maia  If  Pvlitieat  Seimtt,  ^tt,  '•  Cmledenio  BtLtm' 


NOTE  (B)  n  CHAPTBB  XZX 


Ths  Fsderal  Caotbtntion  of  ths  Bonunton  at  C*iu^  ii  eonbtiiud  in  the 
British  North  Amfriu  Act  1SB7,  >  itatata  of  the  Britiab  Fsiliament  (30 
Tict,  c  S).'  I  note  a  fair  of  the  man;  point*  in  «Mch  it  deserre*  to  be  oam- 
p«nd  with  that  of  the  United  BUtea. 

The  Federal  or  Dominion  OoTsmmsnt  ia  conducted  on  the  ao- called 
"  Cabinet  aratain  "  of  England,  i,t.  the  Hiniaby  ttt  in  Patlianoit,  and  hold 
ofSce  at  the  pleanire  of  tie  Hotua  et  Commoai.  The  <}overnor-Qaieiml  ia  in 
the  poaition  of  an  iireapondble  and  pannanent  azeoatiTB  aimllar  to  fhat  of  the 
Crowa  in  Qitat  Britain,  acting  on  the  advice  of  reiponBibla  miniatera.  He 
can  dimlva  ParliuneDt.  The  tTppei  EouM  or  Senate  ia  o<»npowd  of  7S 
paraona,  nomiaated  for  lifa  bj  ths  Qoramor-aaneral,  i.i,  the  Uinietrr.  The 
Houae  et  Oommoni  haa  at  preaant  SIO  membera,  who  an  elected  forfive  jean, 
BoQl  aenatora  and  members  noaiTa  aalaiiea.  The  Senate  haa  Tacy  little  power 
or  inflnanoB.  The  GoTeraor-Oenenl  ba*  a  veto  bnt  nraly  exerdaet  it,  and 
Bay  leaorra  a  bill  for  tha  Queen's  pleaiun.  Ths  judjps,  nQt  only  of  the 
Federal  ot  Dominion  Conit^  but  alao  of  the  Proriiicee,  are  appointed  bj  the 
CrawB,  i.*.  by  the  Dominion  Hinistiy,  and  hold  for  good  behaTiour. 

Each  of  tha  FroTinoes,  at  praant  eeren  in  number,  haa  a  la^alatun  of  ila 
own,  wbioli,  howerer,  oonaiata  in  Ontario,  Britiah  Colombia,  and  Manitoba, 
of  one  Hooia  only,  and  a  Uentenant-OoTemoT,  witi  a  ri^t  of  rato  on  the 
aeta  of  tha  leglalatnra,  which  he  aeldom  ararciae*.  Uamben  of  the  Dominion 
parliament  cannot  ait  in  a  Pmrlndal  legiilaton. 

The  QoT^TncT-Qenaral  haa  a  ri^t  of  disallowing  acta  of  a  Frovincial  lagia- 
latnre,  and  aometimea  azerta  It;  aapedally  when  a  legiilatura  ia  deemed  to 
have  eiceeded  it*  conatitntional  oompetenoe. 

In  Mch  of  ths  ProTincea  then  is  a  refponsihlB  Uinistrj,  worUag  on  tha 
Cabinet  system  of  England. 

The  diatrihutisn  of  matten  wltliin  the  oompetenoe  of  the  Dominion  Parlia- 
ment and  of  tlie  Prorindal  lagialatnrea  laapectivaly,  bean  a  general  resem- 
htance  to  that  eilatlDg  in  ths  United  States ;  hut  thsn  ia  this  renarkabla 
diatinollan,  that  whereas  In  ths  United  Statea,  Congreaa  lias  only  ths  powers 
aetnally  granted  to  it,  the  State  Isgialatune  ntaining  all  aneh  powen  aa  have 
not  been  tahea  &om  them,  the  Dominion  Parliamsnt  haa  a  genani  power  of 
lagisUtion,  nrtrioted  onlyby  tbs  gtant  of  owtaln  apedfic  and  excluuTa  power* 
to  tha  PivTincdal  legialatons  (gj  91-9E).     Criminal  law  1*  naervsd  for  tb* 

>  Si«  abo  31  k  Se  Vict  o.  2S,  and  40  and  50  Tict.  c  SS. 
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Dominion  Fuliunant ;  uid  no  prorino*  hai  tliB  right  to  nuJntadn  ■  miliUij 
foivo.  QntalloBi  h  to  the  conatitDtianalitj  of  i  itatnta,  whsthst  of  tiu 
Dominion  Pu-liUDBUt  or  of  a  ProiincUl  legiiUtnr^  oama  b*fore  tha  eonila  in 
Qi«  ordinarj  vaj,  and  if  appatled,  iMfcm  tha  Judicial  Committae  of  tha  fiirj 
Coondl  in  England. 

Tha  Conatitation  of  tha  Dominion  wai  neTsi  mbmittad  to  popnlu  TOta^ 
and  can  1m  altwed  onlj  by  tha  jBritiab  ParliuuaDt,  axospt  h  Tsguda  oartain 
point*  left  to  iti  own  IsgialatDre.  It  via  diaftad  hj  a  lort  of  conTsntion  in 
<^"*^«.  and  enacted  an  tloa  by  &a  Britiah  Farliamaut  There  axista  no 
povar  of  amending  the  Praiincial  cotutttntiDiw  bj  popular  rota  aimilar  to 
that  «rhioh  tha  peoplaa  of  tha  MTaral  Stataa  ezeioiaa  in  the  United  StfttN. 


a  CHAFTEB   XXXIII 


Tsx  famoQi  oaae  of  DaiimouA  Cvlligt  t.  Woodward  (  1  Wheat  BIS)  decided 
in  181S,  hu  baen  aa  often  brought  np  in  Engliah  dianuBiona,  that  it  innma 
praper  to  gira  a  abort  account  of  it,  taken  bom  an  aathoiitatiTe  ■onroe^  an 
addnaa  bj  l£i.  Jnatioa  Uiller  (aenioi  jnatioe,  and  one  of  tba  moat  eminent 
memban,  of  tha  finprama  oonrt],  dallTend  bafon  tha  UniTonit;  of  Uiehigao, 
June  1887. 

"  It  maj  well  be  donbted  whether  any  dedidon  em  deliTared  bj  anj  oonrt 
Vaa  had  inch  a  fierrading  operation  and  inflnanoa  in  conbolling  lagielatjon  aa 
thia.  It  ia  fonndad  npon  the  clania  of  tha  Conatitntion  [Art.  L  j  lOJ  which 
dadaraa  that  no  State  ihall  make  any  law  impairing  tha  obligation  of 
oontncta. 

"Dartmouth  College  existed  aa  a  corporation  nndar  a  ohartaT  granted  bj 
the  Britiih  crown  to  ita  tnuteea  in  New  Hampahira,  in  the  jaai  I7AB.  Thia 
chartet  ccn&ned  npon  them  the  eatira  goTemiiig  power  of  the  college,  add 
among  other  powera  that  of  Blling  np  all  Tacanciei  occurring  in  their  own 
body,  and  of  removing  and  appointing  tnton.  It  alao  declared  that  the 
nnmber  of  tmstaea  thoold  for  ever  coniUt  of  twelve  and  no  more. 

"After  the  Bevolatioo,  tha  legislatuie  of  Hew  Hampahire  paiaed  a  law  to 
amend  the  charter,  to  impiove  and  eolarge  the  corporatioii.  It  incrsaied  the 
nnmbel  of  tnuteee  to  twenty-one.  gave  the  appaintmeat  of  the  addidonal 
member!  to  the  axecntive  of  the  State,  and  created  a  board  of  ovataeat*  to 
conaiat  of  twenty-five  peraona,  of  whom  twenty-one  were  alao  to  be  appointed 
by  the  executive  of  New  Hampahire.  Theae  ovenaaia  had  power  to  inapeot 
and  control  tha  moat  important  aota  of  tha  truateea. 

"  The  Snpnme  court,  raveraing  the  dednon  of  the  Superior  conrt  of  New 
Hampahire,  held  that  the  original  charter  couititnted  a  contract  between  the 
crown,  in  whom  the  power  waa  then  vested  and  the  tnutaea  of  tha  collegia 
which  waa  Impaired  by  the  act  of  the  legialature  above  referred  to,    Th» 
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(^nnlon,  to  wiiicb  then  «u  but  one  rtiwnnf.  ntablialiM  ths  doctrina  that  tiw 
ut  of  ■  gotcrnmant,  vhathar  it  be  by  a  cb&rter  of  the  legiilatiire  or  of  tlia 
crown,  whioh  OTMtM  a  oorponticm,  u  a  cootnet  betwMD  the  atita  and  tti* 
oorporatieD,  and  that  all  tha  eacential  franobiisa,  poven,  uid  banefita  con- 
.fkired  npon  the  corporatiol)  b;  Uia  chartec  bMama^  vhsa  accepted  by  it,  con- 
ttact*  mthin  the  meining  of  the  cUnas  of  the  ConetitDtioii  nfenod  to. 

"  Tha  opinion  hu  been  of  late  jean  moch  oriticiied,  ai  inolnding  with  the 
elan  of  oontnots  whoaa  [otindatlaD  ia  in  the  legiitatlva  action  of  tha  Statw, 
many  which  were  -not  properly  intended  to  ba  bo  included  by  the  fraicen  of 
the  Conrtitntioii,  and  it  ii  ondoubtedlj  bne  that  the  Saprame  conrt  itaelf  bu 
been  compelled  of  late  year*  to  iuiat  in  thia  claaa  of  oaaea  npon  tha  exiitenoe 
of  an  actual  contract  by  tha  State  with  the  wrponttion,  when  relief  i«  (ought 
agsioat  aubeeqaent  legialadon. 

"The  main  featnre  of  the  caae,  namely  that  a  State  can  make  «  oonlnci 
by  l^pilation,  la  wall  aa  in  any  other  way,  and  that  in  no  rach  CMe  ihall  > 
■ubeequent  act  of  the  legJalatore  intetpoae  any  effeotnal  bairiei  to  ita  enforce- 
ment, where  it  il  enforceable  in  tha  ofdinary  ooDrto  of  JujUob,  hat  Tatoaiued 
The  reanlt  of  thie  prinoipla  baa  been  to  make  Toid  innnmeiable  acta  of  State 
legialatorea,  intended  in  timea  of  dieutrout  fisanoia]  depreeaion  and  auffering 
to  protect  tha  people  from  the  banbhipa  of  ■  rigid'  and  prompt  anforoeroant 
of  the  law  in  regard  to  their  oontracta,  and  to  prarent  tha  Stalea  from  repeal. 
ing,  abrogating  or  aToiding  by  lagialatian  contract!  fairly  antarea  into  with 
other  partiee. 

"  Thi*  deoidon  haa  Btood  from  the  day  ft  wae  made  to-the  prcaent  hour  ae 
a  great  bulmrk  igiinat  popnlii  effort  through  State  legidatioii  to  evade  the 
payment  of  juit  dabta,  the  performance  of  obligatory  contraclz,  and  the 
gsneial  repudiation  of  tha  righti  ot  oteditoia. " 

Aa  hen  intimated,  the  broad  doctrine  laid  down  in  thia  oaM  hu  been  of 
late  yeen  coniiderably  qualif  ed  and  leebicted.  It  has  alao  become  the  pno- 
tioe  for  Sbatea  making .  oontracta  by  grante  to  wbioh  the  principle  of  thi* 
dediion  eonld  ap^^y,  to  reaeov  power  to  Tary  or  annul  them,  ao  ai  to  leave 
the  handi  of  tike  8tat«  free. 


NOTE  TO  raUPTEE  XXZT 

Tkb  following  remark!,  with  which  I  am  fironred  by  in  aminent  American 
imbllciit,  Mr.  Seth  Low,  ez-mayor  of  Brooklyn,  indicate  a  view  which  ia 
beginning  to  be  largely  held  beyond  the  Atlantic,  and  may  be  Ibnnd  intareet- 
tng  by  Ettgliah  leadeia : — 

"England,  for  the  whole  of  thia  oentcry,  ha«  conatantly  been  modifying 
her  ayitatn  of  goTanunant,  which  wai  largely  feudal  In  ita  chanctar,  and 
which  (till  retains  in  greet  part  the  forcis  of  artutrary  power,  in  ordcs  to  make 
It  luitabla  for  operation  in  conformity  with  modem  dmnociatio  ideaa.  While 
thii  prooeH  hat  produced  remarkable  reanlta,  then  yet  nm^ni  •  gT>at  deal  o( 
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vork  «t  the  MOis  Kirt  to  lie  don*  bofon  the  problem  of  gorenuneiit  bi  Tr-jJ-~^ 
will  be  what  it  is  in  the  ITiiitad  St&tai,  the  rimple  effort  on  the  put  of  eodet; 
M  a  whole  to  laera  uid  to  apply  to  itwU  the  art  of  ^Tonuiust. 

"So  long  ai  England'!  problem  oontinnaa  to  be  largely  of  tbli  ehatapter, 
her  onuiipotent  ParUament  Will  oonUhoe  to  |eoTe  of  mTke  to  her.  When, 
howerer,  thia  prooee*  ia  nibetantially  oomplated,  aa  that  all  men  in  Sngland 
aie  pollticallj  equal,  and  all  men  equally  ei^oy  the  light  to  take  part  in  the 
gaTBTtunent.  of  the  coontry,  tha  ezperignoe  of  the  United  State*  would  indioate 
that  an  omnipotent  parliament  would  than  be  foil  of  peifl.  The  TJalted 
Stataa  hare  enjoyed  the  maaaoie  of  proipaiity  which  they  haTB  had  1^  tntat 
log  complatoly  the  whole  of  loolety.  Bnt  written  eoiudltDtiona,  in  the  nation 
and  In  eafb  of  the  atatee,  protaot  at  onae  Qio  indlTidnal,  the  itat^  and  the 
nation,  from  harty  and  fll-oomldared  action  on  the  part  of  m^oritiee  aa  to 
mattera  tnndamentaL  Lewi  may  be  pnesd  by  nu^oritlea,  and  may  be  lenw^vd 
by  tDj^oiitlee,  bnt  m^Joritiei  oannot  ehange,  in  a  moman^  tha  fnndamantal 
nlationa  of  govenunent  to  tha  peoples  In  otb«  woida,  written  oonatitotiani 
inteipoeeeffeatoallanordelayto  tiie  peenotuandtheprciJiidloeBDf  thepeoplci 
Th»  peojila  have  It  tn  thdr  power  In  the  United  9tatea,  ae  aniely  h  in  Sng- 
land,  to  change  even  the  ftmdamental  feahiiea  ol  goTammant.  Bnt  they 
cannot  do  thii  under  the  impolaa  of  a  mare  whim.  Thay  oan  do  U  only  by 
proloDged  and  Intelligent  effort  directed  to  thIa  and  thnmgh  a  aerie*  of  yean. 
How  lu  those  who  have  been  the  goremlng  daaee  iii  Bngland,  with  bar  moie 
homogeneoua  popnlation,  can  modifly  and  control  the  paedona  end  |aejadiea* 
of  the  people  when  all  oome  to  have  a  Tota,  lo  that  haa^  action  on  vital 
mattaia  ahall  never  be  had,  ft  a  matter  upon  which  no  American  can  fonn  ■ 
judgment.  To  the  American  mind,  it  eeema  m  thon^  Rqgland'a  omnipotent 
Parlianient,  which  baa  been  to  bar  eo  invaluable  daring  thi*  period  of  cJukog* 
from  tha  feadal  to  tha  demoontie  ideal,  may  before  long  beooma  an  inabnment 
lUl  of  danger  to  the  atatt^  onleaa,  in  eome  way,  cheoka  prodnqing  tha  mam 
effect  aa  tiioae  lAioh  have  been  fonnd  neoeaaaiy  in  the  United  Stat**,  an 
placed  open  the  •xaniae  of  ite  ttnplpotenoa,"  . 


HOTS  TO  CHAPTKE  ILUt. 
^aetawM  qf  iVDvMoiu  te  StaU  Omttiluluiu  timtilitif  »« i 

ABKAlTBASt  OoxanrDnoit  oi  IBTl 

AnnOLl  ZTI.  Beotion  L  ITeithaT  tha  State  nor  any  dif,  immty,  town,  at 

Other  monidpelity  in  thli  StaU  ahall  ever  loan  lla  ortdit  for  any  pnrpoae 

wbfttaver.    N<a  ahall  any  oonn^,  dty,  town,  or  other  munidpali^  anr  Imm 

any  Internt  bearing  evidenoea  of  indebtednea,  except  eneh  bonda  aa  may  tx 

of  Califdmla,  peH,  Art  iL  |  IS,  and  Alt  ivL 
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■nthorlisd  hj  1>»  to  prorlde  for  ud  tecim  tlis  p^TmcDt  oT  th*  pn*«nt  olit- 
bg  Indebtsdntu,  and  tha  Btata  itli]!  never  lone  tay  intorert-beaiing  tnmMOzj 

Saetiaii  T.  Ifo  dtj,  town,  or  other  muolcipel  oorpoimdoB  otlier  Qua  pra> 
ridsd  for  in  tliti  irtlela,  ihtH  lerj  ca  mlleet  ■  larger  rate  of  taxation  la.  any 
one  year  on  the  property  thereof  Uian  one-half  of  one  per  oantam  of  tha  tbIbb 
of  mrJ]  property  ae  BMeaaed  for  State  taxation  dniing  the  pnoedlng  year. 

(XjLOBADO  :  CoKSTiTDTtOM  01  1876 
AlTlOLm  XL  Section  6.  ITo  coonty  ehall  contract  any  debt  by  loan  la 
any  fonn,  except  Eoi  the  pnipoae  of  ereeting  neotaaaiy  pnblie  boiidingi,  making 
or  repairing  pnblie  roada  and  brldgea  ;  and  moh  Indebtednraa  oontnuited  In 
uy  one  year  ahall  not  exceed  the  ratee  npon  the  tuabU  property  In  aaok 
oonnty  following,  to  wit :  oonntiee  in  which  the  aeeasaed  TtlnaUon  of  taxable 
property  ahall  exceed  fin  mllUani  of  dollaie,  one  dollar  and  fifty  eanti  on 
Mch  thonaand  dollue  thereof;  oonutie*  in  which  anoli  nlnatlon  ahall  be  leaa 
than  fire  millioni  of  dollara,  three  doUara  on  each  thoneand  dollara  thereof; 
and  tha  aggregate  amonnt  c^  indebtedneaa  of  any  acuity,  for  itH  pntpoaea, 
exclnaiTe  of  dsbta  cODtractad  before  the  adoption  of  thia  ConetitDtlon,  ahall 
not  at  any  Ume  exceed  twice  the  amcimt  iboTe  herein  limited,  nnleae  when, 
in  manner  provided  by  law,  the  qneetion  of  inennlDg  inch  debt  ihall,  at  a 
general  eleetion,  be  enbmltted  to  inoh  of  the  qnallfied  elector!  of  scch  connty 
MM  in  the  year  laat  preceding  mch  election  ahall  have  paid  a  tax  npon  propMrty 
eninrmiT  to  them  in  anch  oonnty,  and  a  majotity  of  thoae  Toting  thereon  ehall 
vote  in  laTOor  of  inooniiig  tha  debt ;  bnt  the  hondi,  if  any  be  iaaned  thenbr, 
■hall  not  ran  leai  than  tan  yean  ;  and  the  aggteg&t«  amonnt  of  debt  eo  oon- 
tractad  ahall  not  at  any  time  exceed  twice  the  rate  npon  tha  Talnation  ls«t 
herein  mentioned :  ProTided,  that  thia  aeotion  iball  not  apply  to  conntiea 
having  a  valnation  of  leia  than  one  million  of  dollara. 

Section  7.  ISo  debt  by  loan  in  any  fonn  thai]  be  contracted  by  any  acbool 
diebiet  for  tha  pnrpoee  of  electing  and  forniihing  lohool  bnildinga  or  pnr- 
ehaalng  groonde,  nnleai  the  piopodtioa  to  create  enoh  debt  ahall  flnt  be  enb- 
mitled'to  mch  qnaMed  electon  of  the  diatricti  a*  thaU  have  paid  *  acbool 
tax  therein  In  the  year  next  preceding  anch  election,  and  a  majority  of  then 
Tottng  thereon  ahall  vote  in  favonr  of  inenrring  each  debt. 

BeotJon  S.  Ko  oi^  or  town  ihall  conbaet  any  debt  by  loan  in  any  form, 
except  by  meana  of  an  ordinance,  which  ihall  be  irrepulable  nntil  the  in- 
dabtednea  therein  proridod  for  ahall  have  bean  folly  paid  or  discharged, 
^edfyiog  the  pnrpoaei  to  which  the  funda  to  be  raised  ihall  be  applied,  and 
providing  for  the  levy  of  a  tax,  not  exceeding  twelve  milla  od  each  doUar  of 
valuation  of  taxable  property  within  aach  city  or  town,  wjffieieot  to  pay  tlio 
annnal  intereit  and  cxtingnish  the  piindpel  of  mch  debt  within  fifteen,  bat 
not  lea  than  ten  yeara  from  the  creation  thereof;  and  anch  tax,  when  colloot^ 
shall  be  applied  only  to  the  pnrpoeea  In  mch  ordinance  specified  ontil  the 
indebtedncM  ahall  be  paid  or  diaobaiged ;  bnt  no  euch  debt  aball  be  oraktMl 
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uiUaH  th«  qnutioa  of  Inetming  tin  mioa  ihill,  at  k  Mgolir  aleetioB  fci 
49iuidlmai,  aldannm,  or  officst*  of  (iidli  dt^  or  town,  ba  nitanitud  to  •  Toti 
of  niDt^qo>llfl«d  alscton  thsnof  u  ■hall,  iii  th*  jtu  next  pnceding,  haTi. 
paid  a  propert7-tax  tbarnu,  and  a  mijoritf  of  thoa*  Toting  on  tlw  qneation, 
by  ballot  dspoaitad  in  a  aepaiats  ballot  box,  ahall  vota  in  faTonr  of  cnatliig 
anch  debt ;  bnt  ths  aggregats  amonnt  of  dsbt  ao  created,  tt^thar  witb  tba 
debt  axiating  at  the  time  of  auch  aleotion,  ahall  not  at  taj  tiEae  azceed  three 
per  oent  of  the  Taloation  liat  afonaatd.  Dabta  oontraeted  for  aappljing 
watar  t«  anoh  citj  or  town  are  excepted  from  the  operation  of  thia  tectiOD, 


ILLINOIS  I  ConrmmoB  or  ISTO 

Abtiolk  IX.  Section  8.  Coast;  aathoritlea  ahall  nerer  aaaeaa  taxea,  the 
aggregataa  of  which  ahall  exceed  aeTent7-&Ta  eentt  per  one  hnndnd  dollara 
Talnation,  except  for  tlie  payment  of  indebtedaea  aiiating  at  the  adoption  of 
thia  Comtitution,  nnleai  anthoriied  by  a  vote  of  the  paopU  of  the  cooilty, 

Sectian  IS.  No  coonty,  dty,  townahip,  achool  diatrict,  or  other  municipal 
cotpoiatian  ahall  be  allowed  to  beooma  indebted  in  any  manner  or  for  any 
pnrpon  to  an  amount,  including  exiating  indebtedneea,  in  the  agfftgkta 
exceeding  fire  per  oentnm  on  the  valna  of  the  taxable  property  theiein,  to  be 
aacertained  by  thelaat  aaaeaiment  for  the  State  and  ocun^  taxea  prerioot  to 
the  incurring  of  auah  indebtedneM. 

Any  coun^,  city,  Kshool  diatrict,  or  other  municipal  oorporation  incurring 
any  indebtadneee  aa  aforesaid,  ahall,  befora  or  at  the  time  of  doing  ac,  proriila 
for  the  eoUeotioa  of  a  direct  annual  tax  aufSdent  to  pay  the  intereat  on  mail 
debt  aa  it  lalla  due,  and  alio  to  pay  and  diacharge  the  prlndpal  tbenof  within 
twenty  ycua  from  the  time  of  contracting  the  eame. 


PENNSTLVANIA :  CoKsnrunoH  of  18T8 

A&TICU  IX.  Seotioo  S.— The  debt  of  any  county,  dty,  borough,  townahip, 
echo&l  diatrict  or  other  mnnidpality  or  other  incorporated  diatrict,  except  aa 
herein  proTided,  ahall  nerer  exceed  seven  per  oentnm  npon  the  aaeeewd  value 
of  the  taxable  proper^  thsreiD,  nor  shall  any  aach  monidpality  or  diatriot 
incur  any  new  debt  or  increase  its  indebtedness  to  an  amonnt  axcaeding  two 
per  centum  upon  such  assessed  valaatioQ  ot  ptoparty  without  the  aaaent  of  th* 
electon  thereof  at  a  pnblic  deotion. 


Ho  connty  contuning  a  d^  of  over  one  hundred  thousand  inhabitants,  ot 
any  such  d^,  shall  Iw  allowed  to  become  isdebted  for  any  purpose  or  in  any 
manner  to  an  amount  which,  inelnding  existing  indebtsdneas,  shall  exceed  ten 
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ptt  MotDin  of  ths  iMiwiii^  Taliiktioa.a|LUu  nal  Mtmt*  of  MJbh  Donstr  or  dUj 
•altjMt  to  taxttioii 

Tht  unonnt  harMfla  to  ba  i  iltiT  bj  tax  for  ooiuitj  or  ol^  (larpoiaa  in  tuy 
WDntj  aoaUnlng  ■  dijot  am  on*  htmdnd  thotukud  inlubitMiti,  or  naj 
nioh  dtj  of  tbi>  Btats,  In  addidoiL  to  pnirlding  for  till  prtndpal  ind  IntarMt 
^  »H«Hng  dabt,  (h«U  not  in  Oa  *ggiegftto  euMd  in  tnj  ono  tbu  two'par 
otatnm  of  Oo  aw  wed  ralutlaa  of  tlw  nal  ptnonil  cttato  of  mmIl  oonn^  w 
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Arlidii  tf  Ooi^tiUntiM  and  Ptr^dual  OMoii  Mumm  Ott  Staim  if  Ifm 
Ham^Mr*,  ManaekyuMa  Bay,  SXedt  Ifiand  aitd  Fre%id*tui  PlantoHmii 
OoMudieut,  Ntie  Terk,  Nta  J*r*tf,  PnuuyUiania,  Ddaaan,  Maryland, 
V\rgi»i»,  IforA  CarUina,  SmUK  CaraUma,  oKd  Chorjia. 

Aktiou  L  Tlie  itjl*  of  thii  oonfMlanof  ilukll  he,  "  Th«  Unitad'  StatM  ol 


Abt.  II,  Each  Stita  ntuni  iti  lOTmtAgnij,  bwdom,  uid  indepandenog^ 
■ad  tnarj  power,  jorladietion,  and  right,  which  li  not  by  thii  couffldBratini 
BzprtMlj  dslagatad  to  the  TTnitad  Btatea  in  Coognm  unmblad. 

Art.  III.  The  nid  SutM  harabjr  MTsnlly  enter  into  •  tzm  Ingaa  of 
Mradahip  with  Mcli  othar,  for  thoir  aomntoii  deTe&M^  the  aacmity  of  thair 
libartiaa,  and  their  mntnal  and  gananl  weUara,  binding  tbemMlrai  to  aaaltt 
each  other  against  all  force  offered  to,  or  atUcki  made  npon  them,  ot  any  ot 
them,  on  acooont  of  religion,  aoTereignty,  tiadE^  or  aaj  other  pratenca  what- 

Abt.  IV.  Tha  better  to  Monra  and  perpetnata  matnal  friandaliip  and  iater- 
oonne  among  the  people  of  tha  diffeient  SlUae  in  thie  Unioil,  tha  &m 
inhabitanta  ot  each  of  theia  States,  paupan,  ragabondi,  and  fbgitiraa  bom 
jnitice  excepted,  ihall  be  eotitlad  to  all  privili^sa  and  inunonitiea  of  ftea 
citiiani  In  the  eaTaral  States ;  and  the  people  of  each  Stata  iball  hare  fl«s 
Ingress  and  ragreai  to  and  bom  anj  other  State,  and  shall  tajaj  thersin  all 
the  privileges  of  trsde  and  commsrca,  sabjeot  to  the  same  duties,  impositions, 
end  rasfcrictioni,  as  the  inhabttanta  tharsof  respecttTsl; ;  proTided  that  inch 
rastcictioDs  ehall  not  extend  so  lar  as  to  prerent  Qib  Tsmoral  of  property  im- 
parted into  any  State,  to  any  other  State  of  which  the  owner  ia  an  inhabitant ; 
pTOTided,  also,  that  no  imposition,  dntles,  or  restriction,  shall  be  laid  by  any 
State  on  tha  property  of  tha  United  States,  or  alther  of  them. 

If  any  peteon  guilty  ot,  or  charged  with,  treason,  falony,  or  other  high 
miademeanoor  in  any  State,  ehall  flea  &om  Jostiee,  ud  be  found  in  sny  of 
the  United  States,  he  ahall,  upon  demand  of  the  goTemor  or  eiaontlTs  power 
of  the  State  from  which  he  flad,  be  delirered  np,  and  ramorad  to  tha  Stata 
baring  Jnrisdietion  of  bis  oSen 

Tan  lalth  snd  credit  bIuU  1m  f^jca,  in  each  of  these  States,  lo  the  rcconb. 
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leU,  knd  jndkUI  procMdhigi  ot  th«  contt*  mi  nugutratM  «f  tnrj  othw 
Slat» 

AsT,  7.  For  the  more  convenlMit  muugement  of  tlia  g«nBi«l  lnt«n>ti  of 
ths  Unitsd  SCatas,  deltgktM  aliilt  bs  anniull;  *ppDiatad  iu  meh  mHiiier  u 
the  legiilitiiT«  of  Mch  SUta  ihdl  dinot,  to  meet  in  Coagnm  on  tha  fii>t 
MoDdaj-  in  November,  in  «vn7  ywiv  Vith  >  power  lawirTed  to  Mcb  Stkte  to 
recall  Iti  delegntea,  or  uij  of  them,  at  an;  \iina  within  tha  jear.  and  to  wud 
othan  in  theif  >t*«<l  'or  the  nmundar  cf  the  jcm. 

TXa  Btata  thall  be  rapteuDted  in  Congraas  bj  lea*  th«n  two,  nor  b;  mora 
thut  aavaa  memben ;  and  no  peraon  ahall  be  eapabla  of  being  a  dalegata  &r 
Dure  than  three  yaan,  in  >ii7  term  of  lix  7>ui ;  nor  ttuH  any  paraou,  being 
•  delegate)  be  capable  of  holding  any  office  nnder  the  United  State*,  for  which 
ha,  or  another  for  hi*  benefit,  r*c«iv*«  any  taleiy,  fa**,  or  emoinment  of  any 
kind. 

Each  State  ilull  maintaiu  ita  own  delegite*  in  any  tneetios  of  tha  State*, 
and  while  thay  act  aa  ntamben  of  the  conunittee  of  the  States 

In  determining  queetjon*  in  the  United  Stataa,  in  CoDgrea*  a(*embled, 
each  State  ahall  have  one  Tote. 

Freedom  of  epaaoh  and  debate  in  Congre**  ehall  not  ba  impeached  ot 
qaeetianed  in  any  coort  or  place  out  of  C(>ngtea»  ;  and  tlie  membare  of  Con- 
greaa  aball  be  pratactad  in  their  penona  from  ureit*  and  impriaonmania 
dming  the  time  of  their  going  to  and  from,  and  attendance  on  Congreaa.  ez- 
oept  for  trealon,  felony,  er  breach  of  the  peace. 

A&T.  VL  No  State,  without  the  oonaent  of  the  UniCed  SUtea,  in  Congreaa. 
taembled,  ahall  aend  uy  embaMy  to,  or  rcceiTe  any  embiuy  tram,  or  entw 
into  any  eunference,  agreement,  alliance,  or  treaty,  with  any  king,  prince,  or 
■tate  ;  noriballany  panon  holding  any  office  of  profit  or  tnut  under  the  United  ■ 
State*,  or  any  of  them,  accept  of  any  prsseot,  emalament,  office,  or  title  of 
any  kind  whaterar,  from  any  kin^  prince,  or  foreign  etate ;  nor  ahall  the 
United  State),  in  Congreaa  laaunbled.  or  any  of  them,  giant  any  title  of 
nobility. 

No  two  or  more  State*  ehall  enter  into  any  treaty,  confederation,  or  allianca 
whatcTei  between  them,  without  th*  consent  of  the  United  State*,  in  Congreis 
aaaembled,  apecifjing  aconnttely  the  pnrpoaaa  for  wliich  tha  aame  ii  to  be 
entered  into,  and  bow  long  it  ihall  ooatinae 

No  State*  aball  Uy  any  impoati  or  dutie*  which  may  Interfere  with  any 
itipulation*  in  treatiaa  antared  into  by  the  United  State*,  in  Congre**  aa- 
eembled,  with  any  king,  prince,  or  atate,  in  pnranance  of  any  beatde*  alieady 
propoaed  by  Congreaa  to  the  oonrta  of  France  and  Spain. 

No  Tsssela  of  war  ahoU'  be  kept  up  in  time  of  p«ace  by  any  State,  aicept 
such  nnmber  only  aa  ahall  ba  deemed  necessaiy  bj  the  United  State*,  in  Con- 
gtttt  aaaembled,  for  the  defence  of  nch  State  or  ita  trade  ;  nor  ahall  any  body 
of  forcea  be  kept  up  by  any  State,  to  time  of  peace,  except  auch  number  only 
at,  in  the  judgment  of  the  United  States,  in  Congreaa  aasembled,  aball  be 
deemed 'reqniaita  to  garrison  th*  forta  neceaaary  for  the  defence  of  mch  Stat*  i 
but  arery  State  ahaU  alwaya  keep  np  a  well-regulated  and  disciplined  militia. 


D.qil.zMBlG001^le 


4M4  AFFBNDIZ 

■officisQtlj  >nii«d  ind  Mcontrad,  ud  ilull  proTide  tai  oo&itauUj  hav*  m^ 
lor  UN,  in  pnbllo  atona,  a  d>ia  nombsr  of  field-piMMa  ind  tsnt^  mi  •  proper 

ITo  Stata  iliall  Bngiga  in  any  ml  withoat  ths  oonnut  of  tiha  Unitad  StatM, 
in  CoDgnai  MMmblad,  ddIcm  lacli  Steta  ba  utiullj  inTtdad  by  enamiM,  or 
aball  hara  Taoairad  oartain  adTioa  of, a  raaolntian  baing  forood  bf  (osm 
nation  of  Indiana  to  inrade  ndi  6Ate,  and  tlia  dangar  ia  ao  imnlnaiit  aa  not 
to  admit  of  a  delaj  tiU  tha  Unitad  SUtaa,  in  OoDgraa*  awamblad,  «an  ba 
oonanltad ;  nor  ahall  tnj  8tat«  gtant  eomwiaaiou  to  an;  alupj  in'  naaala  of 
war,  noi  lettera  of  maiqna  or  rapriaal,  axoept  it  ba  after  a  dedaiatian  of  «ai 
b;  tha  United  States,  in  CoDgraaa  aaembled,  ud  tben  onlj  againit  tha  Hag- 
dota  <a  *tatc,  and  the  mbjecta  thereof  againit  which  mr  haa  been  au  doolan^ 
and  under  anch  re^fiilatioiki  aa  shall  be  eatablished  bj  the-UciUd  Statoa,  in 
Congreaa  aaaembled,  onlea  inch  Stat*  ba  inflated  bj  pintea,  in  which  caaa 
Ttaaala  of  war  maj  be  fltt«d  out  for  that  oooatian,  and  kept  ao  long  ai  tha 
danger  ahall  continne,  or  until  tbe  Unitad  Statea,  in  OongrcM  Maembled, 
aball'datennine  otherwiae. 

A£T.  Til.  When  land  forcaa  are  raiMd  b7  an;  SUto  for  tha  ooomioii 
defbnos,  all  offiean  of  or  under  tha  rank  of  oolonel  ahall  be  appointed  by  tiM 
laglalatoK  of  aaah  State  laapactiTelj  by  whom  anch  iortea  ahall  be  niaei,  m 
in  anch  manner  aa  tnoh  State  ihall  direct,  and  all  Tacande*  ahall  be  filled  op 
by  the  State  which  fint  made  Uie  appointment. 

AxT.  VIII.  All  ehaif^  of  war,  and  all  other  azpanaaa  that  ahall  be  ^n- 
cnned  for  the  oonunon  defsnoe  or  genera]  welfare,  and  allowed  by  tha  United 
State*,  In  Congreu  aaaembled,  ahall  be  defrayed  ont  of  a  common  treanuy, 
which  ahall  be  inpplied  by  the  aareral  Statea,  in  proportion  to  tha  Talna  of 
•11  land  within  each  State,  granted  to,  or  aorreyed  for,  any  penon,  aa  inah 
land  and  tha  bnildinga  and  impravementa  thereon  shall  ba  estimated  accord- 
ing to  anch  mode  *•*'  tha  Unitad  State*,  in  Congrees  aaaembled,  shall,  from 
time  to  time,  direct  and  appoint.  Tha  taxes  for  paying  that  proportion  shall 
be  laid  and  leried  by  the  anthority  and  dineilon  of  the  legitUtnne  of  tbe 
aeveral  Statee,  within  the  time  agreed  npon  by  the  United  State*,  in  Oongreaa 
aaaembled. 

Abt.  IX  The  United  States  in  Congress  aasembled,  shall  han  the  sol* 
and  azdnalTe  right  and  power  of  determining  on  peace  and  war,  eze«pt  In  the 
cases  mentdoned  In  the  sixth  Artiole ;  of  Bending  and  recaviog  amfaiaador* ; 
(Dtering  into  tieatiea  and  alliances,  provided  that  no  trea^  of  oommerce  shall 
be  made  whereby  the  lt%iaIati*B  power  of  the  reapeotiTe  Btatea  ahall  be  m- 
strained  from  imposing  such  imposts  and  d\ltisa  on  foreigners,  aB  their  own 
people  are  subjected  to,  or  ft«m  prohibiting  the  siportatian  or  importatian  of 
any  apeoias  of  goods  or  oommodltiea  whatsoever ;  of  ettablliihiiig  rolea  for 
deddin^  in  all  caaee,  what  captoree  on  land  or  water  ahall  be  legal,  and  in 
what  manner  prites  taken  by  luid  or  naral  force*  in  the  tarvice  of  the  United 
Stale*  *h*U  be  divided  or  appropriated ;  of  gnnting  letters  of  loarqne  and 
reprisal  in  lime*  of  peaoe ;  appointing  conrts  for  the  trial  of  piracies  and 
Itlonie*  oommltt«d  on  the  high  seas  ;  and  rstablishlng  ootuts  for  noelTity 


D.qit.zeaOvGoOt^lc 


ABTIOLBS  OF  OONFEDEEATIOK  esi 

and  detmniiiiiig  flullj  appaili  in  all  omm  of  cmptam ;  prortdad  tiul  no 
number  <J  Oangnm  ilutU  ba  kppointad  u,jii<lga  of  ui;  of  lbs  mid  ooniti. 

Tba  United  SUtai,  in  Congna  uisaiblid,  iIuU  >1k>  bs  thi  lut  tMMt  on 
appeal,  in  all  dlipntia  and  dlfferanoM  now  aabaiatiiiK,  or  that  lianaftv  maj 
aritF  batwaen  tan>  or  non  Btatsa  conoaming  bonndary,  JnriidiiitliHi,  0(  an; 
otim  canaa  whatanr ;  which  anthoritj  (ha]}  alviT*  b«  axBrdaad  in  tha 
mannat  tbllowing :  Vhansrai  tha  l^ialatira  or  axecntlTa  uithaiftj,  or  lawtal 
agent  of  an;  State  in  Gontrorati;  with  anothar,  ahall  pnaaot  a  petition  to 
CongreB,  ataUng  Uia  mattar  in  qnaation,  and  prajing  for  a  hearings  notice 
tharaof  ihall  ba  giran  b;  order  of  Gongnaa  to  the  lagiiUtiTe  or  exaontiYa 
antilority  of  the  other  State  in  oontiuvaiaj,  and  a  day  aaiignod  for  tha  appear- 
anoe  of  tha  partiM  bj  their  lawfiil  (genta,  who  ihall  than  be  dineted  to 
■ppcunt,  by  joint  eanaent,  eonunlMionaii  or  Jndgaa  to  eonatitata  a  oonrt  for 
hearing  and  determining  the  nutter  in  qneation  ;  bat  if  thaj  cannot  agree, 
CongreM  thill  name  three  panana  ont  of  each  of  tba.Dnited  Stetea,  and  from 
tha  lirt  of  aaoh'  paraona  each  party  ahall  altomatelj  abike  oat  ona,  the 
petiUonera  beginning,  until  tha  number  ahall  be  rednoad  to  thirtean ;  and 
from  that  nnmber  not  lav  than  aaren  nor  more  than  nine-  namea,  aa  Congieaa 
■hall  direct  sbalt,  in  the  praaanea  of  Congreaa,  be  drawn  oat  by  lot ;  and  tha 
peiaoni  whoae  namea  thall  be  ao  drawn,  or  any  fire  of  tham,  ahall  be  am- 
miasionan  or  Jndgea,  to  liear  and  finally  datormina  the  eontroreny,  ao  alwaya  m 
a  m^or  part  of  the  Jodgea  who  ahall  hear  tha  caoae  ihall  agree  in  tha  datannina- 
tlon  1  and  if  either  party  ahall  neglect  te  attend  at  tha  day  appointed,  without 
showing  reaaona  which  Congreaa  ahall  Jndge  nfflident,  or  being  proatut,  ahall 
Mfoae  to  atiike,  tha  Congreae  ahall  proceed  to  nominate  three  peraoni  oot  4rf 
each  Steta,  and  the  MCffltair  of  Oangreaa  ahall  *(nk«  in  Mialf  of  auch  party 
abaent  or  reftuing ;  and  tha  judgment  and  aentence  of  the  eonrt,  to  be 
appointed  in  Oi«  manner  before  preacrihed,  ahall  be  final  and  conclnaiva ;  and 
if  any  of  tha  partlea  ahall  rsFuae  to  aubmit  to  the  anthority  of  aneh  court, 
or  to  appear  or  defend  their  oUim  or  oauae,  the  oonrt  ahall  neTertheleaa  pro- 
ceed to  pronounce  aentenoe  or  judgment,  which  ahall  in  lihe  manner  be  final 
and  daciaiTe  ;  the  judgment  or  aentence  and  other  proceedintp  being  in  either 
caae  tranamitted  to  Congreaa,  and  lodged  among  the  arte  of  Cangraaa  for  the 
aeourity  of  the  partiea  coooenied ;  proTided,  that  every  commianonar,  before 
he  aita  in  judgment,  ahall  take  an  oath,  to  be  adminiitered  bj  one  of  the 
jndgea  of  the  anprtbe  or  auperior  eonrt  of  the  Btote  where  the  caoae  ahall  be 
tned,  "well  and  tnly  to  heu  and  determine  the  matter  in  qneation,  accord- 
ing to  tha  heat  of  hia  judgment,  without  favoof,  affei^ou,  or  hope  of  reward." 
Piorided,  elao,  that  no  State  ahall  be  deprived  of  territory  Ibr  the  beneSt  of 
the  United  Stetea. 

All  controTariiaa  ooncemtng  the  ^rate  right  of  aoH  alalmgd  under  diBer- 
ont  grante  of  two  or  num  Stete^  whoae  joriadictiona,  aa  they  may  reapect 
inch  landa,  and  the  Btetaa  which  {auaad  each  gran ti,  are  adjntted,  the  Mid  giante 
or  either  of  them  being  at  the  aame  time  claimed  to  have  originated  ante-, 
cedent  to  tnch  aattlement  of  jurisdiction,  ahall,  on  the  petition  of  either  party| 
to  the  CongreM  of  tha  United  Stetaa,  he  finally  detarminad,  aa  near  a«  maf 
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b*,  in  tlM  MUM  nuumer  u  i<  befbra  lowaribad  tat  dtdding  ditputn  iWFMtiBf 
turitoriil  jniiidlotloii  iMtwBsn  ^iSsMiit  SUtM 

Hm  United  Stetv,  In  OoDgt«H  UMnUtd,  uuu  iIk  hiT*  tlw  wig  ud 
ezeloBTa  rjglit  ■ndpaww  of  ngoUtiiig  the  Uloyuid  T»lne  of  eoinibnokl^ 
theii  Dwn'  mntkori^,  at  b;  th»t  of  till  raipeotiTs  State* ;  fixing  the  ibndud 
of  wdghti  and  suwotm  tlU'OiighoDt  the  United  StfttM ;  r^nlsting  the  tnde 
utd  nuuiigtng  all  aflain  wiUi  tlie  IndUoa  not  membois  of  an;  of  the  States ; 
provided  that  the  legidattva  right  of  anj  State,  vithin  iln  own  Utoite,  be  not 
in&ingad  or  Tlolatad  t  Mtabliihing  and  regulating  p««t-ofBiMi  from  one  State 
to  anothor  throogbout  all  the  United  State*,  and  entrtlng  tiicb  postage  on 
tbs  papen  r"*'"g  tbioDgh  the  aaine  at  ma;  he  reqoiiita  to  de&aj  tlie  ez- 
penua  of  the  laid  office ;  appointing  all  officer*  et  the  land  forcaa  ia  tha 
eerrin  of  the  United  Statai,  ezoeptiDg  rcgiJOsDtal  officen ;  appoiotiug  all 
the  offioen  of  the  naral  foicei,  and  oommiiuoning  all  offioen  wbaterer  in  the 
■urice  of  the  United  Stat**;  nuking  nlea  for  the  gorernmant  and  ragulation 
of  the  *aid  land  and  naval  forces,  and  directing  their  opentiona. 

The  United  State*,  in  Congrees  assembled,  shall  have  anthoiit;  to  ap- 
point a  oommitt«e,.  to  sit  in  the  reeew  of  CongreM,  to  be  denominated  "  A 
Committee  of  the  Statea,"  and  to  consist  of  one  delegate  from  each  State ; 
and  to  appiunt  loch  other  oommittoe*  and  dril  officer*  as  ma;  be  necessary 
for  managing  the  general  affairs  of  the  United  Statea  nnder  theit  direction  ; 
to  appoint  one  of  their  nnmbv  to  preside,  proTided  that  no  penon  be  allowed 
to  eerre  in  Uls  office  of  pnmdent  more  than  one  ytitx  in  anj  lenn  of  throe 
jean  ;  to  ascertain  the  naceassry  tasaa  of  money  to  be  raised  for  the  Kirvice 
of  the  United  Statai,  and  to  appropriate  and  applj  the  same  for  defraying  the 
public  expenses ;  to  borrow  money  or  emit  bills  on  the  credit  of  Ihe  United 
Statea,  tnnimitting  every  half  year  to  Oie  raspective  States  an  soconnt  of  the 
fiuns  of  money  so  bOROwed  or  emitted ;  to  bnild  and  equip  ■  nary ;  to  agree 
npon  t^*  number  of  land  foroea,  and  to  make  requisitions  from  each  State  for 
it>  qnola,  in  proportion  to  the  number  of  white  inhabitant!  in  such  State 
which  reqtiisition  ihall  be  binding ;  and  thsrsapon  the  legislature  of  each 
State  shall  ippoint  the  leginiental  officers,  raise  the  meiii  tad  clothe,  aim, 
and  equip  them  In  a  toldiar-like  manner  at  the  expense  of  the  United  State*  ; 
and  the  officen  and  men  so  clothed,  armed,  and  equipped  *htll  march  to  the 
place  appointed,  and  within  the  time  agreed  on  by  tlu  United  State*,  in 
Congme  aMembled ;  but  if  the  United  State*,  in  Congress  assembled,  thaU, 
on  conaideration  of  drcnnttances,  judge  proper  that  any  State  should  not 
raise  nMn,  or  ihculd  raise  a  smallw  number  than  its  qnott,  and  that  tny 
othsT  State  should  raits  a  gceatar  number  of  men  than  the  quota  thereof  such 
extra  number  ihall  be  raited,  officered,  clothed,  armed,  and  equipped  in  tha 
same  maunar  ae  the  quota  of  such  State,  unlet*  the  legielature  of  such  State 
shall  judge  that  snch  extra  number  can  not  be  safUy  spared  out  of  the  tamt^ 
In  wUeh  case  they  shall  raise,  offioer,  oloth^  arm,  and  equip  a*  many  of  «aoh 
eiba  number  at  thiy  judge  can  be  safely  spared,  and  the  officer*  and  men  *• 
clothed,  armed,  and  equipped  ihall  march  to, the  plaoe  appointed,  tnd  within 
the  time  agreed  on  %  ths  United  Stateit  in  Congnai  twernhlwl 


■D.qit.zeaOvGoOt^lc 


AETICLKS  OF  O0N7BDBEATI0K  «7 

The  0iiltod  StotM^  In  CongreMuaamblad,  duUnenr  mgige  in  ■  wax,  nor 
fftat  Isttan  of  marqiw  and  MprlMl  In  llm«  at  pewe^  nor  entai  Into  any 
trMtiM  er  «ili«nn»«,  noi  coin  money,  dot  n^nlato  tbs  t^hb  Utsnol^  nor 
uosrtain  tit*  mm*  anil  axpmuM  nMcsar;  for  the  dafaoce  ind  ml&re  of  tbs 
United  Statei,  or  uij  of  tbem,  not  emit  bills,  ncf  borroir  mon^  on  th*  oradit 
of  the  United  Statea,  nor  appropriate  money,  nor  agraa  npoo  fbe  niunbet  of 
vaaaela  tt  irar  to  b*  built  or  parohatad,  or  tlu  nmabu'  of  land  ot  asa  forcei  to 
be  lalMd,  nee  appoint  a  oommander-ln-chlef  of  the  army  at  navy,  nnle«  nine 
Statea  aasont  to  the  mdm,  nor  bIuU  a  qneatlon  on  any  oUuO'  pcin^  aicapt  foi 
•4joDnilng  from  day  to  day,  be  dttannined,  nnleaa  by  tbe  TcAaa  of  a  nu^ority 
ig  the  Unitad  Stat«a,  in  Congreaa  aMambled. 

The  CoDgrea*  of  the  United  St»taa  ahLll  haye  power  to  adjonm  to  any  time 
within  tliB  ywr,  and  to  any  place  within  the  United  Statea,  ao  that  no  period 
of  adjanmrnsnt  Im  for  a  longer  dnratlon  Uian  the  epaoe  of  bz  month*,  a&d 
«haU  pnblith  tb*  Jonrnal  of  tlieir  prooeedlnga  noBthly,  eioept  mch  parte 
tharaof  lalating  to  treaties,  allianoaa,  or  military  operations  aa  in  theii  Jndg' 
meat  teqnire  aearaoy ;  aad  the  yeas  and  nays  of  the  delBgata*  of  «aoh  State 
OB  any  qneation,  bIibU  be  entered  on  Uie  Journal,  wlian  it  is  daiirvd  t>y  any 
dal^ate  ;  and  the  delegates  of  a  State,  or  any  of  them,  at  his  or  their  request, 
•ImU  be  Aimithed  wiUi  a  transcript  of  tLe  said  Journal,  except  rach  parts  as 
are  abore  ezoqtted,  to  lay  befora  tbe  iegiilatnnl  of  the  seraal  States. 

AxT.  Z.  The  oommittee  of  the  States,  or  sny  nine  of  tliem,  sliall  be 
anthoriied  to  ezecnte,  in  tlie  recess  of  Congress,-  inch  of  the  powen  of 
Congresa  as  tlte  United  Btatss,  in  Oongrees  assembled,  .by  the  eonssnt  of  nine 
States,  ahaQ,  from  time  .to  time,  thlnli  expedient  to  Test  tlhm  with  ;  ^o- 
*ided  that  no  power  he  delegated  to  the  ndd  committee,  for  the  ezaroiae 
of  whloh,  by  the  Articles  of  Confederation,  (he  voice  of  nine  States,  in  the 
Congress  of  the  United  States  assembled,  la  raqniaite. 

Aot.  XL  Canada  aooeding  to  this  Confederation,  and  joining  in  tlte 
msasnna  of  the  United  Statea,  shaU  bs  admitted  Into,  and  entitled  to  all  the 
adrsntagsa  of  this  Union  ;  bnt  no  other  oolony  shall  be  admitted  into  the 
same  nnleis  such  admlnlon  be  agreed  to  by  nine  State*. 

Akt.  XII.  All  bills  of  credit  emitted,  money*  borrowed,  and  debte  oon- 
traoted  by  or  nndar  the  authority  of  CopgicM,  before  the  assembling  of  the 
United  States,  in  pnrsoancs  of  the  present  Confederatim,  sliall  bs  dsemed  and 
mtuideied  a*  a  oherge  against  the  United  Stataft  tot  payment  and  satis&ollon 
whereof  Uis  nid  United  Btsta*  ud  the  poblio  faith  are  hereby  aolemoly 
pledged. 

AST.  ZIII.  ETery  State  shall  abide  b^  the  determinatlona  of  tb*  United 
State*,  in  Congre**  sasemUed,  on  all  qnestdons' which  by  this  Confedaratloo 
are  snbmittadto  them.  And  the  Artiolea  of  this  Oonfederation  ahall  be 
'nviolably  abaerred  by  erery  Sfate,  and  Qie  Union  aliali  l>e  psrpetnal ;  nor 
■hall  any  alteratioa  at  any  time  heteafter  be  made  in  any  of  them,  unless  moh 
alteration  be  agreed  to  in  a  Congrea*  of  the  United  States,  and  be  altarward* 
oonflrmed  liy  th*  legisUtorea  of  erery  State. 

.^ad  HAsno*  it  liath  pleaeed  th*  groat  GoTonioi  of  the  world  to  iMliBe  Uw 
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hnrto  of  th«  legftUtHTM  w«  mptotirHj  rapreHUt  in  Congnn  to  kpprOTt  ot 
•nd  to  anthoriia  ni  to  ratify  Hu  nid  Articlai  of  Confedaiitian  and  paipetoal 
TJnloii,  Enow  ya,  that  tb,  tlu  nndsnigned  dalegatsa,  bj  Tutoa  of  the  pomf 
and  authority  to  a*  givcR  for  tliat  pnrpon,  do,  by  ikm»  prwanta,  In  th* 
nanw  and  in  bahalf  of  out  nspactiTB  oanitttDinta,  fully  and  loUnlj  ratify' 
and  eonflrm  Mok  tai  amy  of  the  taid  ArtielM  of  Coafedsntion  and  pupetoal 
Dnion,  and  all  and  fingnlar  tlu  mmtten  and  thing*  thsnin  oontsined.  And 
wa  do  farther  nlsnuily  plight  and  vagtga  the  faith  of  onr  napaclJTa 
conitltaeDti,  that  thsy  ih^l  abide  by  tfaa  detaiminationi  of  the  United  State*. 
in  CoQgnM  awembled,  on  aU  qneationB  wliiob  by  the  aaid  Confeduation  are 
mbmittcd  to  them  ;  and  that  the  Artielea  thereof  ihill  be  InTioIably  obeerrad 
by  the  State*  m  iMpeetirely  npretent,  and  Qiat  the  TTnton  ehell  be  p«r- 
petnaL  In  iritnea  whereof  m  have  herannto  «et  our  hand*  in  CongrsH. 
TlOBM  at  Pblladelphia,  in  the  Stat*  of  PamiiylTania,  the  ninth  day  of  Jnly, 
in  the  year  of  our  Lord  1778,  and  in  the  third  year  of  the  Independeno*  of 


rHuaa  Artiolea  w«t*  not  ratified  by  aU  the  State*  until  lit  March  1781,. 
when  th*  dele^te*  of  Haiylind,  the  lat*»t  in  ntifying,  dgned  for  her,  ] 
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CONSTITUTION  OP  THE  UNITEa)   STATES 


Vf*,  the  paopla  of  the  United  SUta^  In  order  to  form  •  mon  pariiMt  ttulon, 
Mtabliih  JDitica,  bmue  dameetic  trftoqailU^,  prarida  fra  the  oommoa  defanoa, 
faomot*  the  genml  welfare,  end  nonre  the  Ueansp  of  libartj  to  ooteelret 
■nd  on  poeterlt;,  do  ordiin  aod  eet&bliah  tbie  Ctmititntjan  for  the  United 
Btetee  of  America, 

ABTICLE   I 

BionoM  1.  All  lef^iletlTe  pomn  beiein  gnntsd  ahall  be  vBated  tn  ■ 
CoDfteea  of  the  United  StatM,  vbieh  ibeJl  eoiuiit  of  a  Senate  and  a  Hoiue  of 
BepreaantatiTM. 

Bao.  £.  Tbs  Hotua  of  Bepreaeatatlrea  aball  be  oompoaed  of  memben 
oboaen  vtaj  aecond  je*x  by  tbe  people  of  the  Bereral  fitatea,  and  tbs  eleeton 
tn  each  State  ahall  haTe  tbq  qnaliScationa  reqnialte  for  eleeton  of  tbe  moat 
nnmeroni  branch  of  the  State  legUUton. 

UTo  penoQ  iball  \>i  a  RepreaantatiTo  who  aball  not  hiTo  attained  the  age  of 
twenty-five  yean^  and  been  aeven  yean  a  dtina  of  Ibe  Untied  States  and 
who  ahaU  not,  when  elected,  be  an  inhabitant  of  that  State  in  whlab  be  abiU 

[EapLeaentatlTeB  and  dirsot  tazea  aball  be  apportioned  among  the  ssTeral 
Statee  which  may  Iw  inolnded  witbin  tbli  Union,  according  to  their  napectiTe 
nnmben,  which  iball  be  determined  by  adding  to  tbe  whole  number  of  fne 
penona,  inolading  tboae  bonnd  to  sairice  for  a  tenn  of  yean,  and  eiolndlng 
Indiana  not  taxed,  tbne-flftbi  of  all  other  penona.]  '■  Tbe  actual' an  omcration 
aball  be  made  within  tlirea  yean  after  the  fint  meeting  of  the  Congnaa  of  the 
United  fitatea,  and  within  ererf  anbaeqaent  term  of  ten  yean,  in  auob  manner 
aa  they  ahall  by  law  direct.  The  nnmber  of  BepnaentattTea  aliall  not  exceed 
one  tor  erery  thirty  tbouaand,  but  each  State  aball  hsre  at  leait  one  Repre. 
BentatiTe;' and  nntil  inch  ennm^ention  aball  be  made,  tbe  State  of  New 
Bampabin  aball  be  entitled  to  obooee  tbrae,  Haseacbneetta  eight,  Ehode 
Island  and  ProTidence  Plantatumi  one,  Conneotdcitt  fin,  New  York  aix.  Hew 
Jenej  fonr,  PennayWania  eight,  Dalawan  one,  Harjland  aix,  Virginia  ten, 
ITcrth  Canlina  fire,  Sonth  Carolina  fin,  and  Oeorgia  three. 

'  'Hie  danae  Indnded  In  bnckita  ia  aaundad  by  the  ZlVth  Amandnml^  Id 
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Wlian  Tacanmsa  hippen  in  Ui6  NprtMDtotioD  from  uijr  State,  ths  azacQtiTe 
■QthoritT  theTAof  ihill  iuas  writi  of  clectioii  to  fill  mch  TsoMicua. 

The  House  of  BepmenbttiTee  ahtH  ohooM  tbeir  ipMlcfr  tai.  othm  offloaa ; 
and  ehatl  luiT*  the  mU  power  of  inpeuhmniL 

Sio.  S.  The  Benate  of  the  United  State*  ihall  be  oompoead  of  two  Sanatm* 
from  eaeb  State,  ohoeen  bj  tlia  lagielatan  thereof,  tor  liz  yean ;  and  each 
Senator  ahall  ha*e  one  Toto. 

Immediatalj'  after  thaj  shall  be  usembled  In  ooDnqnenca  of  the  firat 
eleetioD,  they  «hall  be  dirided  u  equally  ai  piay  be  into  three  rTinacin  The 
aeata  of  the  Senators  of  the  fint  clan  eball  be  vacated  at  the  eipiimtion  of  tba 
aecond  year,  of  the  noond  o]u«  at  the  eipintioti  of  the  fonrth  year,  and  of 
tba  thinl  daa*  at  the  expiration  ot  the  aiith  year,  ao  that  one-third  may  be 
choaen  every  aecond  year ;  and  if  vaaaneiei  happen  by  reaignation,  or  othar- 
wiae,  dnrlDg  the  receaa  of  the  legiaUtnre  of  any  State,  the  eiecntive  thereof 
may  make  tampotary  appointments  until  tbe  next  meeting  of  the  hgislatun^ 
which  ahall  then  fill  euoh  vaoanoiea. 

No  penon  ehall  be  a  Senator  who  ahall  not  have  attained  to  tba  age  ol 
thirty  yeara,  and  been  nine  jBan  a  citiiau  of  the  Dnited  Statea,  and  nha 
■hall  not,  whan  elected,  be  an  inhabitant  of  that  State  for  vhioh  he  aball  ba 

.  The  Tlee-Pretldent  of  the  United  SUtw  ahall  be  Prendent  of  the  Senate, 
but  ahall  have  no  vote,  nolea*  they  be  e^nallj  divided. 

Tba  Senate  ahall  chooae  their  other  officer^  and  also  a  Pnrident  jmv 
innpsn,  in  the  absence  of  the  Viee-Pretldent,  or  whea  he  ahall  aiwoin  the 
offlca  of  Preaidant  of  the  U&itsd  Statsa. 

The  Senate  ahall  have  sole  power  to  tly  all  impeachmentai  When  sitting 
tor  that  purpoae,  they  ihall  be  on  oath  or  affirmation.  When  the  Pnodent 
of  the  United  State*  ia  tried,  ih»  Chief  Justice  aball  preside ;  and  no  peiKia 
shaB  be  oonvioted  vrithout  tbe  concnrrsnce  of  two-thiida  of  the  memben  present. 

Jadgment  in  eaaaa  of  impeaohnsot  ahall  not  eitand  (drtbaF  than  to 
removal  &om  office,  and  diaqualifioation  to  hold  and  enjoy  any  ^oa  of 
honoor,  tmat,  or  profit  nnder  the  United  Statea ;  bat  the  part;  ooavioted 
shall  neverthelea  be  liable  and  sabjsot  to  indicbnent,  trial,  Jodgmen^  and 
pnniahment,  according  to  law. 

Baa.  i.  The  limes,  places,  and  manner  of  holding  elections  lor  Senaton 
and  Bepreaentalivea  shall  be  piesaribed  in  each  State  liy  the  legislatoza 
thsreof;  bat  the  Congress  msy  at  any  time  by  taw  make  cv  altar  soch 
ngoIatioDs,  except  aa  to  the  places  of  choosing  Beoatora. 

The  Congress  ahall  assemble  at  least  ono£  in  every  year,  and  each  nwating 
shall  be  on  the  first  Monday  in  December,  nnleiB  they  shall  by  law  appoint  a 
different  day. 

Ssa  B.  Each  hotise  shall  he'  the  Judge  of  the  elections,  retoroa,  aod 
qnaliScaUooa  of  ita  own  membera,  and  a  majority  of  each  ahall  conatitata  a 
qnoram  to  do  bndnet* ;  bnt  a  amaller  namber  may  adjonm  from  day  to  day, 
and  may  be  authoriied  to  compel  the  attendance  of  abie3t  memben^  in  anrb 
nunner,  and  under  such  penalties  as  each  bona*  may  provido. 
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Eub  htniM  mkj  dvUmiina  th«  rale*  of  Iti  prooMdingi,  punish  ita  luamban 
fo>  diaordBrlj  batutTionr,  md,  with  thg  oouonmnM  of  two-thiidi,  •zpal  « 
U«mlMc. 

Each  hooM  diall  kwp  >  jonnul  of  It*  pfoe— «Hiig»,  ud  from  tima  to  tinu 
pnbliih  the  nma,  ezcaptliig  mch  parti  u  nuj  in  their  jndgmmt  nqoita 
•eoecT  ;  lad  th*  ymt  and  naji  of  tha  mamban  of  dthar  hoiua  on  an; 
qnaation  ihaO,  at  Um  daiin  of  one-Afth  of  thoaa  pnMmt,  Iw  antand  on  the 
jonmal 

Neithsr  hooa^  during  tha  Bantoi  of  Oongnaa,  duQ,  withoat  Qia  oonaant  of 
tha  other,  ftdjoom  tar  more  than  thraa  daja,  nor  to  tnj  other  place  thui  that 
in  which  the  two  honeea  *h«ll  be  eitting. 

Sn.  6.  The  Senatora  and  BapreaanlatiTea  ihall  recalTa  a  pompanMtion  for 
tiieir  urricea,  to  ha  aaoertained  bj  U»,  and  paid  ant  of  tha  TreanilT  of  the 
Dnitod  Ststea.  Thay  ahall  in  all  caaea,  axoept  tmawm,  falony,  and  broach  of 
tha  peace,  be  prliil^ed  ttom  arrest  d^ing  their  attendance  at  tha  aeaaion  of 
thair  laapactiTe  hooiea,  aad  in  going  to  and  ntnmii^  from  the  mum  i  and 
for  any  apeech  or  dabata  ill  either  houa  the;  thall  not  be  qnestioned  in  an; 
other  place. 

No  Senator  or  BepreaentatiTa  th«l),  during  the  time  for  which  ha  waa 
elected,  ba  ippmnted  to  an;  d*il  office  under  the  anthorit;  of  the  United 
Stataa,  which  ahall  hare  been  cnktad,  oi  Uta  amolnmanti  whereof  ehall  hare 
been  Increaaed  doring  ench  time  ;  and  no  peroon  holding  an;  office  nndar  the 
0nited  State*  ahall  be  a  aiember  of  elths  honie  during  hia  contiqaBnae  In 
office. 

Bao.  7.  AH  bille  for  niaing  termoM  ahall  originate  in  the  Hona*  of 
Bepnaentatint ;  but  the  Senate  ma;  propoae  or  coikcnr  with  amandmenta  ai 
on  other  bOla 

Brer;  bill  which  ahall  hare  pawed  Qi»  Hoiue  of  BepreaentatlraB  and  tha 
Banata  ahall,  before  it  beoMnaa  a  law,  ba  praaentsd  to  the  Fraeidmt  of  the 
United  Stataa ;  if  ha  approre  he  (lull  aign  it,  bnt  if  not  he  (ball  return  it, 
with  hi*  objaetlona,  to  that  honaa  in  wliioh  It  ahall  have  originated,  who  ehatl 
enter  the  objeotioai  at  large  on  their  jonmal,  and  proceed  to  leoonaider  it. 
If  aftar  inch  reconaideratioa  twa-thitda  of  that  houaa  ahall  agree  to  paea  the 
bill,  it  ahall  be  lant,  together  with  the  nbjeetioni,  to  the  oUiar  houae,  b; 
which  It  (hall  likewiae  be  reooniidered,  and  if  approved  b;  two-thirda  of  that 
hooaa,  it  ahall  become  a  law,  Bnt  in  all  caaee  the  rotai  of  both  honwe  ahall 
b«  determined  b;  ;eaa  and  na;a,  and  the  namsa  of  the  pereons  TOting  for  and 
againvt  the  billahall  be  antared  on  the  journal  of  each  honae  raipectiTe];. 
If  an;  bill  ehall  not  be  retnmed  b;  tha  Preaident  within  tan  da;a  (Sunda;* 
excepted)  altar  it  ahall  have  been  preaaated  to  him,  the  aama  ahall  he  a  law, 
in  lihe  manner  ai  if  ha  had  aigned  it,  onleu  the  CongiaM  b;  their  adjonm- 
tnent  prerenti  ita  return,  in  which  caae  it  shall  not  be  a  taw. 

Every  order,  reaoIutioQ,  of  Tote  to  which  the  concDrrenee  of  the  Senate  and 
tha  Houae  of  Eep^eaentatiTea  may  be  naceuar;  (except  on  a  qneation  of 
adjoumiDent)  eball  be  presented  to  the  Prsrident  of  the  United  State* ;  and 
belbre  the  aame  ahall  take  effect  ahall  be  approved  by  him,  or  being  dia- 


D.qil.zMBlG001^le 


■pproTsd  \yj  bim,  tibtll  Iw  rapuied  bj  two-Uiiida  of  tha  Senate  uiil  Houa* 
of  Bepresaotativai,  uoordiDg  to  the  roles  and  limitttiona  praaaribad  in  ti» 
cueofkbm. 

810.  8.  Tbe  CongT«u  iliall  lutre  powar  to  laif  and  collect  taiae,  dntiaa, 
imposta,  and  excises,  to  paj  the  debli  and  piOTida  for  the  common  defenoa 
and  general  welfare  of  the  United  Statea ;  bnt  all  dutiea,  impoati,  and  ezdaea 
•ball  b«  nniform  throngbont  tbe  United  BtaUa ; 

To  borrow  monej  on  the  credit  of  the  United  State*  ; 

To  regnlate  ooDunire«  with  foreign  nations,  and  among  tbe  Mtvetal  Statta, 
and  with  the  Indian  tribe* : 

To  eatabliah  an  nniform  role  of  naturaliiation,  and  naiform  law*  on  tha 
mbjeot  of  banhraptdea  tbronghoat  the  United  Slates ; 

To  coin  mone;,  ragnlata  tha  valna  theroaf,  and  of  bnign  coin,  and  fix  tho 
standard  of  weighla  and  mB(«ar4a ; 

To  proTide  for  the  poniabmant  of  oonnterfeitilig  tka  ■ecuitiea  and  onnant 
coin  of  the  United  Stataa  ; 

To  establiab  poat-officM  and  post-road*. 

To  promote  tbe  progress  of  acience  and  nsefnl  arts,  hj  seaming  for  limited 
tine*  to  antbon  and  InTenton  tbe  eiclwin  right  to  their  retpediTe  writtsg* 
and  diaooreriea ; 

To  constitate  tribunals  inferior  to  tba  3npi«mg  Court ; 

To  define  and  pnuiah  piraeiM  and  ftloniee  committed  on  the  bi^  (oai,  and 
offences  against  tbe  law  of  naticna 

To  decUte  war,  grant  letter*  of  marqiie  and  reprtaal,  and  make  rale*  con- 
cerning captures  oji  land  and  water  ; 

To  raise  and  support  armies,  bat  no  appropriation  of  mons;  to  that  us* 
■hall  be  for  a  longer  tana  than  two  7eara ; 

To  provide  sad  maintain  a  naTj  ; 

To  make  rales  for  tbe  goTemmant  and  regulation  of  tbe  laud  and  naral  ioroe*; 

To  provide  for  calling  forth  the  militia  to  ezecnte  tbe  law*  of  the  Union, 
■appreaa  inanireotions,  and  tepel  iDvasione ; 

To  provide  (bt  organiiing,  arming,  and  disciplining  tbe  militia,  and  fur 
goreming  sncb  part  ot  them  as  may  be  emplo7ed  in  tbe  siu-vice  of  the  United 
Stetea,  reserrlng  to  tbe  States  nspectirely  the  appointment  of  the  officers  and 
the  aathorit7  cf  training  tbe  militia  according  to  tbe  discipline  preacribed  bj 


le  eiclnsiTC  legiilation  in  all  cases  whatsoeTer,  over  snob  diitrict 
(not  azceeding  ten  mile*  sqoue)  as  ma;,  bj  cession  of  particular  States,  and 
the  acceptance  of  Congress,  become  tha  *eat  of  the  OoTenunent  of  the  United 
States,  snd  to  exercise  like  autborit;  OTer  all  places  purchaaed  bj  the  cousent 
of  tbe  legislature  of  the  fiteta  in  which  the  same  shall  be,  for  the  erection  ot 
forts,  magtiines,  anensls,  dockjirds,  and  other  DSadhil  buildings  ;  and 

To  make  ail  laws  which  shall  be  necesur;  and  proper  for  canTiug  into 
execution  the  foregoing  powers,  and  sU  other  powers  vested  bj  this  Con- 
*tltntiDn  in  tba  OoTarnmeut  of  the  United  Stetea,  w  in  uijr  department  m 
ofioar  thenoH 
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Sio.  9.  The  mJgimtion  m  importtUon  of  meh  panoiu  u  uij  of  ths  St^tea 
now  jtisting  ihall  tiiiiik  proper  to  tdirdt,  eliall  not  be  prohibited  by  tli* 
CoDgrea  prior  to  th«  7««r  one  thoiuuid  eight  hundred  snd  eight,  bnt  k  tax 
oi  diit;^  luj  be  Imposed  on  mob  Imoortation,  not  exceeding  ten  doUui  for 
each  pereon. 

The  privilega  of  the  writ  of  habeas  corpna  shall  not  be  (napended,  obIsm 
wbsn  in  ruin  of  nbellioD  or  invanon  the  pnblio  nfety  may  require  lb 

Ko  bill  of  attainder  or  apotl  facte  bv  iball  be  paaiad. 

Ko  apitation,  or  otbei  direct  tax,  iball  be  Uid,  udIom  tn  proportloti  to 
the  ceniDii  or  ennTneration  heralnbifora  directed  to  be  taken. 

Ko  tax  or  dntj  ihall  be  laid  on  articlaa  exported  from  anj  Stata. 

No  picfeimice  ehall  be  giren  by  any  regnJatfon  of  commero*  or  reTenna  to 
the  porta  of  one  Stata  over  thoee  of  another ;  nor  ihall  naaela  hound  to,  or 
from,  one  State  be  obliged  to  enter,  deer,  or  pay  dntiea  in  anotlter. 

No  money  ahall  be  drawn  ftom  the  Treasury,  bnt  in  consequence  of  appro- 
priationa  nude  by  law ;  and  a  regslar  statement  and  aocotuit  of  the  reoeiptB 
and  the  expenditnna  of  all  pnblic  money  shall  be  pabliahed  tirom  time  to  time. 

No  title  of  nobility  shall  be  granted  by  the  United  States  ;  and  no  pueoia 
holding  any  office  of  profit  or  tnut  tmdeT  th«m  stall,  without  tho  eonient  of 
the  Oongrao,  accept  of  any  present,  smolnmsnt,  office,  or  title,  of  sny  kind 
whaterer,  from  any  king  prince,  ar  foreign  state. 

SM.  10.  No  State  shall  enter  Into  any  treaty,  allianoe,  or  conlMerBtlon  i 
grant  lettaia  of  marqne  or  reprinl ;  coin  money ;  emit  bills  of  credit ;  mako' 
any  lliing  bat  gold  and  ailTsr  coin  a  tender  in  payment  of  debts ;  pan  any 
bill  of  attainder,  o  felt  faata  taw,  or  law  impaising  the  obligation  of  oon- 
tracts,  or  grant  any  title  of  nobility. 

Ho  Stata  shall,  without  the  .cooMmt  of  the  Oongrees,  lay  any  impost*  or 
duties  OB  import*  or  export*,  except  what  may  be  absolutely  nnrrwilj  for 
•lecnting  its  Inspection  law* ;  and  the  net  prodnoe  of  all  datie*  and  impost*, 
laid  by  any  State  on  imports  or  exports,  shall  bs  for  the  use  of  the  Treasury 
of  tbo  United  States ;  and  ill  meh  law*  *hall  be  tabjeot  to  the  rcTliion  and 
control  of  the  Congress. 

No  State  shall,  without  the  ocnaent  of  the  Congress,  lay  any  du^  of  ton- 
nage, keep  troop*  or  *hlps  of  war  in  time  of  peace,  enter  into  any  agraemesfc 
or  compact  with  another  State,  or  with  a  foreign  power,  or  engage  in  war, 
unless  actually  ioraded,  or  in  such  imminent  danger  a*  will  not  admit  of 
delay. 

ABIICLB    n 

Sxonoii  1.  The  executive  power  shall  be  vested  In  a  Preaident  of  th» 
United  State*  of  America.  Be  shall  hold  hia  office  during  the  tsim  of  fbor 
years,  and,  togsthsr  with  the  Tice-rraddsnt,  chosen  for  the  same  tenn,  b« 
elected  aa  follow*  > 

Each  State  ihall  appoint,  in  auch  manner  aa  the  legialature  thereof  WKf 
dinet,  a  nninber  of  elactors,  equal  to  the  whole  nuinbiT  of  Senaton  isd 
BepresentativeB  to  which  the  State  may  be  entitled  in  the  Congress ;  tn^ 
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no  3«utor  or  Bapnwntativa,  oi  pvnoD  holding  «li  oOm  of  traft  ot  pidtt 
tmdar  tli*  United  Statca,  ihall  ba  Kppointsd  ui  alvolM. 

[Tlw  clMton  ilull  mMt  in  thdi  nipvetiva  SUtai,  and  voto  I;  tellot  tot 
two  panoiu,  of  whom  on*  at  laut  ihiU  not  be  ui  inhabitant  of  Ou  mnu 
Btata  with  tbomielTM.  And  thsy  ihall  maka  »  Uit  of  all  tho  ;<nana  Totad 
for,  and  of  the  umnbci  of  votaa  for  each  ;  which  liit  tbtf  (hall  aigii  .and 
eartify,  and  tranimlt  Maled  to  the  aeat  of  the  OoMmmant  of  tha  Dnitad 
State*,  Greeted  to  the  Pnddant  of  th*  Sanata.  Tha  Pnaidgnt  of  the  Sfouta 
ahsH,  in  tha  picaanoe  of  tha  Senate  ud  tha  Hooaa  of  EapreaantntiTea,  op«n  att 
tha  eartlfloataa,  and  tha  votaa  ahall  than  ba  connted.  Tha  peraon  haring  tin 
greataat  ntunbar  of  Totai  ahall  be  the  Pnaidan^  if  mek  number  be  a  mqority 
of  the  whol*  nnmber  of  electon  appointed  ;  and  if  than  be  more  than  one  who 
have  mch  m«jori^  and  faa*B  an  aqnal  nnmbei  of  Totea,  then  tha  Hooaa  of 
BeprewntatiVke  ahall  immediately  ohooM  by  ballot  one  of  them  for  Pieaidant ; 
and  if  no  poion  have  a  m^ority,  then  &om  tha  fira  highaet  on  tha  liat  tho 
Mid  Hooaa  ihall  in  Uka  manner  chooaa  the  Pieaident.  Bnt  in  chooaing  the 
Praaidant,  the  vote*  ahall  ba  taken  by  Statea,  tha  raptaaantation  from  each 
State  hanng  one  rota  ;  a  qoomm  for  thia  pnrpoaa  ahall  conaiit  of  a  mambor  or 
uemben  from  two-thiida  of  tha  Statea,  and  a  m^ority  of  all  the  Btatea  ahall 
b«  naceaaaty  to  a  choioe.  In  every  eaae,  after  the  choice  of  the  Pnddant,  tha 
peraon  having  tha  greataat  nomber  of  Totee  of  tha  electon  ahall  be  the  Tiea- 
Praaident ;  hut  if  than  ahoold  remain  two  oi  mon  who  have  wioal  votei  the 
Sanata  ahall  chooaa  &om  them,  by  ballot,  tha  Tice-Freaident.  ] ' 

Tha  Congrea*  may  datennine  <Jie  time  of  chooaing  the  electon,  and  the  day 
on  which  thay  ahall  give  Uuir  Tota* ;  which  day  ahall  ba  the  aama  throoghoat 
tha  Unitad  SUtee. 

Vo  peraon  except  a  natoral-hom  citlien,  or  a  cldien  of  the  United  Statai 
«t  the  time  of  th*  adoption  of  thia  Conatitntioi),  ahall  be  eligible  to  the  office 
of  Fraaident ;  neither  ahall  any  penon  be  eligible  to  that  office  who  ahall  not 
have  attained  the  ag*  of  thirty-fiT*  yean,  and  be*n  fonrtaan  yean  a  naidaat 
within  tha  Unit«l  Statea. 

In  eaa*  of  the  nmoval  of  th*  Fraaident  from  office,  or  of  hia  death,  laaig- 
nation,  or  inability  to  diacharge  the  powan  and  dotiea  of  tha  aaid  office,  th« 
Jam*  ahall  devolve  on  th*  VicO'Pnddent,  and  the  Oongrea*  may  by  law  pro- 
rlda  for  th*  caa*  of  nmoval,  death,  roiignation,  or  inability,  both  of  the 
Preddent  or  Tioe-Preaidan^  declaring  what  officer  ihall  then  act  aa  Pnaident, 
and  anch  officer  ahall  act  accordingly.  nutU  the  djiability  be  removed,  or  a 
Proaidant  ihall  be  elected. 

The  PraddenI  ahall,  at  atatad  timae,  receive  for  hia  eerricea  a  oompenution, 
whldh  ihall  neithsr  be  increaaed  nor  diminiahed  dnring  tha  period  for  which 
he  ahall  have  been  elected,  and  hs  ahall  not  recaiva  within  that  period  any 
other  emolnment  &om  the  United  Statea,  or  any  of  them. 

B«foN  he  antar  on  tha  eiecntion  of  hii  office,  he  ihall  take  the  following 
oath  or  affirmation ; 

*  Thl*  cUn*e  hi  bnskata  haa  bean  aopeneded  by  th*  Xlltb  Ameudmant. 
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"  I  do  wlemnlr  bwmt  (or  tfirm)  tlut  I  will  (uthAiU;  axwnta  tlia  office  of 
Pn^uit  of  tliB  United  8bta>,  Mid  will,  to  tha  best  of  m;  tbili^,  prsMrvs, 
pTotaot,  mi  dsfsBd  ths  Conititation  of  ths  Dnitod  Statu." 

Sma.  i.  The  Pmldsot  ilull  1m  commudsi-iii-aliiaf  of  tho  tnaj  mnd  txrj 
of  ths  Unitsd  Stdtes,  and  of  tlis  P'l'*i>  of  tliB  MTsnl  Statin,  whon  callod  into 
ths  aottwl  lervios  of  ths  United  States  ;  he  latj  iai]mn  ths  o^ion,  in  writ- 
ing, of  the  principal  officer  in  each  of  tbe  eisontlTe  departmenta,  npon  anj 
nt(j«et  relating  to  the  duties  of  their  respeotlTa  offieos,  and  he  shall  hare 
pown  to'  giant  reprieve*  and  pardou  fot  offenoas  against  tha  United  States, 
exoapt  lu  cases  of  impuobment. 

Ha  shall  have  power,  by  and  with  the  adTics  and  ooneent  of  the  Senate,  to 
make  treaties,  provided  two-thirds  of  the  Senators  prsssnt  cononr ;  and  ha 
shall  nominate,  and  bf  and  with  the  Advice  and  eonsent  of  tbe  Senate,  shall 
appoint  ambaesadon,  other  pnblio  ministers  and  consols,  jndgei  of  the  Sd- 
preme  Court,  and  all  other  officers  of  the  United  States,  whoaj  ippointmenta 
an  not  herein  otherwise  provided  for,  and  which  shall  he  established  hj  law ; 
bnt  the  CongreM  nta7  hj  law  vest  the  appointment  of  inch  inferior  officers,  as 
thty  think  proper,  in  U>*  Freeidant  alona,  in  tbe  courts  of  laws,  or  in  the 
heads  of  dspartmsnta. 

Ths  FrMidant  shall  bavo  power  to  fill  up  all  vacaneiH  that  maj  happen 
doling  the  racasi  of  the  Senate,  hj  granting  comniinions  which  shall  expire 
at  ths  end  of  their  next  session. 

Sm.  8.  Hs  shall  &om  time  to  time  give  to  the  Congrass  information  of  tha 
state  of  tha  Union,  and  recommend  to  their  oontideration  nich  measoiea  as 
he  shall  Judge  necassary  and  expedient ;  hs  ma;,  on  eztraordinarj  occanons, 
oonvena  both  homes,  or  either  of  them,  and  in  case  of  diaagraemeat  between 
Uiem,  with  respect  to  the  time  of  adjoanunant,  be  ma;  adjonm  them  to  taoh 
time  as  he  shall  think  [tropsr ;  hs  shall  leceivs  ambassadors  and  other  public 
ministers';  he  shall  take  care  that  the  lawa  be  fsithfhll;  executed,  and  shall 
oommisaioa  all  the  offican  of  the  United  States. 

Sio.  i.  The  Frseident,  Tice-Preddent,  and  sll  civil  ofilcan  of  tha  United 
States,  ahall  be  removed  &om  office  on  impeaohment  tor,  and  conviction  of, 
treason,  bribery,  or  other  high  Crimea  and  misdameauoun. 

AETICLE   III 

Sconoir  1.  The  Judicial  power  of  the  United  States  shall  be  vsetad  in  one 
Supreme  Court,  and  in  such  inferior  conrte  as  tha  Congress  may  from  time  to 
tims  ordain  and  establish.  Tha  jndges,  both  of  the  Supreme  and  inferior 
conTtI^  shall  hold  theii  officee  during  good  behaTiour,  and  shall,  at  stated 
times,  rsceive  for  their  services  a  compenwtion,  which  shall  not  be  dlminisbed 
during  thaii  continuance  in  office, 

Bto.  2.  The  jttdieial  power  shall  extend  to  all  eases,  in  law  and  sqoi^, 
arising  nnder  this  Constitution,  the  lam  of  the  United  States,  and  bmaties 
r  which  shall  be  made,  under  their  authority ;  to  all  cases  affeotiBK 
'    I,  other  public  ministen,  and  consuls ;  to  all  cases  of  admiralty 
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and  maritim«  jurudiotieo  ;  to  eantrofoniea  to  irliich  the  Uiiitad  Btatai  ihiU 
Im  a  putj ;  to  controvaniH  batwMD  two  or  mora  State* ;  bttwaan  a  Btat* 
and  dtinnt  of  anothu  State ;  betrntn  dtiieiu  of  diffarent  Stata — bctman 
oitiitiu  of  the  nine  Stal«  claiming  landi  under  grants  of  diffarent  States, 
and  betwoen  a  State,  or  the  dtixant  tiieno^  and  tattiga  *tat«,  dtiisne,  or 
mbjeot^ 

Id  iU  feme  affecting  ambanador^  otLer  pnblio  miniittn  and  eonnle,  and 
thoM  in  which  a  State  ihall  be  &  party,  the  Supreme  Conrt  ihall  haT*  original 
jniiadictioli.  In  all  the  other  eoMe  before  mentionBd,  the  Supreme  Conili 
■hall  hare  appellmte  jnriidietian,  both  M  to  law  uid  fact,  with  inch  eieeption, 
and  nnder  moh  regolationi  ai  the  Congress  shell  make. 

The  trial  of  all  crimes,  except  in  oaue  of  ittipeachnient,  ehall  be  by  jniy  ; 
and  each  trial  shall  b«  held  in  the  State  where  the  said  crimes  shall  have  been 
oommitted  ;  bat  when  not  committed  within  any  State,  the  trial  shall  be  at 
anch  place  or  places  h  thi  Congress  ma;  by  law  hire  directed. 

Saa  S.  Treason  against  the  United  States  shall  eonsist  only  id  ICTfing  war 
■gunst  them,  or  in  adhering  to  their  euetniea,  giring  them  aid  and  comfort 
No  person  ehall  be  oonricted  of  treason  Tuileea  on  the  testimony  of  two  wit- 
nesses to  the  same  overt  act,  or  on  confession  in  open  court. 

The  Congrsn  shsU  have  powet  to  declare  the  ponishment  of  beason,  bat 
BO  attainder  of  treason  shall  work  oomption  of  blood,  or  forftdtOM  except 
during  the  life  of  the  penon  attainted. 

ABTICLB  IT 

SEonoiT  1.  Fall  faith  and  credit  shall  be  given  In  each  State  to  the  pnbUe 
acts,  records,  and  judicial  proceedings  of  every  other  Stite.  And  the  Congraia 
may  by  genaml  laws  prescribe  the  manner  in  which  euoh  sob^  tvoords,  snd 
prooeediage  sLsll  be  proved,  and  the  effect  thereoC 

Sao,  i.  The  oitiiens  of  each  State  shell  be  entitled  to  all  piivil^ea  and 
immnnities  of  citizens  in  the  eeveral  Stetes. 

A  person  charged  in  any  State  with  tr«Mon,  felony,  or  other  orine,  wha 
•hall  fee  from  jastioe  and  be  found  in  another  State,  shall,  on  demand  of  the 
executive  authority  of  the  State  from  which  he  fled,  b«  delivered  up,  to  be 
removed  to  the  Stste  having  jurisdiction  of  the  crime. 

No  penon  held  to  servioe  or  labour  in  any  State,  nnder  the  laws  thereof, 
•scaping  into  another,  shall,  in  conseqnence  of  an;  law  or  regulation  theratn, 
be  discharged  from  such  servioe  or  labour,  bnt  shall  be  delivered  up  on  claim 
«f  the  part;  to  whom  such  servioe  or  labour  ma;  be  dns. 

3ia  S.  New  Statee  ma;  be  kdmitted  by  the  Congress  into  this  Union ; 
Imt  no  new  State  shsll  be  formed  or  erected  within  the  JDrisdictJan  of  any  other 
State ;  nor  an;  State  be  formed  b;  the  junotion  of  two  or  more  State*,  or  parts 
«f  States,  without  the  consent  of  the  legitlatores  of  the  States  conc«n:ed  «* 
iretl  ss  of  the  Congretsi 

The  riingiees  shaU  have'  power  to  dispose  of  and  make  all  needful  rulM 
•nd  regulation*  lupecting  tiie  territory  or  other  pro^rty  belonging  tJ  the 
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United  Stetos ;  and  uotliiiig  in  thii  CoiutitDdan  iliall  b«  M  oonatrntd  i>  to 
pnjndiot  mit  cUlmi  of  Qm  Unltsd  Stttea,  or  of  anj  piitlcolu  State. 

3».  1.  Th«  Uoitad  Statu  >h»Il  gnanntaa  to  nnj  Stata  In  thli  Union  a 
TapnbllcanfonnciCgoTsnmietlt,  and  shall  protect  each  of  thorn  agafnat  InTMJon  ; 
and  on  application  of  tha  legialatnre,  or  of  th«  exMintin  (whea  th*  lagUlatnn 
cannot  h«  oan*«Md),  igainit  damutic  Tiolsnoa. 

ABTICLB  T 
Th«  Congraaa,  irhsiienr  two-thirda  of  both  honaai  ihall  dwm  it  neoMaary, 
■hall  pTOpoia  amandmanii  to  thii  Conititntioii,  oi  on  the  application  of  the 
IsgiilatoTOi  of  two-thlida  of  tha  •avaral  Stataij  ahall  call  a  MQTentioa  for  pro- 
poaing  amenilmenta,  vhich,  in  either  CMt,  ahall  be  valid,  to  all  intenta  and 
pUTpoifa,  aa  part  of  thia  Conititntion,  whan  ratified  bj  tha  lagialatnna  of 
three-fonrth)  of  the  aeveral  Statu,  Or  bj  convantiona  in  three-fonrtha  thereof, 
aa  the  one  or  the  other  node  of  ratificatioo  may  be  propoaed  by  the  Congraaa  ; 
prnvided  that  no  amendmenta  which  may  be  made  prior  to  the  year  one 
thouaand  eight  hnndred  and  eight  shall  in  any  manner  affeot  the  first  and 
fourth  claoMa  in  the  ninth  Mction  of  the  first  article ;  and  that  no  State, 
withont  its  oonsent^  ahall  be  deprired  of  iti  eqnal  infiaga  in  tht  Senate. 

ABTICLE  TI 

AU  dabta  contracted  and  engagement*  entered  into,  before  &t  adoption  of 
thia  Conetitntion,  ahall  be  aa  Talld  agalntt  the  Onitad  Btatai  nndar  thia  Con- 
stitQlJon  a*  nnder  the  Confederatioi: 

Thia  Conatitation,  and  the  laws  of  tha  Unitod  States  whiah  shall  be  made 
in  pumuuica  thereof,  and  all  treaties  made,  or  which  shall  be  mads,  under 
the  authority  of  tha  United  States,  ahall  ba  the  sapreme  law  oC  the  land  ;  and 
the  jndge*  In  every  State  shall  be  bonod  thereby,  any  thing  in  the  constitD' 
tion  or  law*  of  any  State  to  the  contrary  notwithstanding. 

The  Senator*  and  RepresentatiTas  before  mentioned,  and  the  members  of 
the  ssTeral  State  legislatona,  and  all  ezeenttva  and  jndicial  officera,  both  ot 
the  United  States  and  of  the  aareral  States,  ahall  be  bonnd  by  cath  or  affirma- 
tion to  support  tliis  Constitution  ;  bnt  no  raligiona  teat  ahall  evar  ha  required 
as  a  qoallfication  to  any  offloa  or  public  taut  nnder  the  United  Stataa. 

ABTICLE   Til 
The  TvUfloatlon  of  the  oonTentionB  of  nine  States  shall  be  nffloient  for  tha 
eatablishment  of  this  Conititntion  between  the  States  to  nti^dng  Uw  same. 
Done  In  Confantion  by  tha  onanimons  oonaant  of  the  States  present,'  tbe 

*  Rhode  Idand  ws*  not  repnsanted.  Sevtral  of  the  delegates  had  left  the 
Oonvantlon  hefoti  It  oonnlndad  Its  labonn,  and  soma  other*  who  remained  reftued 
to  algn.     In  all,  66  dslegatee  had  been  appointed,  CS  attended,  SB  signbd 

Tha  first  ratlftoation  was  that  at  Dalawin,  Dee.  7,  17S7  ;  the  ninth  (bnnglni 
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SmntMntli  day  of  SaptembBi,  in  Uia  tcu  of  our  Lonl  1767,  and  of  ths  Id- 
dai«Bd«noa  of  ths  United  Slatw  of  Amaria  tli«  Twalith. 

In  Wititxh  wheraof  m  htjt  hsrennto  snbicribod  onr  nunei. 
Op.  Wabhimotoh, 
FrttidL  mud  Dffutg  frvm  Virginia. 

Nut  EampMrt'~S<Aai  Lftegdoa,  Hiohotu  Qilnuui.  MaaoAtuMM — 
Hathuiial  Qorhuo,  Bofns  King.  CtnuMtitmt — Wm.  S«ml.  Johiuon,  Bogir 
ShwTOkii.  Nne  York — AlszuidBr  Hamilton.  tTnoJtnt)/ — WiL  LiringitMi, 
Wm.  PattinoD,  DiTid  Bi'su-lBf ,  Jon*.  *D*7toii.  JVniuyleania — R  Fruiklin, 
Thca.  Pitzumoos,  Thoma*  Miffiln,  Jarad  InganoU,  Roht.  Honia,  Jamca 
WOaan,  Geo.  Cljmet,  Oimv.  Monu.  Ddaaan—Qm.  Baad,  BIcliard  Banet^ 
Qmmiag  Bsdfacd,  Jan.,  Jaoo.  Broom,  John  DiekinaoiL  Jtaryland — Jama* 
H'Heiuy,  Dan.  Carroll,  Dan.  JcDifar,  of  St.  Thornaa.  Virginia— John  Blair, 
Jamaa  Madiaon,  Jmi.  IforA  Carolina — Wm.  Blount,  Hagh  .WiUiamaoa, 
Btcb'd.  DoblM  Speight.  SouA  Caralina — J.  Batlcdge,  Charle*  PinokDty, 
Chorlaa  CotoworUi  nncknaj,  Piaro«  Bntlsr.  Otoryia — William  Tmr,  A.'br. 
Baldwin. 

Altai;  WiUJJLK  ixcKtox,  Sterdarg. 


ArtielM  i»  addUiM  b>,  ami  ammdmml  of,  Uu  CmutituUm  of  flu  Utatti 
Slala  ef  Amtriaa,  ynpoted  by  Oangrat,  and  rattfi^  fry  Ou  Ltgiilaturtt 
(^  Uu  mwttl  Sleia,  jnirtuaitt  to  Ou  fiflh  ArticU  of  Ott  origimal  Cm- 

ABTIOLE   1> 

CoDgrm  shall  malca  no  lav  rapaot^ig  an  eih>bU*bmsnt  of  nligion,  or 

[irohlbiting  the  tna  azercias  tharaof ;  or  abridging  ths  freedom  of  apeeoh  or  of 

the  ^iM ;  or  the  Hgtit  of  the  people  peac««b1j  to  uumble,  and  to  petition 

Oke  GoTSTiunsnt  for  a  redi««a  of  grievance*. 

AETICLR   11 
A  *reIl-iBgnlat«d  militia  b«ing  neoeiwry  to  the  aecartt;  of  •  frae  atate,  the 
light  of  the  people  to  keep  and  bear  arma  ahalj  not  be  infringed. 

ABTICLE   III 
No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  hotue,  Trithont  the 
eoiuent  of  ths  oimer,  nor  in  the  time  of  war,  bat  in  a  manner  to  be  prescribed 
l^law. 


e  SI,  17BS  ;  the  last, 

I  Amsodnisnta  1-X  InclulTe  ware  proposed  b;  Conmas  to  the  Legiilatnre*  of 

the  SUtes,  Sept.  25,  17BP.  and  ntifled  irSe-SI. 
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ABTIOLB  IT 

Tha  ri^t  of  tlis  peopla  to  b«  ucnn  in  thtlt  panoiu,  Iiotum,  p«p«n,  Ulil 
•ffMb,  igunit  Tmreuan&bla  Muchci  uid  nimrei,  ihkll  not  b*  TioUtad,  utd 
no  winuiU  iliall  iMue,  but  upon  piobiblg  <:aim,  iQpporUd  l:^  oaQi  or  afBr- 
mktioii,  and  putionluly  dMoribing  tha  place  to  b*  Muohed,  and  tha  panon 
at  tMngt  to  Imi  aaiiad. 

AETICLK   V 

Ko  peiaon  ahall  Im  bald  to  apawet  for  a  capital,  w  otharwtaa  inbrnooa 
arima,  unleaa  en  a  pnaantmant  ot  Indictment  of  a  grand  jarj,  iinapt  in  cuea 
•riaiDg  in  tha  land  or  nanJ  foroea,  or  in  the  militia,  when  in  actual  ■arrice  in 
time  of  war  or  poblio  danger  J  noi  shall  anj  panon  be  aolfjeot  foi  the  aama 
offence  to  be  twioa  pat  in  jeopaTd7  of  life  or  limb  ;  nor  ahall  be  oompelled  in 
anf  criminal  oaaa  to  be  a  witnea*  againat  hlioaelf,  nor  be  deprirad  of  life, 
libertfi  or  propettr,  witbant  doe  procea  of  law ;  nor  aball  privata  pr^ieily 
be  taken  lor  pablio  Daa,  without  jnit  compengation. 

ARTICLE  VI 

In  all  criminal  pro««cntion«,  tha  aecnnd  ahall  enjoj  the  right  to  a  speedj 
and  pnblio  trial,  I^  an  impartial  jui;  of  the  St«te  and  diitriot  wherein  tha 
crime  ihall  bare  been  committed,  which  diatrict  aball  bava  been  prsrionalj 
aecertained  by  kv,  and  to  be  iofoimed  of  the  nature  and  cansa  of  Uie  aceuaa- 
tion  ;  to  be  con&ontad  with  the  witnaaaM  againat  bim  ;  to  have  oompnleorj 
pTDceaa  for  obtaining  witneasea  in  bia  favonr,  and  to  bare  the  tniitanoe  of 
eonnaal  for  hia  dafenoa. 

AETICLE  Vn 

In  Buiti  at  common  law,  where  the  raliia  in  controvenr  ahall  exceed  twenty 
dollar^  Uie  right  of  trial  bj  J1117  ahall  be  praaarred,  and  no  &ct  tried  b;  a 
jury  aball  be  atberwiia  ra-eumined  in  usj  conrt  of  the  Cnitad  Statee  than 
according  to  tha  ralee  of  the  oommoil  law. 

AETICLE   Vm 
Eieeadve  ball  ihall  not  ba  reqtiirad,  nor  eiceaiiTe  finea  impoeed,  nor  enel 
■ad  nuuKLal  poniahmenta  inflicted. 

AETICLE   IZ 
The  enoineration  of  the  Constitntion,  of  oert^  righti,  aball  not  ba  con- 
rtined  to  den;  or  diiparage  othan  retained  bj  the  people. 

ARTICLE  Z 

Tht  powera  not  dalagatad  to  tbe  United  Statea  bf  Om  Coustitntlon,  nor 

prohibited  by  it  to  the  State*,  an  reMired  to  the  SUtaa  napectirely,  m  to 
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ABTICLE  XI> 

The  jodjciil  power  of  the  TTnited  Statw  th^l  not  be  eoutnted  to  uteiid 
to  *af  nit  in  liw  or  eqnltj,  commenced  or  proteeatcd  igtiut  one  of  the 
United  Statei  hj  citiieiu  of  uiothsr  State,  or  by  dtiMna  or  entiieota  of  mj 
tOTiiga  Stats, 

AETIOLE  XII  = 

The  elector!  ihall  meet  in  their  reapectiTe  Statei,  ind  vote  by  ballot  for 
Preddent  aod  Vice-Freddent,  one  of  irham  at  lutt  ihall  not  be  mi  inlubitant 
of  the  tame  State  with  themselTei ;  they  (hall  name  in  their  balloti  the 
panon  voted  for  ai  PreiideDt,  and  in  distinct  baUoti  the  panon  voted  for  as 
Vic«-Fr««ident,  and  they  ehall  make  distinct  liata  of  all  peraone  voted  lor  aa 
Preiident,  and  of  all  peraoni  voted  for  ae  Tice-Freaident,  and  of  the  nnmber 
of  Totea  for  each,  which  liita  they  ahall  li^  and  certify,  and  banamit  sealed 
to  the  laat  of  the  OoTemment  of  the  United  States,  directed  to  the  Pnwident 
of  the  Senate ; — The  President  of  the  Senate  shall,  in  Uie  presence  of  the 
Senate  and  Honae  of  Bepnaentative*,  open  all  the  certiflcate*,  and  the  votes 
■hall  then  be  counted ; — The  psrsoii  having  the  greatest  nnmber  of  votes  for 
President  shall  be  the  President,  if  snch  nnmber  be  a  nujority  of  ths  whole 
nnmber  of  eleeton  appointed  ;  and  if  no  person  have  snch  majority,  then 
from  the  peraons  having  the  highest  nnmbers  not  sicesding  thrve  on  the  list 
<^  those  voted  for  as  President,  the  Honae  of  BepresentatlTes  shall  choose 
immediatelj,  by  ballot,  the  President,  But  ia  choosing  the  President,  the 
vote*  shall  be  taken  by  States,  ths  representation  &om  each'State  having  one 
vote ;  a  qnarnin  for  this  purpose  ihall  conaist  of  a  member  or  members  from 
two-thirds  of  the  States,  and  a  majority  of  all  the  States  shsll  be  neeeffiary  to 
■  choice.  And  if  the  Honse  of  Bopresantatives  shall  not  choose  a  Praddsnt 
whenever  the  right  of  choioe  shall  devolve  upon  them,  before  ths  fourth  day 
of  llarch  next  following,  then  the  Tice-Preaident  shall  act  is  Preaiden^  as 
In  the  case  of  the  death  or  other  constitntional  disability  of  ths  President. 

The  person  having  the  greatest  niunber  of  votes  as  Tice -President  shall  be 
thBTice-Fresident,ifsaahniunberbea  majority  of  the  whole  aumberof  electon 
appointed,  and  if  no  person  have  a  majority,  then  from  the  two  highest  nnm- 
ber* on  the  list  ths  Senate  shall  choose  the  Yice-PresidBnt ;  a  quoroni  for  ths 
pnrpoas  shall  consist  of  two-thirds  of  the  whole  nnmber  of  Senators,  and  a 
majority  of  the  whole  nnmber  shall  be  necessary  to  a  choice.  Bnt  no  person 
constitntionaUj  ineligible  to  the  office  of  President  shsll  be  eligible  to  that 
of  Tiee-President  of  the  United  SUtes. 


>  Amendt.  XI  wu  prapoied  by  Cosgnsa  BapL  B,  1794,  snd  declared  to  have 
SB  raUfied  by  the  l^IatnniB  of  the  three-fourths  of  the  Btsl«s,  Jsjl  B,  1798. 
■  Amendl.  XII  wss  proposed  by  Congress  Dec  12,  180S,  and  declared  to  hsve 
m  raUfled  Sept.  S5,  1S04. 
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CONSTITDTION  OF  THE  XmiTED  STATES 


ABTICLE  X1II> 

9IOTI0M  1.  Ndthw  ilkTeTj  Dor  inToIanUry  wTrltod*,  «XMpt  u  ft  pnaJtli- 
mant  fot  enm*  whereof  the  putj  ibkll  ha**  bMn  .dnlj  oonTioted,  ih&ll  ezut 
vltlua  the  Unitad  State*,  or  ui;  pUoa  nibjaet  to  t^ir  jotudictioii. 

Bia  2.  CongnM  eluH  luva  power  to  enforce  thii  artiole  bj  ApproprUte 
legitUtloiL 

ABTICLE  XIY» 

SaoTiON  1.  All  penoni  born  or  natnrftUzed  in  ths  Vnitad  SI«t«B,  ud  sub- 
ject tif  the  jurisdiction  thereof,  are  citizens  of  the  United  Ststei  and  of  the 
State  wherein  they  ndde.  No  State  iball  make  or  enforce  an;  Uw  which 
shall  abridge  the  privilegu  or  immnnitiBa  of  citjiecs  of  the  United  Statsi ; 
nor  sUaU  any  State  daprire  an^penon  of  life,  liberty,  or  property,  without 
da*  prooees  of  law ;  nor  deny  to  an;  perton  within  ita  jariadiction  the  equal 
protection  of  tbe  Uwa. 

Sbc  2.  BepreeentadTDS  shall  be  apporlionsd  among  the  aereral  States 
according  to  theii  reepactire  numbers,  counting  the  whole  nnmber  of  penosa 
in  each  State,  excluding  Indians  not  taxed.  But  wben  the  right  to  rcU  at 
any  election  for  the  choice  of  alectora  foe  President  and  Tice- President  of  the 
Unitad  Stataa,  BepresentatiTsa  in  Congreaa,  tbe  ezecntiTS  and  judicial  officers 
of  the  State,  or  the  memben  of  the  legislature  thereof,  ia  denied  to  any  of  tbe 
male  inhabitania  of  such  State,  being  twenty-one  years  of  age,  and  citizens  of 
the  United  States,  oi  in  any  way  abridged,  except  for  participation  in  re- 
bellion, or  other  crime,  the  basis  of  repreaealatlon  therein  shall  be  reduced  in 
the  proportion  which  ths  aomber  of  such  male  citizens  shall  bear  to  the  whole 
number  of  male  citixens  twenty-one  years  of  age  in  such  State. 

Ssc.  S.  No  pefson  shall  be  a  Senator  or  Bepresentatire  In  Congnaa,  or 
elector  of  Preaident  and  Tiee- President,  or  hold  any  office,  dvil  or  military, 
nndei  the  United  States,  or  onder  any  State,  who,  having  pntTiousIy  taken 
an  oath,  at  a  member  of  the  Congress,  or  as  an  officer  of  the  United  States,  or 
as  a  member  i^  any  State  tegislatnre,  or  aa  an  eiecutiire  or  judioial  officer  oF 
any  State,  to  support  the  Constitution  of  the  United  States,  shaU  have  en- 
gaged in  insurrection  or  rebellion  against  ths  same,  or  given  aid  or  cotnfoct  to 
the  enemies  thereat  But  Congress  may,  by  a  vote  of  two-thirds  of  each 
House,  rsmore  such  disability. 

Seo.  i.  Thevalidityof  the  public  debt  of  the  United  States,  authorized  by 
law,  including  debts  incurred  for  payment  of  pensions  and  bounties  li>r  ser- 
Ticaa  in  auppressing  insurrection  or  rebellion,  shall  not  bs  questionsd.  But 
neither  the  United  States  nor  any  State  shall  assume  or  pay  any  debt  or 
-obligation  incurred  in  aid  of  insurrection  or  rebellion  against  the  United 

'  Amendt  XIII  was  propoHd  by  Cangien  Feb.  1,  I8S5,  and  declared  to  htve 
been  ratUed  by  27  at  the  36  States,  Dec  IS,  1SS5. 

■  Amendt.  XIV  was  proposed  by  Congress  Jdds  1<S,  1866,  and  deals. 
been  raUOed  by  SO  of  tbe  S6  SUtes,  July  38,  18SS. 
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APPBKDIZ 


Stataa,  or  ui;  cUim  for  tha  lou  or  mnuidpttioii  of  uij  ilaTs ;  Imt  ill  nob 
<l«lits,  obligatloiu,  lud  cUimi  ihaU  1m  luld  flligil  ind  raid. 

Sao.  B.  Tha  CongrtM  thill  luva  powar  to  eDfaito,  1>7  appropiuta  U^il»- 
tion,  the  pNTivDU  of  thii  uticla. 

ABTICLB   XV' 

Sbotioh  1.  Tba  right  of  citiieiia  of  tha  Uoitsd  Stattt  to  vota  ilull  not  ht 
daniad  or  abridgsd  \)j  the  tliut«d  St&ta*  or  taj  Stkte  on  ucoost  of  tMO, 
oolonr,  or  preTioui  umdition  of  aarrituda. 

Bma.  2.  Th«  Congren  ihall  luve  powsr  to  aalbice  thli  ulicla  by  appropiute 
lagjilalioii. 
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CONSnTDnON  OF  THE  STATE  OP  CAUFORNU" 


Adopted  in  CDDTHitiini  it  SMnuasnto,  Haieh  8,  a.s.  1S7>  :  nbmittwl  to 
and  ntUtd  b7  th(  Psople,  Hk;  7,  18TB. 


FEKAKBLS  AND  DECLARATION  OF  BIQHTS 


yta,  Oie  pM|^  of  ths  Bttta  of  CalUomU,  gntafol  to  Almighty  Ood  tar  on 
bMdom,  in  onler  to  Monn  4nd  p«rp«tn«t«  itt  bl•MiDgi^  do  tttdblUli  thi*  Con- 
•titntian. 


SwnoH  1,  All  man  «rg  by  ntton  frae  and  indepandsnt,  Miit  hare  oertain 
Intlienatl*  ngbta,  among  which  an  than  of  a^joyiog  and  dsfanding  life  and 
]ib«r^ ;  acquiring,  ponsning,  and  protecting  proper^ ;  and  panning  and 
obtaining  lafsty  and  happinui. 

Sk.  2.  All  political  power  ii  inherent  In  the  people.  Qovernment  ii  iu- 
■titated  for  the  protagtion,  aeenrity,  and  benefit  of  the  people,  and  they  have 
the  right  to  alter  or  rafonn  the  aame  whanever  the  public  good  may  require  it 

8aa  8.  The  aute  of  California  ii  u  inmparabla  part  of  the  American 
Union,  and  the  Constitution  of  the  United  Statei  ia  the  aaprame  law  of  the 
land. 

Bio.  4.  The  tree  azertiae  and  enjoyment  of  religions  profeiuion  and  wor- 
ahip,  withoat  diacrimination  or  preference,  ahall  far  ever  be  guaranteed  in  thia 
State  ;  and  no  peraon  ahall  be  rendered  incompotent  to  be  a  witness  or  jaroi 
on  account  of  hia  opiniona  on  mattan  of  rsligioua  belief ;  but  the  liberty  of 
conacienoe  hereby  aecured  shall  not  be  ao  construed  ai  to  eicuao  acta  of 
licentaousneas,  or  juatiTy  practirea  inconaiateat  with  the  peace  or  the  safety  of 
theStata, 

Bbo.  G.  The  pririlege  of  the  writ  of  habeaa  corpus  shill  not  be  ana^nded 

'  I  take  thia  tnm  ao  official  edition  publlalied  in  1887,  aid  eoDtalaiog  a  fair 
ameadmeuts  made  rinca  1879. 

For  a  nTertnu  to  some  of  the  more  remarkable  proTlsions,  an  note  at  end. 
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milm  wbtn.  In  «•■•  of  nb«Ilii>n  or  InTuipn,  the  pnbUe  nfet;  nuj  itqnin  tha 


Sxo.  S.  All  peraoni  ihall  b*  bailable  by  nlBciaDt  nmliw  nnlMi  for  apilal 
affancn  lrb«n  tlia  proof  It  BTidmt  or  ths  pruompUon  graat  Bicamira  bail 
■hall  not  be  reqtured,  nor  exMMirt  finaa  impoMd  t  nor  itiall  ernal  w  nnucnal 
poaiihinaDt  be  inflicted.  Witneasea  iball  not  be  nnrvuoDkblr  detained,  nor 
oonflned  in  toy  room  wbera  erimiuali  are  actnallf  inpriaoned. 

Sic.  7.  The  light  of  trial  bj  jnry  ehaJI  be  leaared  to  tU,  and  nmain  in- 
Tiolata ;  bnt  in  dvil  action!  three-tbnrthi  of  the  jar;  may  render  •  vetiliot. 
A  trial  bj  jnr;  may  be  waired  in  all  criminal  eaaei,  not  imonnting  to  felony, 
by  the  oonient  of  both  parti**,  eipre««ed  in  op*u  Cotut,  uid  in  dvil  actiona 
I7  the  oonnnt  ot  the  partiea,  dgniGed  in  mah  manner  aa  may  be  pnecribed 
by  lav.  In  dril  aotiona,  and  caaea  i^  miademeanonr,  the  jury  may  coniiit  9f 
tmlve,  or  of  any  number  l«*i  than  twelve  apon  which  th«  partl*>  may  agree 
in  open  Conrt 

Sia  8.  Offence*  baretofbie  required  to  be  proeeonted  by  indictment  ahall 
be  proeecnted  by  infMrnation,  afttt  intatni nation  and  commitment  by  a  magla- 
ttate,  01  by  indictment,  with  or  wlthont  «ao!i  ezamination  and  oommltmen^ 
•a  may  be  jvewiribed  by  law.  A  grand  juy  ahall  be  drawn  and  lammoned  at 
leaat  once  a  ysar  in  each  oonnty, 

8aa  9,  Every  citinn  may  fraaly  ipeak,  write,  and  pnbljah  hi*  aentimente 
on  all  tabjact*,  being  reepoaaible  for  the  abate  of  that  right ;  and  no  law  ihall 
be  pHtud  to  reetrain  or  abridge  the  liberty  of  ipeeoh  or  of  tlie  preet.  In  all 
criminal  prolecntiali*  for  libel*,  the  trnttk  may  be  given  in  eridenoe  to  the 
Jory  ;  and  if  jt  ihall  appear  to  the  jnry  that  the  matter  charged  •*  libelloo*  It 
true,  and  was  pnbliahed  with  good  motJTe*,  and  for  joitiflable  enda,  the  party 
ihall  be  aoqnittad ;  and  the  joiy  ahall  have  the  right  to  detormina  the  law 
and  the  fact.  Indictmenta  fonnd,  or  infbimation*  laid,  for  pablication  in 
nawipaper^  ihall  b«  tried  in  the  connty  where  each  newipapeia  hare  their 
publication  office,  or  in  the  ooon^  where  the  patty  allied  to  be  libelled 
reaided  at  the  time  of  the  alleged  pnblioatlon,  tiale**  the  plaoe  of  trial  ehall  be 
ehanged  for  good  eana^ 

8m.  10.  The  people  thall  hare  the  right  to  freely  eaemble  together  to  oon- 
mlt  Ibr  the  oommon  good,  to  inatmot  their  repreaontatlTe*,  and  to  petition 
the  Legialatnn  for  redree*  of  griortncea. 

8>o.  11.  All  Iswi  of  a  general  nature  ihaU  have  a  nnlfonn  opemtion. 

Sao.  12.  The  military  ahall  be  sabordinate  to  the  dril  power.  Ko  itandiog 
army  ahall  be  kept  Qp  by  thii  State  in  time  of  peace,  and  no  aoldler  ihall,  in 
time  of  peace,  be  quartered  in  any  honae  without  the  oonient  of  the  owner ; 
nor  in  time  of  war,  except  In  the  manner  preactibed  by  law. 

Ssa  IS.  In  criminal  praaeontioni,  in  any  court  whatever,  the  party  accoied 
■hall  have  the  right  to  a  ipeedy  and  pnblio  trial ;  to  have  the  i««oMt  el  th* 
Conrt  to  compel  the  attendance  of  witneaeei  In  hli  behalf,  and  to  eppeir  and 
dabnd,  in  person  and  with  oounaeL  ITo  pacwm  tball  be  twice  pnt  in  jeopardy 
for  the  nme  offence  ;  nor  be  oompeUed,  In  any  criminal  cats,  to  be  a  witnen 
agilnat  himielf ;  nor  be  deprived  of  life,' liberty,  or  property  without  due  pro- 
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cMi  of  Uw.  Tht  Lcgulitnts  ihall  hkV6  pow«r  to  pMvlda  for  tlu  taling,  io 
tbe  piueQce  of  the  party  uciuad  and  hii  mdumI,  of  depodtioiii  of  witDeon 
in  erinina]  mam,  other  ttuii  cu«  of  homicids,  whan  than  is  nuon  to  be- 
HoTO  tbtt  the  witnsu,  fiom  loabili^  or  other  csobm,  will  not  attend  at  tlia 
triaL 

Saa  14.  Prirata  property  ahall  not  be  taVtn  or  cUnugBd  for  pabHo  nae 
without  Jiut  oompematioii  having  been  firat  made  to,  or  paid  into  Court  for, 
the  owner,  and  no  right  of  way  ahall  be  appropriated  to  the  dm  of  any  eor- 
pontion  other  than  ntmieipal  until  toll  compenaetion  therefor-  be  flrit  made 
is  money  or  aaoertained  and  paid  into  Conrt  for  the  owner,  iireipeotiTe  of  any 
benefit  horn  any  improvemaDt  propoaed  by  neb  oorpontlon,  which  eompeiuB- 
tion  ihall  be  ascertained  by  a  jury,  tinleea  a  jnry  be  waived,  M  in  other  dvil 
eaaea  in  a  Court  of  record,  aa  ihall  be  preacribed  by  Uw. 

Sml  is.  No  perwin  ahall  be  impriaonad  for  debt,  in  any  civil  Mtlon,  on 
mean*  or  Bnal  pioeeaa,  nnleaa  in  caae  of  frand,  nor  In  civil  actlaiu  tm  ttatt, 
■  eioept  in  eaaea  of  wilfnl  injoiy  to  peraon  or  property ;  and  no  person  aludl  be    . 
impriaooed  for  a  militia  fine  in  time  of  peace. 

8ia  16.  No  tjll  of  attiinder,  «  pattfado  lav,  or  law  impairing  the  ohilgt- 
lloni  of  oontracta,  ahall  ever  be  paaaad, 

Sbo.  17.  Torsignara  of  the  white  nee  or  of  AMou  deacent,  eligible  to  be. 
coma  dtiMna  of  the  United  Statea  nndar  the  natnrallntlon  law*  thereof,  while 
iona  jU<  TeiidBnti  of  thia  State,  ihall  have  the  lame  right*  in  reapact  to  the 
aoqnUtiDn,  poMeadon,  e^joyioent,  trtnimlHian,  and  inheritance  of  property 
na  natire  bom  dtiiena. 

8ia  18.  Ndtber  alavery  ner  Involantaiy  aervitnda,  unlea  for  the  pnniah- 
ment  of  orlme,  )hall  ever  be  tolerated  in  thi*  State. 

Sia  IS.  The  light  of  the  people  to  be  aacored  in  their  penona,  honMe, 
papen,  and  effeots,  againit  nnraasonabla  Betrarea  and  eeatohee,  ahell  not  b« 
violated  ;  and  no  warrant  ahall  iasne,  but  on  probable  canaa,  anpported  by 
oath  or  afflnnation,  particolarly  deacrihing  the  place  to  be  aeaiched  and  the 
penona  and  thing!  to  be  aeiiod. 

Saa  SO.  Treaaon  againit  the  State  ihaU  eonaltt  only  in  livying  war  againat 
it,  adhering  to  ita  enemies,  or  giving  them  aid  and  comfort  No  peraon  shaU 
be  convicted  of  treaton  nnleaa  on  the  evidence  of  two  witnenea  to  the  aame 
overt  act^  or  confeaiion  tn  open  Court. 

Sac  21.  No  ipocial  privllegei  or  immnnitiaa  ahall  ever  be  granted  whtoh 
may  not  be  altered,  revoked,  or  repealed  by  the  Lagialatarc^  nor  thiOX  any 
dtlien,  or  class  of  dtixeni,  be  granted  prliilefne  or  inununitiai  which,  upon 
the  nme  termi,  ahall  not  be  granted  to  all  citizena. 

Sia  22.  The  proviaioDi  of  thia  Conetltntion  are  mandatory  and  prohibitory, 
anleas  by  ezpreat  wordi  they  are  deolared  to  be  otherwiaeL 

Sm.  33.  Thii  'enumeration  of  rights  tball  not  be  oonitraed  to  impair  or 
deny  olhert  retained  by  the  people. 

8w>.  24.  No  proper^  qualification  Bhill  over  tw  required  for  any  penon  to 
Tot*  or  hold  office. 

VOL.  1  2  T 
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ABTICLE   II 


Baonov  1.  Efery  atHra  male  dtiien  of  tba  UniUd  SUtea,  enrj  mile 
paKW  who  tbiil  h&Ta  acqiiind  the  rijihti  of  dtiieiubip  imdar  or  by  Tutti«  of 
ths  trwtir  of  Qturabuo,  «nd  eT«i7  male  natotalized  «itii«n  tbsnof,  who  aliall 
hare  bwyiiiu  ludi  ninstf  daji  prior  to  any  cloctdon,  of  tba  iga  of  tn>aiit}'-oDC 
yean,  wlio  Bhall  hara  been  a  raddflat  of  tha  State  ooa  year  next  pnceding  the 
BlectioD,  and  oF  ths  ooDoty  in  which  he  claimt  hii  Tote  ninaty  days,  and  in 
the  election  piacinct  thirty  days,  ihall  be  antitlsd  to  rota  at  all  eleotiona 
which  are  now  ormay  heraaftei  be  anthoriied  by  law;  prmidtd,  no  native  of 
China,  no  idiot,  inaane  penon,  or  pttlon  convicted  of  any  infamons  (lriIn(^  and 
no  penon  henanar  ooaricted  of  the  embenleniaDt  or  migappTapiiatioD  of 
pnblio  mongy,  aliaU  eTBr  eiaxciM  the  privilege  of  an  elentor  in.Uiii  State. 

Sbo.  2.  S^ecton  thall  In  all  oaau,  eiapt  treuon,  felsay,  or  breach  of  the 
peaoe,  be  privileged  from  arrest  on  the  daya  of  election,  doling  their  attend- 
ance at  inch  election,  going  to  and  retDTning  thera&om. 

Sna  3.  No  elector  diall  be  oliliged  to  petfonn  militia  duty  on  the  day  of 
election,  aioapt  in  time  of  war  or  pnblio  danger. 

Sxo.  4,  For  the  pnrpoae  of  voting,  no  penon  ihall  be  deemed  to  have 
gained  <a  loit  a  residence  by  laaaon  of  hia  preaenoe  or  abaence  while  employed 
in  tha  lervice  of  tha  United  State*,  nor  while  aogaged  in  the  navigation  of  the 
waten  of  this  State  or  of  the  United  State*,  or  of  the  high  aaai ;  nor  while 
a  atndent  at  any  samuiary  of  learning ;  nor  while  kept  in  any  alnuhoDM  or 
otiiar  aaylnm,  at  public  eipenaa ;  nor  while  conBned  in  any  pnblio  piifon. 

Sao.  G.  All  elsctiona  by  the  people  ahall  be  by  ballot 

ARTICLE   III 

DIBTBEBimOIl  or   POWBBa 

Sbotioh  I.  The  powen  of  the  GoTerament  of  the  State  o(  CUibrnia  ihall 
be  divided  into  three  aapante  deparbnenta — tha  leglaUtive,  sxecatfve,  and 
jndidal ;  and  no  pereon  charged  with  the  aiendie  of  power*  properly  belonging 
to*ane  of  these  depaitmenti  ahall  eiarciBe  uty  Ainctioni  appertaining  to  aithsr 
of  the  othen,  except  aa  In  thia  Conatitntion  ezpnsaly  directed  or  parmlttad. 

ABTICLE  IT 
LBQisLiTiTi  mxkvntxm 
Skotioit  1.  The  legiaktive  power  of  thii  State  shall  b«  veited  In  a  Senate 
tnd  Aasembly,  which  shall  be  designated  the  Legialature  of  the  State  of  Cali- 
fornia, and  the  enacting  clanie  of  every  law  ihall  be  as  followi :— "  Ths  People 
cC  the  State  of  California,  repreianted  in  Senate  and  AtaemUf,  do  enact  tr 
(tJlowit " 
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Bwa.  i.  Tha  nadau  of  th<  Ij^Iilmtan  ibiU  coummM  at  twdre  o'clock 
K.  m  tlw  lint  Mondaj  mllei  the  Gnt  itj  at  J4119U7  next  lacceadiiig  the  elec- 
tion of  ita  mcmbetm,  iJid,  aftar  the  election  bold  in  the  year  d^teen  hnodnd 
and  eightj,  tbtU  be  bienniil,  anlM  the  QoTemor  ahmll,  in  the  interim,  eon- 
reoa  the  Idgitlatare  bj  procUnution.  No  paj  ihall  be  allowed  to  munben 
for  a  lodger  time  lAan  aiitj  dayi,*  ezcopt  for  the  Ant  seesion  after  the  adop- 
tion of  thii  Conatitntion,  for  which  thtj  maj  be  allowed  pay  for  one  hundred 
daji.  And  no  bill  ahall  be  introduced  in  either  honae  after  the  ezpintion  of 
ninatj  daji  from  the  commiDcameDt  of  the  fint  aeaaiDn,  not  alter  fiflj  daja 
after  the  commencement  of  each  anceeeding  aesion,  without  the  conaent  of 
two-thirda  of  the  memban  theteof. 

8tc.  8.  Hembera  of  the  Aaaembtj  elull  be  elected  in  the  jreat  eighteen 
hnndiod  and  aerentf-aine,  at  the  time  and  In  the  manual  now  pioTJded  bf 
law.  The  aecond  election  of  membeia  of  the  Anamblj,  after  the  adoption  of 
this  Conrtitiition,  ahall  be  on  the  Arat  Tneada;  after  the  Ent  Mondaj-  in 
IioTember,  eighteen  hnndnd  and  a!^^.  Thereafter  membera  of  the 
^iwiiiililj  ahall  be  choaen  bisnWallj,  and  thetr  tenn  of  office  ahall  be  two 
reara  ;  and  aach  alactioii  ehall  be  on  the  Artt  Tneeda;  after  the  fint  Hondaj 
in  Korember,  tmlaa  otherwiae  otdeied  bj  the  Legitlattin. 

Sbc  L.  Senatora  ihall  be  choeen  for  the  term  of  four  yeata,  at  the  mxna 
tiniB  and  placM  «a  membai*  of  the  Aaaemblj,  and  no  peraon  ahall  be  a  member 
of  the  Senate  or  Aaaemblj  who  baa  not  been  a  dtiien  and  inhabitant  of  the 
Sfaita  three  jean,  and  of  the  dutriet  tw  which  he  ahall  be  choaen  ojia  jear, 
nart  before  hia  election. 

3sa  5.  The  Senate  ahall  conaiit  of  for^  memben,  and  the  Aaaemblj  of 
eigh^  ipemben,  to  be  elected  bj  diatricti^  nombraed  aa  hereinafter  provided. 
TTie  Beats  of  the  tweotj  Senaton  elected  in  the  jear  eighteen  hnndred  and 
ei^tj-two  from  the  odd  nmnbered  diatriota  ihall  be  raoated  at  the  expiration 
of  the  aecond  jear,  ao  that  one-half  of  the  Senaton  ahall  be  elected  eratj  two 
jean  ;  pmidtd,  that  aH  the  Senaton  elected  at  the  firat  election  nndir  thia 
CoDstitntion  ahall  hold  office  for  the  term  of  three  jean. 

Sko.  6.  For  the  pnrpoaa  of  chooaing  memben  of  the  LegiaUtnra,  the  State 
ahall  be  dirided  into  fortj  iinatorial  and  aightj  aaaemblj  diitrictii  at  nearlj 
equal  in  popnlation  aa  maj  be,  and  oompoied  of  oontdgnooi  territorj,  to  be 
called  lenatorial  and  eaemblj  dUtricta.  Each  aenatorial  diatrict  ahall  chooao 
one  Benator,  and  each  aaiembl;  diitriet  ahall  chooae  one  member  of  Aaaemblj. 
Tlia  aenatorial  diitricta  ahall  be  numbered  from  one  to  fortj,  inclnaiTe,  in 
tmmaiical  order,  and  the  aaemblj  district!  ihall  be  numbered  from  one  to 
eightj,  in  the  eama  older,  commencing  at  the  uortbein  bonndatj  of  the  State, 
and  ending  at  the  •outhem  bonndajj  tbereof.  In  the  bmation  of  inch  dia- 
trieta  no  conntj,  or  citj  and  coontj,  ihall  be  dirided,  onleaa  it  oontaina  eniE. 
efent  popnlation  within  Itaelf  to  form  two  or  mon  diatrict^  nor  aball  ■  part  of 
any  conntj,  or  of  any  dty  and  comity,  be  united  with  any  other  conatj,  or 

1  by  a  reij  noeat  amendment  be^ 


D.qit.zeaOvGoOt^lc 


taa  APPENDIX 

ei^  uid  county.  In  fonoing  iny  dutriot  Tha  oennu  Ukan  undBr  tli«  dino- 
titm  of  tiM  Congraa  nt  the  Dnitad  SUtM  in  th*  jau  one  thonnad  dghi 
hnndrad  and  ughty,  and  •rsr;  t«nr«u*  thsrMftaT,ali&Il  bath*  baiit  of  fixing 
and  Bi^iututg  tha  legiaUtiTe  diitrict* ;  and  th*  LegiaUtnra  ahall,  U  Iti  fint 
aaadon  after  each  oanBiu,  a<(ja*t  anch  district*  and  reapportioD  tlia  rapraaeiita- 
tion  BO  M  to  preurvB  them  u  naar,  aqoal  In  popnlatioD  *«  may  be.  Bnt  in 
nuking  anch  adjnitmaat  no  penona  who  are  net  idigible  to  become  citueua  el 
tha  United  State*,  nndai  tha  natnralisttioa  lain,  aboU  be  oolinted  la  fonning 
a  pert  of  tha  population  a[  any  district.  Until  anch  districting  aa  handn  pro- 
Tided  for  ahall  be  nudev  Senaton  and  Aaaemblymen  ahaU  be  elected  by  the 
diatricta  according  to  the  apportionment  now  provided  for  by  law. 

Sia  7.  Each  honee  ahall  ohooae  fta  offican,  and  Judge  of  tha  qnallEoetion*, 
election*,  and  ratorna  of  ita  rnemban. 

Sio.  6.  A  majority  of  each  lionae  thalt  eonatitnta  a  qnonun  to  do  bniineM, 
bat  a  imalleT  numbei  may  adjoom  &om  day  to  day,  and  may  compel  tha 
attendance  of  abaant  memben  in  each  manner  and  nndar  anch  penaltiea  aa 
eadl  bonae  may  pntrlds. 

Sao.  9.  Each  honae  ahall  datennine  Hie  mle  of  ita  proceeding,  and  may, 
with  tha  conmuTenoe  of  two-thirdi  of  all  ita  mamben  elected,  expel  ■  tnamber. 

fiica  10.  Each  hooae-ohall  keep  a  jonmal  of  ita  proceedinga,  and  pnblith 
tha  aama,  and  tha  yaai  and  naya  of  tha  memben  of  either  honae,  on  any  qnea- 
don,  ahall,  at  the  deaira  of  any  three  mambara  Dresant,  be  antaied  on  the 

Sko.  II.  Uemben  of  the  Lagialatnra  aball,  in  all  caeea,  axoept  traaeon, 
felony,  and  breach  of  the  peace,  be  pririlagad  from  airsat,  and  aball  not  be 
snbject  to  any  ciTil  proceia  during  the  waoion  of  the  Legialatura,  not  for 
fifteen  days  next  befon  tha  conunsncameut  and  after  tha  tannination  «f  each 

Sao.  12.  Vhen  racanciee  occnr  in  either  hooae,  the  OoTamor,  or  the  peraon 
exercising  the  functions  (^  ths  QoTsmor,  shall  Issue  writs  of  eleotion  to  fill 


Sbo.  is.  The  do«*  of  each  boose  dull  be  open,  except  on  such  ccoaaiou  as, 
in  tha  opinion  of  the  house,  may  reqairs  secrecy. 

Sko.  II.  Neither  bcnse  shall,  without  the  coaaent  of  the  other,  a^jonin  lot 
more  than  three  days,  nor  to  any  place  other  than  that  In  which  they  nuy  be 
aitting.  Nor  shall  the  member*  of  either  house  drnr  pay  for  any  recess  or 
adjoDrnment  for  a  longer  time  than  three  daya. 

Sxc  16.  No  law  ahall  be  passed  except  by  bilL  Nor  shall  any  bill  be  pat 
upon  il>  final  psasage  until  the  same,  with  tha  amendmente  Uiereto,  shall 
have  been  printed  for  the  nae  of  the  memben ;  nor  aball  any  bill  becMne  a 
law  nnless  the  same  be  reed  on  three  aerenl  days  in  each  house,  unleaa,  in  a 
case  of  nrgency,  two-thirds  of  the  honee  where  sooh  bill  may  be  pending  shall, 
by  a  Tota  of  yeas  and  nays,  dispense  with  this  provision.  Any  Ull  msy 
originate  in  either  honae,  but  may  be  amended  or  rejected  by  the  oQier ;  and 
on  ths  final  passags  of  all  hills  thsy  shall  be  read  at  length,  and  th*  vote  (hall 
beby  yaasandnsyinpon  eieh  bill  asparately,  and  shall  be  entand  on  the 
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Jonimi,  and  no  bill  stutU  become  *  Uir  witbont  tli«  eoncuTanca  of  s  maioii^ 
of  tha  nwmben  elected  to  each  hosNL 

Sia  IIS.  Ererj  bill  vhieb  majr  bava  paaaed  the  Lagialatnra  thall,  bafoi*  it 
beoomea  a  law,  be  pmented  to  the  GovenioT.  If  he  approve  it,  ha  shall  aign  it ; 
but  if  not,  be  shall  return  it,  with  hii  abjeotioni^  to  the  hooae  in  which  it 
originated,  which  ihall  entar  each  objectiona  npon  the  Joomal  and  proceed  to 
reooneider  it.  If,  after  each  leeonaidantion,  it  again  paaa  both  haosea,  by 
jeai  and  naya,  two-thiidi  of  the  memben  elected  to  each  hooae  Toting  thore- 
t<a,  it  ihall  became  a  law,  notwithatanding  the  Qoremoi'B  otyectiona.  If  anj- 
bill  shall  not  be  retuitied  within  tan  days  after  it  ahall  have  bean  pneented  to. 
him  (Sondays  aicapted),  the  aams  shall  become  a  law  in  like  manner  aa  if  ho 
had  signed  it,  nnleas  the  Legiilatnre,  by  ■djourtunimt,  proTents  such  return, 
in  which  caae  it  shall  not  become  a  law,  unless  the  tiovernor,  within  ten  daji 
after  tDcb  adjournment  (Bundaji  excepted),  shall  sign  and  deposit  the  same 
in  the  office  of  the  Secretarj  of  Stata,  in  which  case  it  ahall  become  a  law  in 
like  manner  aa  if  it  bad  been  lignsd  by  him  before  adjouminsnt.  If  any  bill 
preaented  to  the  Oovemor  contain!  seTaral  items  of  appropriation  of  money, 
he  may  object  to  ana  oi  mora  items,  while  approving  other  porCiona  of  Uie 
bilL  In  each  case  be  shall  append  to  the  bill,  at  the  time  of  signing  it,  a. 
statement  of  the  Items  to  which  be  objeots,  and  the  leaaona  therefor,  and  tlis 
appropriations  aa  objected  to  shalt  not  take  effect  nnless  passed  over  ths 
QoTeraor's  veto,  aa  hereinbefore  provided.  If  the  Legislature  be  in  session, 
the  Governor  shall  transmit  to  the  hoiua  is  whicli  the  bill  originated,  a  copy 
of  such  statement,  and  the  itema  so  objected  to  shall  be  separately  recon- 
aideied  in  dke  same  mannei  aa  bills  which  have  been  disapproved  by  the. 
Oovemar. 

Sia  17.  The  Aaembly  shall  hare  the  sole  power  of  impeachment,  and  all 
impeachments  shall  be  tried  by  the  Senate  "^hen  sitting  for  that  purpoae, 
the  Senaton  ahall  be  npon  oath  or  affirmation,  and  no  penon  shall  be  con- 
victed without  the  concurrence  of  two-thirds  of  the  members  elected. 

Sbo.  18.  The  Oovemot,  Lieutenant-Governor,  Secretary  of  State,  Con- 
troller, Treasurer,  Attorney -aeneial.  Surveyor- GenenI,  Chief  Jnstice  and 
AsaodaCe  Justices  of  the  Supreme  Court,  and  Judges  of  the  Superior  Courta, 
shall  be  liable  to  impeachment  for  any  misdemeanour  in  office  ;  but  judgment 
in  anch  casei  shall  extend  only  to  removal  from  office,  and  diaqnalifioation  ta 
hold  any  office  of  honour,  trust,  or  profit  under  the  State  ;  but  the  party 
convicted  or  acquitted  shall  nevertheless  be  liable  to  indictment,  trial,  and 
punishment,  actyrding  to  law.  All  other  civil  officen  shall  be  tried  for  mia- 
demeanour  in  oSce  in  such  manner  is  the  Legislature  may  provide. 

Sec.  19.  No  Senator  or  mamber  of  Assembly  ahall,  daring  the  term  for 
which  he  ahall  have  been  erected,  be  appointad  to  any  civil  office  of  profit 
under  this  State  which  ihall  Lave  been  created,  or  the  emolmnenti  of  which 
have  been  increased,  during  such  term,  except  such  offices  as  may  be  filled  by- 
eleetion  by  the  people. 

Seh.  20.  He  person  holding  any  lucrativs  office  under  the  United  Sts,teB, 
01  any  other  power,  sbaU  ba  eligible  to  any  ciTil  office  of  profit  nndet  this. 
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Btata :  providti,  thmt  afficen  in  tha  militia,  irbo  racvr*  no  anoiuJ  Mlar^, 
lood  oiflcan,  or  Fostmasten  whon  oomptnntioB  dOM  Dot  azcMd  Stb  htrndrtd 
doUan  par  11111010,  ilull  oot  lie  deomcd  to  hold  looratiTB  oflloai. 

Sio.  81.  No  poBOD  ooiiTiotad  of  tha  amlMzilameiit  or  dafijcatian  of  tha 
pablie  fand>  of  tlia  Unitsd  States,  or  of  any  State,  or  of  nj  eonntr  or  muaid- 
paljty  therein,  ahalt  erer  be  eligibla  to  tay  offloc  of  honont,  bmt,  or  profit 
snder  thli  State,  and  tha  LegiilatiiN  ihall  prorida,  bj  lav,  for  the  pnniih 
tnent  of  ombezilement  or  debJcatioa  aa  a  felonj, 

Saa  S2.  No  money  ihaU  be  dnwn  from  the  treaanrr  bat  In  eouMqtianee 
of  approprialiona  made  by  lav,  and  opon  warranta  duly  drawn  thereon  fa;  tha 
Controller ;  and  no  money  ihall  erer  be  appropriated  or  diaim  &om  the  State 
Tnaniiy  for  tlie  nae  and  bena&t  of  an;  corporatioD,  BModation,  aaylam, 
hoapital,  or  any  other  imitation  not  nndar  tha  axdnain  management  and 
oontrol  of  the  State  a*  a  State  butttation,  nor  ahall  any  grant  or  donation  of 
property  erer  b»mada  thereto  by  the  State ;  providtd,  th«t  notiriUutandlng 
anything  contained  in  thii  01  an;  other  Motion  oT  thia  Cotutitation,  the 
Legialatare  ahall  have  the  pomr  to  grant  aid  to  inititntiona  ooadaeted  for 
the  eapport  and  naintananee  of  minor  orphan!  or  half  orphau^  or  abandoned 
childran,  or  aged  panona  In  indigent  oircamatancae — noh  aid  to  be  granted 
ly  a  uniform  ml^  and  {mparttoned  to  the  nnmbet  o(  innatai  of  mch  re- 
■pactiTe  inilitatiana ;  froMtifitrlktr,  that  the  State  ahall  hare^'at  any  time,. 
the  right  to  Inqoire  into  tha  maaagement  of  noh  InetitntiDn ;  pnuiiid 
.fmtktr,  that  vheaerer  any  oonnty,  or  dty  and  oonnty,  or  dty,  or  tows,  ahall 
pnrride  for  the  anpport  of  minor  OTphani,  or  half  oiphuu^  or  abandoned 
'■hSdnn,  or  aged  peraona  in  Indigent  dronmitancai,  aoch  oonn^,  dty  and 
'oomity,  dty,  or  town,  ahall  be  entitled  tu  iteeive  the  nuna  jm  rata  appn>. 
jiriationa  aa  may  be  gtanted  to  mch  initltationa  nndar  chnroh  or  other  oontroL 
An  accoMte  atatemeot  ot  the  recdpta  and  aipenditurea  of  pnbllB  moneyi  ahall  be 
Attached  and  pnbllelud  with  the  lawa  at  erary  regular  aaadon  of  the  Legialatare. 

Sio.  S3.  Tha  memben  of  the  Legiilatnre  ahall  raoeiTe  for  their  larTieea  a 
par  diem  and  mileage,  to  be  fi^ed  by  law  and  paid  out  of  the  pnbUo  tnaanrj  ; 
mdh  per  diem  ahall  not  azoeed  eight  dollara,  and  each  mileage  (hall  not 
ezoeed  ten  cent*  per  mile,  and  for  contingent  ezpenaee  not  exceeding  tweu^. 
fire  dollare  for  each  aeaiicn.  No  inoraaaa  in  compenvtion  or  mileage  ahall 
take  efiect  during  the  tenn  for  which  tha  membara  of  either  honae  ahall  have 
been  elected,  and  the  pay  of  no  atlacU  ahall  be  increaaed  after  ha  ia  elected 
or  appointed. 

sic  U.  Brary  Act  ahall  enbraee  bnt  ope  anbjeet,  which  anbject  ahall  be 
crpTeaaed  in  ita  title.  But  if  any  nbject  thall  be  etobiaced  ia  an  Act  which 
•hall  not  be  ezpnaaed  in  ita  tiOe,  inoh  Act  thall  be  Toid  only  aa  to  ao  nmch 
thereof  aa  ahall  not  be  eipnaed  in  ita  title-  No  law  ahall  be  raviaed  or 
amended  b;  raferenoe  to  ite  title  ;  bnt  in  anch  caae  tha  Act  relfaed  or  aeetian 
amended  ahall  be  re-enacted  and  pQbliahed  at. length  aa  reriaed  or  amended ; 
and  all  lawa  of  Om  State  of  California,  and  all  ojBdal  writing!,  and.  the 
•xBcnliTa,  legialatiTa,  and  Jadidal  prooeedinga  ahall  be  condncted,  preeetTed, 
vni  puUiahad  in  tta  ^^m^  them  ^^^  XngUah  language. 
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Sia  15.  1^1  LcgiilatuM  ilixU  not  pui  local  or  ip«eUl  law*  In  aaj  of  tb« 
ibUowing  anmn<rat«d  oum,  tlut  ii  to  ny : — 

JVrK — Begnlfttisg  tbs  jotudiotion  and  dntlw  of  Jiutieaa  of  the  PeMe^ 
Polin  JadgM,  and  of  Comtablao. 

Second — For  tha  pimiihinant  of  crima  and  miadomsiUOlin. 

I^Urrf— Bsgulating  tho  practioa  of  eonrtt  of  Juttico. 

fourth — Pioviding  for  dunging  tko  ranna  in  tM.  or  oiminal  ution*. 

Fifti — Granting  divorcaa. 

SixlA — Cttanglng  tlia  namai  of  panoni  or  placaa. 

StvtttA — Anthoriiing  tha  lajiag  ant,  opaning,  altarin^  maintaining  i« 
Tuating  roada,  h!ghira];i,  atraeti,  alleji,  town  plot*^  parka,  Mnwtariao,  giava> 
yarda,  or  pnblio  gronnd*  not  ownad  hj  tha  Statk 

BigKtk — Sommoning  and  impaneling  grand  and  patit  jniiM,  and  proriding 
for  thair  oompanaation. 

AinlA — Bsgnlating  ooantf  and  townahip  bnainaaa,  nt  the  election  of  Ooiid^ 
or  townahip  offlcara. 

Ttnlh — for  tha  maaanient  or  oollection  of  tazaa. 

Slmenth — ProTidiog  for  eondncling  elaetlona,  or  deafgnating  tiia  plafM  of 
toting,  except  on  the  organi^tion  of  naw  oonntioa. 

Tkv^U — Affecting  aatato*  of  deoeaaad  peraon^  minora,  or  other  penona 
nnder  l^al  diaabilitiei. 

ThiTUmt)^ — Extending  the  ttmafor  tha  coliaction  of  tazaa, 

FourUaiU\ — Giring  effact  to  lUTalld  deoda,  wiUa,  or  other  inatnunantK. 

FifUenOi — Befonding  monaj  paid  into  Iha  State  Tr«aam7. 

SmtimOt — Beleaauig,  or  axtingniahini^  in  vhola  or  in  part,  the  indabtad- 
neaa,  llatrility,  oi  obligation  of  any  ooiporation  or  panon  to  thia  SIsto.  or  to 
any  mmileipal  corporatioit  thorein. 

SitmtimlJt — Declaring  asy  panon  of  aga,  M  anthoritlng  any  minor  to  aall^ 
laaae,  or  anenmbar  hia  oi  her  property. 

SigHtttnA — Legalidn^  azeept  u  agalnat  the  8t*te,  the  nnanthorized  or 
InTalld  act  of  any  oficar. 

yjnilniM — Qnnting  to  any  oorporation,  aiioeiatton,  or  indiridnal  any 
apaolal  or  axdnaiTa  ti^t,  pririlegs,  or  immnni^. 

TwtHtiiA — Bsaupting  proper^  &om  taxation. 

Tiomtg-JIrtt — Changing  eonnty  aeata. 

TiMK^4«onrf— Baatoiing  to  dtiMtisIiip  pataou*  oonriotBd  of  jofaminn 

Tvmty-Aird — Bagulating  tha  nta  of  interasi  on  money, 

Tufn^y./ourlV—Anthoriiiug  tha  araation,  exteotioa,  or  Impairing  of  ISmm. 

Ttumiy-fi/lft — Chartaring  or  licanaing  fariiea,  hridgaa,  ra  road* 

Tioniy-tixth — Bemitting  finea,  penaLtiaa,  or  fbrfettnrea. 

nmUy-MtwiA — ProTiding  for  the  managamant  of  common  lOnooliL 

7\wnf||.M0UV— Creating  offlcaa,  or  preaeribing  the  poirera  and  dntli*  of 
offioan  In  MonUe^  dtlaa,  dtiaa  and  oaanliea,  townahip,  eleelion,  or  aAoA 
dutilota. 

Ttomtf-uitmlk—ASmsaiig  tha  feca  or  aaUiy  of  any  oOear. 
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TWrMM— ChtDsing  th*  Uw  oT  daiceiit  oi 

'Thirtf/-firi — Anthoriziiig  the  adoptioii  or  IsgitunattoD  of  ehildren. 

Tkutg-mcond — For  Umitatioll  of  tliil  or  orimiiul  aotiani. 

TMrty-Mfrrf — In  ill  otlin  eues  wbare  a  giDuil  law  can  be  made  applio- 

Sk  SS.  The  Le^tUtnn  «baU  have  no  po*«r  to  authoriiB  lottcrica  at  gifl 
«nt«rprlM«  fbr  anf  pmpow,  and  ihall  pan  Um  to  prohibit  the  nla  in  thia 
8tMta  of  lottaiy  or  gift  enterpnaa  tickata,  or  ticketa  in  an;  acheme  in  the 
natva  of  a  lotterj.  The  Legiilatun  ehall  pwe  lam  to  regulate  or  prohibit 
the  boTlng  and  telling  of  the  iharet  of  the  oa[dtaI  itook  of  corpotationa  in 
wtj  etoek  board,  atook  aiabange,  or  atock  market  nnder  ths  control  of  an j 
sModation.  All  contnott  for  Uis  aUe  of  ahaha  of.tha  capital  (took  of  anj 
«oipoEation  or  aaaociatian,  on  inai^[in,  or  tti  be  dalirared  at  a  tiitltn  day,  ahall 
ba  Toid,  and  anj  money  paid  on  each  eotttraota  tnay  be  racorared  by  the 
P«Ity  paying  It  by  aolt  in  any  Court  of  competant  jnriedietian. 

Sna  17.  When  a  eongnnional  diatiict  ^aU  be  compoied  of  t«o  or  mtn 
ooantEae,  it  ahall  not  be  aeparated  by  any  connty  belongiiigioanDtliardlatriat. 
No  eoonty,  at  Aij  and  ooou^,  ahall  be  divided  in  forming  a  congreiaona] 
■diatriot  ao  M  to  attach  one  portion  of  a  conn^,  or  dty  add  eonn^,  to  anothai 
wnuty,  or  dtj  uid  oonn^,  ezcapt  in  caaea  where  on*  county,  or  city  and 
comity,  haa  mora  population  tiian  the  ratio  raqnirsd  for  one  or  man  Gongraaa- 
man ;  bat  the  D^;iaUtva  may  diride  any  oonnty,  or  dty  and  oonnty,  into  aa 
many  eopgrewional  diatciott  ai  it  may  be  antitied  to  by  law.  Any  ooonly, 
or  dty  and  county,  eonlalnlng  a  population  greatar  than  the  nomber  raqnlred 
for  one  eongcaarional  diatriot,  ahall  be  formed  into  one  or  more  oongreaiiona] 
diebricta,  according  to  Uia  population  theraoll  and  any  reiidna,  after  forming 
such  diatlkt  or  diatrlcta,  ahall  be  attached  by  compaot  a^oinlng  aaaemblj 
^iatrieta,  to  a  oontlgnoUB  county  or  oountioa,  and  form  a  congreaaional  dijtriet. 
In  dlTtdiug  a  oonnty,  or  city  and  oonnty,  into  congreauonal  diilribta,  no 
aaaembly  dietrict  ahall  be  dirided  ao  aa  to  form  a  part  of  more  than  one  oon- 
giaaaional  dlatrict,  and  every  each  oongreanonal  diatriot  ahall  be  oompoeed  of 
oompaot  eontigooni  anembly  diatricta. 

Ski  &&  In  all  electiona  by  tha  Lt^ialatiin  the  membera  tharaof  ahall  rote 
aita  voai,  and  the  votee  ehall  be  entered  on  tha  Jonmal. 

Bio.  S9.  The  general  appropriation  bill  ahall  contain  no  item  or  itema  of 
appropriation  other  than  inch  ai  are  nxiuired  to  pay  the  nlariei  of  tha  State 
offtoera,  and  ezpenaea  of  the  goremment,  and  of  the  inatitutiona  nndar  the 
«zcliuive  control  and  management  of  the  State. 

Skl  80.  Neither  the  LegUlatnte,  nor  any  conn^,  dty  and  oonn^,  town- 
aU[4  achool  diatrioti  or  other  mnnidpal  corporation,  ahall  enr  Bake  u 
«ppropriatiou,  or  pay  from  any  public  fnnd  whatever,  or  grant  anything  to  or 
in  aid, of  aoy  religiona  lect,  chnreh,  creed,  or  aectarian  pnrpoae,  or  help  to 
anpport  or  auatain  any  eohool,  ooUt^,  uuiTeraity,  hoepital,  or  other  inatitn- 
tion  controlled  by  any  religiona  oread,  church,  ot  aectarian  denomination 
'Whatever ;  nor  ahall  any  grant  or  donation  of  penonal  property  or  real  eatate 
«TCf  b*  made  ]>r  t^e  Stata,  or  any  dty,  d^  and  cotuty,  town,  or  other 
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uiiliidpal  corpoKtioli,  for  any  nligtoui  cnwl,  chnrch,  or  Mctirian  pnrpoM 
w1ut«TaT ;  piwitM,  tb«t  notUng  in  thii  leotioD  ihall  pnTsnt  Uu  Lsgiilatnn 
gnntmg  aid  pmniant  to  wotiali  twentr-tiro  of  this  irtialak 

Sza,  ai.  Tht  Legulatm*  ihill  bttTa  Do  pomr  to  gi*a  or  to  lend,  or  to 
■nthorini  the  giring  or  lentEing  of  Uis  eradit  of  th«  8t&ts,  or  of  tixj  coon^, 
dtj  uid  conntj,  dij,  towiuhip,  or  other  political  oorpontjon  or  cabdiTuioD^ 
of  Uu  Stata  now  Bxiitiii£  or  that  may  be  htntlta  eatabliiliad,  in  aid  of  oi 
to  anj  person,  anoeiatiati,  or  eorporation,  whether  monieipal  or  othenriM,  or 
to  pledge  the  eradit  thereof  in  any  manner  whatover,  foT  the  pajineat  of  thfr 
lubilillM  of  anjr  indiTidnal,  asMciation,  mtmidpal  or  other  corporatfeti  what- 
erer ;  nor  ehall  it  biT«  power  to  make  anj  gift,  or  anthoiin  the  making  of 
an;  gift,  or  an;  pnblio  mono;  or  thing  of  ralae,  to  any  indiridnal,  mnnicipel 
or  otlinr  corporation  whatersi ;  provided,  that  nothing  Is  tlda  (BcCion  ahall 
prBTont  the  Icgiilatnre  gnsling  aid  pnimant  to  •ectfon  twenty-two  of  thi* 
article ;  and  it  ahall  not  hire  power  to  anthorin  the  State,  or  any  political 
■nbdiriiioD  thereof,  to  mbaciibe  for  stock,  or  to  become  •  etockboldn  In  sjiy 
corporation  whatorer. 

Ssa  83.  The  Logislatnrs  shall  have  no  power  to  gn&t,  or  anthoriu  any 
county  or  maoidpU  authority  to  grant,  any  eitra  compeneation  or  allowanoe 
to  any  public  officer,  agent,  aerrant^  or  contractor,  after  service  has  been 
leudered,  or  a  contract  hai  been  entered  into  and  performed,  in  whole  cr  in 
part,  nor  to  pay,  or  to  autborin  the  payment  ot^  any  claim  hereafter  created 
igiinst  the  State,  or  any  county  or  municipality  of  the  State,  nndsr  any 
agreement  or  contract  made  without  eipnea  anthority  of  law  ;  and  all  mch 
unanthoriiad  sgreamsnta  or  ccatraela  shall  be  null  and  void. 

Sia  83.  The  Legialaturs  shall  pasa  laws  for  tbe  regulation  and  limitatiau 
of  the  charge!  for  eerrices  performed  and  commoditiei  fonxiahed  b;  telegraph 
■nd  gia  corpcntiau,  and  the  charges  by  oorporations  or  individuals  for 
■torags  and  wliarbge,  in  whioh  titers  Is  a  pabUo  nee ;  and  where  laws  shall 
1/rovide  (or  the  selection  of  any  person  or  officer  to  regulata  or  limit  each 
rates,  no  person  cr  officer  shall  be  selected  by  any  corporation  or  indifidoal 
intersitod  in  the  baiines  to  be  regulated,  and  no  penon  shall  be  aeleoted 
who  ii  an  officer  or  itocltholder  in  any  inch  corporation. 

Sec  31.  Ko  bill  maltiag  an  appropriation  for  money,  except  the  general 
appropriation  bill,  ahall  contain  more  than  one  item  of  appropriation,  and 
that  for  one  ringU  and  cerlaiu  purpose  to  be  therein  expreeeed. 

8ko.  S6.  Any  penon  who  lee^  to  icfluenca  the  rote  of  a  member  of  toe 
Legialature  by  bribery,  promise  of  reward,  intimidation,  or  any  other  die- 
honest  roeane,  iball  be  guilty  of  lobbying,  which  ia  hereby  declared  a  fsloDV  ; 
and  it  shall  be  the  daty  of  the  Logiilaturs  to  proride,  by  law,  for  the  puniih- 
ment  of  this  crime.  Any  member-of  lbs  Legislature,  who  shall  be  inflnancod 
in  his  vote  or  action  apon  any  matter  pending  before  the  LsgiaUtora  hy  any 
reward,  or  proipiae  of  future  reward,  shall  be  deemed  gnilty  of  a  fel^y,  and 
upon  conviction  thereof  in  addition  to  such  punishment  as  may  be  provided 
Vt  I**,  shall  be  diafranchiaed  and  for  ever  disquali&ed  from  holding  any  office 
of  publie  trust.     Any  person  may  be  compelled  to  tmti^  in  any  lawful  ia- 
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ToUgatioD  or  jndioUl  pKMcding  tgunat  uij  parMD  who  nuy  b«  charged 
with  hariog  committed  tbc  oSence  of  bribAi;  or  eorrapt  tolidbition,  or  with 
having  bMB  ioflaBiicad  in  hit  Tote  or  actioD,  u  a  membar  of  the  Lagiilatni^ 
bj  raward,  or  promiis  of  fntiin  nward,  and  ihall  not  'be  peimittsd  to  with- 
hold hii  taatdmony  upon  ths  groand  that  it  may  criminata  himaclf,  oi  nlbject 
him  to  pnbUa  inbmj ;  but  inoh  tutimony  ahall  not  aftarvaida  be  naad 
igaiiMt  him  in  any  jndidal  procaMUn^  exMpt  for  poqnrf  ingiring  mcli 


ARTICLE   V 


SbotiorI.  The  nptama  tuontiT*  powar  of  thi»  Stat*  thall  b«  TMted 
in  •  Chiaf  Uigiibata,  who  shall  ba  itjled  th«  Ooranoi  of  tha  State  of 
OalifoniU. 

Swx  2.  Th*  GoTernor  ihall  be  elacted  by  ths  qnali£»d  aleeton  at  the  tints 
and  plaoa  of  TOting  fiii  msmbon  of  th*  Ajaembly,  and  *b«U  hold  hia  offica 
foQl  jean  from  and  aftu  the  flrat  Honday  after  the  fint  day  of  Janoarjr 
anboeiitietit  to  hia  sleotion,  and  nntil  hia  ancceaior  ia  elected  and  qualified. 

Baa,  S.  ITo  panon  shall  be  eligible  to  the  office  of  floTarnor  who  hia  not 
bean  a  citiun  of  the  United  States  and  a  resident  of  thia  State  £Te  yean  next 
preceding  his  election,  and  attained  the  age  of  tweaty-fiTo  jtu*  at  the  tim» 
of  snch  electian. 

Baa.  i.  The  retons  of  every  election  for  Govemor  ahall  be  sealed  up  and 
tnnimittsd  to  the  aeatof  goTernment,  directed  to  the  Speaker  of  the  Aaaembly, 
who  shall,  daring  ths  fiiit  week  of  the  ssaaion,  open  and  pnbliab  them  in  ths 
pieasnoe  of  both  Honaea  of  the  LegUlature.  The  penon  having  the  highest 
nnmber  of  Totei  shall  be  QoTemor ;  bnt,  in  oake  any  two  or  mora  bara  an 
sqnal  and  the  higheat  nnmber  of  Totea,  the  Legialatnis  ahall,  by  joint  rote  of 
both  hoaaes,  ohooee  one  of  snch  peraona  having  an  aqoal  and  the  highest 
nnmber  of  votea  for  QoTornor. 

Su.  B.  Ths  OoTsrnor  shall  be  CooiniandBr- in- Chief  of  ths  militia,  ths 
army,  and  navy  of  this  Stats. 

Saa  S.  He  ahall  truuaot  all  execotira  bnainsei  with  the  officers  of  govern- 
ment, civil  and  military,  and  may  require  information,  in  writing  bom  the 
offlcen  of  the  siecntiTe  department,  nnon  any  anbject  relating  to  the  dnties 
of  their  respective  offices. 

Beo.  7.  He  ahaU  see  that  all  the  laws  are  hithfully  ezecated.  . 

Shj.  8.  When  any  olSce  shall,  bom  any  caus^  become  vacant  and  no 
mode  is  provided  by  the  Constitntion  and  law  for  filling  inch  vacancy,  th* 
Oovemor  ahall  have  power  to  fill  anch  vaeanoy  by  granting  a  cotnmiiaion, 
which  ahall  expire  at  the  end  of  the  next  ansion  of  the  Legialatore,  or  at  ths 
next  alectioa  by  the  people. 

Saa  9.  Hb  may,  on  eztnordinaty  occasions,  convene  the  Legialatnre  by 
preclamadon,  etating  the  porpoaee  for  which  ho  has  convened  it,  and  when  ao 
oonvened  It  shall  have  no  poirar  to  legialite  on  any  subjssta  othar  than  thoes 
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ipedflti  in  th<  proclamBtion,  but  nu,f  proTJda  for  Qi«  upcuMi  of  tbe  mdaii 
tnd  otbw  nutUn  incidaiitd  tharsto, 

fisa.  ID.  Ha  ihall  oonunanicaU  b;  mwng*  to  tha  Laglilatnnv  *%  vnif 
uvioii,  tha  conditioD  of  tha  SUt^  and  Taoonunand  mch  mattan  ■■  Im  ihaU 
dasin  axpodiaqt 

Bbo.  11.  In  MM  01  diugTMmont  batwoan  tba  two  honaa*  vltli  Ttapaet  to 
the  tima  of  a^joimi^BBt,  tha  OoTomoc  ihill  hava  pawn  to  adjonm  tha  Lagia* 
laton  to  aaeh  time  aa  ha  maj  tliiuk  jooper ;  prwldtd,  it  ba  oot  It^ond  tha 
tinia  ftzed  for  tha  neetiiif;  of  the  next  LegiaUtiua. 

Sia  12.  No  penotL  ahaD,  whila  holding  amy  office  nndar  tha  Unlt«a  StatM 
or  tl>ia  Btata,  aiarciaa  tha  office  of  GoTomor  ezoant  aa  Iieninafter  axpiaaalj 
jtroTldad 

Bma,  IS.  Then  ahall  he  a  aeal  of  thia  State,  which  ahall  be  kept  hj  the 
Gvnmor,  and  need  by  Uta.offleiallf ,  and  ahall  be  called  "  Tha  Oie^t  Seal  of 
aaStotaofCalLron^"' 

Sio.  11.  All  grante  and  eommimoiiB  ahall  be  In  the  nana  and  hj  &e 
anthorit;  of  The  People  of  tbe  State  of  California,  aealad  with  thegreat  aeal  of 
tlie  State,  aigned  bj  tha  Ooramor,  and  eauntenigned  by  the  Seoratarj  of  State, 

Sna  111.  A  Lientenant-OoTemoT  ahall  be  elected  at  the  aame  time  and 
plaoea,  and  in  tha  aana  tnaunar,  aa  the  GoTarn^,  and  Ilia  tarn  of  office  and 
hia  qnaliflcatioiu  of  eligibility  ahall  alao  be  the  aame.  He  ehall  ba  the 
Preddentof  the  Senate,  bnt  ahall  hare  only  a  caatiDg  vote  therein.  If,  during 
a  Tacancj  of  tbe  ofiloa  of  Qorernor,  tha  Lieatonant-Govamor  ihall  b«  im* 
peaohed,  diiplaced,  reaign,  die,  or  beoome  incapable  of  performing  the  dntiea 
of  hia  office,  or  be  abaent  from  tha  Stats,  the  Pieudant  pra  ttmpon  of  the 
Senate  ahall  aot  aa  Governor  antil  the  racancj  be  filled  or  the  diiability  ahall 
eaaee.  The  Liautenant-OoTemor  ahall  be  diaqnalifled  fromholding  any  other 
office,  except  aa  ipecially  proTlded  in  thla  Conitittitioii,  daring  the  term  for 
which  ha  ihall  hara  bout  elected. 

Baa  IS.  In  caae  of  tha  impeachment  of  tha  OoTsmor,  or  hia  maova!  fran 
office,  death,  inability  to  diachaiga  tha  powan  and  dutlaa  of  the  aaid  office, 
reugnation,  or  abeenoe  bom  Ilia  Stete,  tha  poware  and  dntlaa  of  tha  offlo* 
ahall  deTolTe  apon  the  lientenant-QoTaraor  tor  the  landne  of  tba  term,  or 
until  tha  dieabili^  ehall  caaae.  Bnt  whan  tha  Qoranior  ahall,  with  tha  oon. 
BDt  of  the  Legiilatore,  be  ont  of  the  State  in  time  of  war,  at  tbe  heed  of  any 
military  force  thereof  be  ahall  continna  Commandar-in-CUaf  of  all  the 
military  force  of  the  Stete. 

fiio.  IT.  A  SecreUry  of  Stete,  a  Controller,  a  Treaanrer,  an  Atton^ 
Geuanl,  and  a  SnrTayor-GsnBrel  (hall  ba  elected  at  the  aame  time  and  places 
and  in  the  aanu  manner  aa  the  QoTemor  and  Uantanant-OoT'emor,  and  thair 
tarma  of  office  ihall  be  the  nme  aa  that  of  tha  Goremor. 

Stti-'IS.  Tha  Seeiatary  of  Stete  ahall  keep  a  correct  record  of  the  official 
acta  of  the  lagialatiTe  and  eiecntiTe  depeibnante  of  tbe  goTemmeni^  and 
ahall.  When  required,  lay  the  nme,  and  all  matten  ralativa  thereto,  befoiv 
either  branch  of  tha  Legiaktora,  and  ahall  perfbrm  eneh  other  dotiia  ti  may 
be  aaslgaed  him  by  law. 
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Bwo.  19.  ThsOorernor,  UintaDitit-0oten]w,Sec»Ut7  0fBUte,CiiDtrcill«r, 
Tt—Mozta,  Attom«7-(}«iianl,   tad,  SiirT«7ar-G«Danl  iliall,  at  itatod  linM 

mikih  ihall  not  ba  inoiMMd  or  ilimini«h«d  during  tfas  tarm  fof  Vbidi  Ouj 
ihftll  hara  baea  alactad,  irhloh  compeimtioa  ii  hanby  fizad  tor  tha  foUowiiiK 
olBoara  for  tha  two  tamu  naxt  anraing  tha  adoptloo  of  Uiia  Ooiutitotioii,  m 
follow!  :— Ooramor,  aix  thoannd  dolUn  par  uiBnm  ;  luntotuat-OoTanior, 
tha  auna  per  diam  ma  maj  ha  pro*idad  hj  law  for  tha  Spaakai  of  tha  Ajaamfalj, 
to  ba  .allowad  onlj  dmiiig  tha  aaaaion  of  tha  LegiaUtma  ;  tha  Baoratuj  ol 
State,  Conbollar,  TTaaiarer,  Attonuj-Qananl,  and  Snrrajor-Oanaral,  thn* 
thoniand  dollara  aaoh  pef  aimnm,  aneh  aompanialion  to  ba  in  full  fbr  all 
■arriaea  bj  tham  i«apa«tlral j  raodend  to  anjr  ofioial  capaoitj  or  amploTmaat 
whataoarai  daring  thair  raapaotiTa  tarmi  of  office ;  pnridtd,  Aowawr,  that 
tha  LegiaUton,  after  tha  aipiiatiaii  of  tha  tarma  '  harainbaf ore  mentioned, 
maj  bj  law  iH»n)n<«>i  tha  eompanialion  of  anj  or  all  aneh  offloar*,  bat  in  no 
eaaa  ahall  haTa  tha  power  to  hicreeee  tha  nme  abore  the  aonu  hanby  ftxail  >j 
tbia  ConatitntioD.  Ko  eiUtj  ihall  be  anthorued  by  law  br  elaiieal  tumiM, 
in  any  office  prorided  for  in  thie  article  exceeding  lixtaen  hnndnd  lollan 
per  annnm  for  each  cUrit  emplojed.  The  Legialatnre  may,  in  Iti  dIaentioB, 
aboliah  tha  cffloe  of  SnrraTorJUeneral,  and  nana  of  the  offloare  hatvinbefor* 
nemed  ahall  reoaiTa  far  their  o^n  naa  any  faea  or  pen^nUtM  &t  tha  par- 
formano*  of  any  offleial  dnty 

Sao.  SO.  ThB  GoTamor  ihall  not,  dnnng  hit  term  of  offloe,  be  tleoted  ■ 
aanator  to  the  Senata  of  the  Dnited  State*, 
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Sionos  1.  Tha  jodldal  power  of  tha  SUta  thall  ba  TNtad  In  tha  8«nate 
littlng  ai  a  Coort  of  Impeaohmant,  in  a  Snioema  Coart^  Snperior  Conrti, 
Jnstiaea  of  tha  Faaea,  and  each  f&hrior  conrtaaethaliegtalatnremayaataUlah 
in  any  inoorporstad  city,  or  town,  or  eity  and  county. 

Sml  2.  The  Supreme  Conrt  iball  ecnaiit  of  a  Chief  Jnetice  and  iix  Anodat* 
Joitioea.  The  Conrt  may  ait  in  deputnenta  and  in  bank,  end  ehall  always 
ba  opaO'fcr  tha  tranaacdon  ofbuincaa.  There  ahall  be  two  departaanta, 
denominated,  raapectiTely,  Department  One  and  Department  Two.  The 
Chief  JnitUs  ehall  Mdgn  three  of  tha  AModate  Jnsticaa  to  each  department 
and  each  Mdgnment  may  be  changed  by  him  from  time  to  time,  na 
AModala  Juticea  ahall  b«  competMit  to  ait  in  aitbor  departmsn^  and  may 
intarohanga  with  aech  other  b;  egrtament  among  themaelTei  or  ai  ordand  by 
the  Cbiof  Juatiea.  Each  of  the  department!  ahall  hare  the  power  to  hear  and 
datermina  catue*  and  all  qnaationa  ariaing  therein,  anbgtct  to  tha  proTitioM 
harainafter  contained  in  ralatioi)  to  tha  Conrt  in  bank,  Tha  praaanaa  of 
three  Jnatioae  ahall  be  aaeeiary  to  transact  any  bntlnaaa  in  either  of  th« 
iapartnenta,  aioept  tach  »«  may  be  dona  at  chambany  and  the  concBrraaM  of 
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time  JutiOM  ilitll  ba  n«c«)«l7  to  prononnct  >  judgment.  Tha  Cliuf  Jnttice 
■hill  apportian  the  bluiligM  to  tlia  daputmaots,  and  mij,  in  hii  ducretiou, 
oidw  uij  MUM  pending  bafoia  the  Conrt  to  be  haard  «nd  decided  bj  the 
Court  In  bank.  Tha  order  nuj  be  mada  before  or  after  judgmant  pnmonnced 
by  >  daputmant ;  bnt  where  a  cinaa  hai  been  allotted  to  one  of  the  depart- 
meuta,  and  a  judgment  prononnced  thereon,  tha  order  matt  be  mads  irithin 
thirty  dayi  after  inoh  judgment  and  concurred  in  by  two  Aesociata  Jnatioes, 
and  if  *o  made  it  (hall  han  tha  eSect  to  vacate  and  aat  aside  tha  judgment 
Any  four  Jostica*  Dtay,  aithar  before  or  after  jadgmant  by  ■  dapu-tmen^ 
nrdar  a  case  to  be  heard  in  bank.  If  tha  order  be  not  made  vitbia  the  tdina 
above  limited,  the  judgment  ehall  be  final  No  Judgment  by  a  department 
nhall  become  final  until  tha  aipiratioa  of  tha  period  of  thirty  day*  afonwaid, 
uideai  approved  by  tha  Chief  Jultice,  in  writing,  with  the  concurrenee  of  two 
Anociate  Juatices.  The  Chief  Justice  may  conrana  the  Court  in  bank  at  any 
time,  and  ahall  be  the  preiiding  Juitica  of  the  Coort  whan  ao  conTened.  The 
coDounanee  of  four  Juitioai  praeant  at  the  argument  aball  be  neceeaary  to 
prononnca  a  jadgmant  in  bank  ;  but  if  four  Joaticei,  ao  preaent,  do  not  concni* 
in  a  judgment,  then  all  the  Joaticea  qualified  to  ait  in  the  canae  ihall  hear  the 
argumant ;  but  to  render  i  judgment  a  ooncnrrence  of  four  Judgei  ihall  be 
neceasary.  In  the  datennination  of  canaaa,  all  dedsioa*  of  the  Coort  in  bank 
or  in  department!  shall  be  given  in  writing,  and  the  gronndi  of  the  decliion 
'  ahall  be  atated,  Tha  Chief  Justice  may  ait  in  either  department,  and  iball 
preside  whan  so  aittin^  but  the  Jnatioea  assigned  to  each  department  shall 
seleat  one  of  their  dumber  as  pretiding  Justice.  In  case  of  tha  absence  of  the 
Chief  Joatlee  from  the  place  at  which  tha  Court  is  bald,  or  hi*  inability  to 
act,  the  Associate  Justices  shall  select  one  of  their  own  number  to  perform  the 
dutiai  and  exercise  the  powers  of  the  Chief  Justice  during  such  absence  or 
inalnli^  to  acL 

Sao.  S.  The  Chief  Justioe  and  the  Asaodata  JuBtises  shall  be  elected  by 
the  qualified  electors  of  the  State  at  large  at  tha  general  State  elections,  at 
tha  times  and  places  at  which  tha  State  offican  are  alaat«d  ;  and  tha  tarm  of 
office  ahall  be  twelve  years,  from  and  after  the  first  Uonday  afW  the  first  day 
of  January  neit  succeeding  their  alection ;  provitUd,  that  the  nz  Aasodate 
Jnitioes  elected  at  the  Gist  alection  shall,  at  their  first  meeting  so  claasily 
themsalvet,  by  lot,  that  two  of  them  shall  go  out  of  office  at  the  and  of  tour 
years,  two  of  them  at  the  and  of  eight  years,  and  two  of  them  at  tha  end  of 
twelve  yean,  and  an  antty  of  such  olasaiScation  shall  be  made  in  the  minutes 
of  the  Court  in  bank,  ligned  by  tham,  and  a  duplicate  thereof  ahall  ba  filed 
in  tha  office  of  the  Secretary  of  State.  If  a  vacancy  occur  in  the  office  of  a 
Justice,  tha  Gbvemor  shall  appoint  ■  panou  to  hold  tha  office  until  the 
sleotian  and  qualification  of  a  Jnatica  to  fill  the  vacancy,  which  eleotioa  shaU 
take  place  at  the  next  sucoeeding  general  election,  and  the  Justice  so  elected 
•ball  hold  tha  offioe  for  the  ramaindai  of  the  unexpired  term.  The  first 
election  of  tha  Justices  shall  be  at  the  first  general  alection  after  tha  adontion 
and  ratification  of  thia  Constitution. 

Src  4.  Tha  Supreme  Cooit  ahall  have  appellate  jorisdietlan  in  all  c«s«i  iq 


D.qit.zeaOvGoOt^lc 


ess  AFPENDIX 

«qiiitj,  ampt  raoh  u  arise  in  Jnaticts'  Coarta ;  tiaa,  itt  all  oitaa  at  law 
wlii«ll  iuTOlTe  tba  titls  or  poueulon  of  lul  «aUt«,  or  tha  lagalitj  of  ^;  Uz, 
importi  aasemneDt,  toll,  or  municipal  flue,  or  in  which  tha  domand,  aicIoaiT* 
of  iatsnat,  or  tha  ralna  of  the  property  in  conttOTenj,  amount!  to  thne 
hnndrad  dollaia  ;  alio,  In  cuu  of  fordbla  taiirj  and  detainer,  and  In  procaed- 
ingi  in  inaolTenef,  and  in  actiooa  to  pivrent  or  abate  a  naiaanoe,  and  in  all 
inch  probate  mittcra  u  maj  be  prOTidcd  hj  law ;  also,  in  all  criminal  eaia 
proieoated  bj  Indictment  or  infomiatioa  in  a  Coart  of  record  on  qneadoni  o( 
law  alone.  The  Conrt  ahaU  also  here  power  to  iiane  writa  of  "'"i'^«niiT| 
eartiorari,  prohibition,  and  hmbeai  oorpiu,  and  tit  other  write  aeoeiury  or 
fcoper  to  the  complete  exerciea  of  iti  appellate  j  oiiedictioiL  Each  of  th« 
Jneticea  ahall  here  power  to  iema  write  of  habeee  corpni  to  aaj  pert  of  tit* 
State,  upon  petition  hj  or  on  behalf  of  tn;r  person  held  in  actoal  cnitody, 
and  ma;  make  inch  write  retornible  before  hinuelf,  at  the  Sapreme  Coni^ 
oi  before  an;  Snperior  Court  in  the  State,  or  before  an;  Judge  thereoC 

Sbc.  G.  The  Superior  Court  ehall  hare  original  jmiadiction  in  all  caaM  ia 
equl^,  and  in  ell  caEsa  at  law  which  inToWe  the  title  or  poiaeidan  of  ml 
prapertj,  or  the  legality  of  any  tax,  impoet,  aiaeoment,  toll,  or.  tminicipaT 
fine,  and  In  all  other  rinna  in  which  the  demand,  eicluiTB  of  Intereat  or  the 
ralue  of  the  property  in  controveny,  unoonti  to  three  hnndred  dollara,  ukd 
in  all  diminal  c>hi  atnonnting  to  felony,  and  caiee  of  miedemeanour  not 
otherwise  proTided  for ;  of  eotione  of  forcible  entry  utd  detainer  i  of  prooaedinga 
in  insolTsuoy;  of  action*  to  prennt  or  abate  a  nnliuoa;  of  all  matten 
of  probate  ;  of  diTorce  and  toi  annulment  of  marriage,  and  of  all  ineh  ipedil 
caaea  of  proceeding!  aa  are  not  ctherwiie  pioTided  for.  And  laid  Court  ahall 
hare  the  power  of  naturalization,  and  to  issue  papen  therefor.  They  ahall 
hare  appelate  jurlediction  in  auch  ceaaa  arising  in  Jniticee'  and  other  inferiot 
Oonrta  in  their  mpeotii'B  coontiM  aa  may  bi  preacribed  by  law.  They  ahtdl 
alwayi  be  open  (legal  holidaya  and  non-judicial  day*  excepted),  and  tbeir 
prooeea  ahall  extend  to  all  parte  of  the  State;  ftmdtd,  that  factions  forth* 
reooTaiy  of  the  poaaaaiioii  of,  qnieting  the  title  to,  or  for  the.enfottement  of 
lieu  npon  real  eetate,  ahall  he  commenced  in  the  county  In  which  the  real 
eetste^  or  any  part  thereof  affected  by  tuch  action  or  aotioni,  ii  iitnatsd. 
Said  Cotirta,  and  their  Judges,  shall  have  power  to  inne  write  of  "'*'■'^l^mTlB, 
certiorari,  prohibition,  qno  warranto,  and  habeaa  corpus,  on  petition  by  or  on 
behalf  of  any  pereon  in  actual  cnstody  in  their  respectiTe  conntiee.  In> 
jnnctiana  and  write  of  protiibltion  may  he  inaed  and  eerTed  on  legal  holid«y» 
and  non-Judicial  days. 

Sbo.  S.  There  shall  be  in  each  of  tha  organiMd  coontias,  or  dttei  and 
oountiee,  of  the  State,  a  Superior  Court,  lor  each  of  which  at  least  one  Jadg* 
shall  he  elected  by  the  qualifled  electors  of  tha  county,  or  city  and  conn^,  at 
tha  general  State  election  ;  pravid^  that  until  oUierwiae  ordered  by  th* 
I«gia]ature,  only  one  Jadge  shall  be  elected  for  the  Counties  of  Ynba  and 
Butter,  and  that  in  the  City  and  County  of  San  Francisco  there  ahall  b« 
elected  twelve  Jndges  of  the  Superior  Cour^  any  one  or  more  of  whom  may 
hold  Cooiti     There  may  be  -^  many  aeaaions  of  said  Court,  at  the  same  ttme^ 
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«■  then  >rs  Jn4g»  tharsoT.  Tha  uid  Jndgea  aliall  choou  from  thair  own 
Bomliar  ■  pnuiding  Judge,  who  nuy  Im  remoTtd  mt  their  plaaanra.  He  dull 
diitribata  Uia  bniuiaai  of  the  Conrt  UDong  tha  Jndgei  thereof,  and  pracribs 
the  order  of  bmiiiess.  Tha  Jndgmant^  ordeti,  and  procoediDgi  of  any  asHioa 
of  the  Superior  Conrt,  held  by  auj  one  or  more  of  tha  Judges  of  said  Conrta, 
reipactiTal;,  ahall  be  egnell;  effeonul,  aa  if  >11  tha  Jndgea  of  (aid  ntpacitlTa 
Court!  pieaidad  at  auch  eeadon.  In  each  of  the  Counties  of  fiaersmBlibi,  San 
Jowjnia,  Loa  Angeles,  Sonoma,  Santa  Clara,  and  Alameda  there  ehall  be 
elected  two  such  Jndgea.  Tha  term  of  office  of  Judges  of  the  Superior  Conrta 
shall  be  aiz  jean  from  and  after  the  But  Monday  of  January  next  mcoeeding 
thdr  election  l  ptvmUd,  that  the  twelre  Judgai  of  tha  Superior  Court  elected 
in  tha  City  and  Connty  of  San  Fraiieiico,  at  the  first  election  held  under  thia 
Conatitution,  aball  at  their  fint  meeting  so  classify  themselres,  by  lot,  that 
(our  of  thetn  ahall  go  out  of  office  at  the  end  of  two  yean,  and  (bur  of  them 
shall  go  out  of  office  at  the  end  of  four  yean,  and  four  of  them  shall  go  out  of 
office  at  the  end  of  dx  year^  and  an  entry  of  snch  classification  shall  be  made 
in  tlie  minutes  of  the  Coturt,  signed  by  them,  and  a  duplicate  thereof  filed  jn 
the  office  of  the  Secretary  of  Stat«.  The  firat  election  of  Judge*  of  the  Superior 
Cootts  shall  take  place  at  Uia  first  general  election  held  after  the  adoption  and 
ratification  of  this  CoustitatioD.  If  a  racancy  occur  in  the  office  of  Judge  of 
a  Saparior  Court,  the  Goremor  shall  appoint  a  person  to  hold  the  office  until 
the  election  and  qnalification  of  a  Judge  to  flU  the  Tacuicy,  which  election 
■hall  take  place  at  tiia  next  suooeeding  genanl  election,  and  the  Judge  so 
elected  ahsU  hold  office  fbr  the  ramdnder  of  the  unexpired  term. 

Sio.  7.  In  any  oonnty,  or  dtj  and  oonnty,  other  than  the  City  and  Conniy 
of  San  Franoiaao,  in  which  there  ahall  be  mor»  than  one  Judge  of  the  Snperior 
Court,  th*  lodges  of  snch  Coort  may  hold  as  many  aaaaioni  of  Mid  Conrt  at 
the  same  time  as  there  an  Judgea  thereof,  and  shall  apportion  Uie  bnnnees 
among  thamaslves  as  equally  aa  may  be. 

Sio.  8.  A  Judge  of  any  Saperior  Conrt  may  hold  a  Superior  Court  in  any 
connty,  at  the  request  of  a  Judge  of  the  Superior  Court  thereof,  and  upon 
teqneat  of  the  Ooteraoi  it  shall  be  hie  duty  so  to  do.  But  a  cause  in  a 
Saperior  Conrt  may  be  tried  by  a  Judge  pre  lanpart,  who  must  be  a  member 
of  the  bar,  agreed  npon  in  writing  by  the  parties  litigant  or  their  attorney*  of 
lecord,  approred  by  the  Court,  and  sworn  to  by  Ihe  cause. 

Stc.  9.  Th*  Legislature  shall  hare  no  power  to  grant  leare  of  absonce  to 
any  judicial  officer  ;  and  any  snch  officer  who  shall  absent  himself  front  the 
State  for  more  than  sixty  conseontiTe  days  shall  be  deemed  to  hare  forfeited 
hit  office.  The  Le^latura  of  the  State  may,  at  any  time,  two-thirds  of  the 
memben  of  the  Senate  and  two-thirds  of  tha  membart  of  the  Assembly  voting 
thenfor,  increase  or  '*''"'''"*'  the  number  of  Judges  of  tha  Superior  Court  in 
any  oonn^,  or  city  and  county,  in  the  State  ;  provided,  that  no  tnch  n- 
doction  shall  afl'ect  any  Jndge  who  has  bean  elected. ' 

8kl  10,  Justicsa  of  the  Supreme  Court  and  Judgse  of  the  Superior  Coort* 
may  be  lemoTed  by  ooncnirent  naolntion  of  both  Hon***  of  the  Legislatnie, 
adopted  by  a  two-tUrd*  Tote  of  each  house.     AlIolli*rjoilleIalaffioeri,  asespt 
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Ju5tioBS  of  tb«  Feioe,  m^y  Im  ramoved  by  tha  Seoata  od 
of  tha  Oo-nmoT,  bat  no  remoTtJ  ahaU  be  imide  by  virtu*  of  thU  uctioo,  tid- 
lass  tha  causa  thenof  ba  antsrsd  on  the  Jonrcal,  nor  iuila>*  tbs  pirty  cooi- 
plsiDed  of  hu  bean  serred  iritb  b  copy  of  tha  Gomplamt  againathim,  udaball 
bava  hod  au  opportnoily  of  baing  haard  in  big  defsncs.  On  tba  qnaitioD  of 
removal,  tbe  ayta  uid  noes  aball  be-  enteied  on  tha  JooniaL 

Sic,  11.  Tbe  Lagiilatur*  aball  datermina  tba  nnmbar  of  Jnaticai  of  tbo 
Peace  to  ba  elected  is  towDshipe,  incorporated  cities  and  Utvu*,  or  eiliaa  and 
eonntiM,  and  ahall  fii  by  law  tha  powara,  dnties,  and  raaponaibilities  ot 
Jnaticea  of  tba  Peace ;  pnmdtd,  ancb  powara  aball  not  in  any  caaa  trench 
upon  tbe  jnriadictiaa  of  tbe  aaTatal  Courts  of  record,  except  tbat  aaid  Jaatieea 
aball  have  concurrent  jnriadietiaa  with  the  Superior  Comta  in.  caaaa  of  forcible 
entry  and  daUiner,  vbere  tbe  rental  valae  does  not  exceed  tweaty-fire  doUara 
per  month,  and  where  the  whole  amonnt  of  damagea  claimed  does  not  exceed 
two  hondred  dollara,  and  in  csaea  to  enforce  and  foreclose  liens  on  personal 
properly  when  neitber  tbe  amount  of  the  liena  nor  tba  valne  of  tbe  property 
amoou^  to  three  hundred  dollara. 

Sbo.  12.  Tbe  Snpreme  Court,  the  Superior  Courts,  end  nioh  other  Court* 
a*  tha  Legislature  may  prasciibe,  shall  be  Courts  oF  record. 

Sbo.  13.  The  Ijegislature  aball  fix  by  law  tbe  jurisdiction  of  any  mfeiior 
Coorta  wbjob  may  be  eatablisbed  in  puranance  of  ssctioa  one  of  th^  artiole; 
and  aball  fix  by  law  the  powen,  daties,  and  respoDsibilities  of  tbe  Jndgea 
thereof 

Sia  14.  The  Legialatore  aball  provide  tor  tha  election  of  a  Clerk  of  the 
Snpreme  Court,  and  ibiU  Si  by  Uw  his  dntte*  and  Mmpeiu«t!oii,  whaoh  oem> 
pansation  shall  not  ba  increased  or  dimiitiebed  during  tbe  term  Ibr  which  h« 
shall  bar*  been  eleeted.  The  Oonsty  Clerk*  sluU  be  a  efieia  dark*  of  tbe 
Court*  of  record  in  and  for  their  respective  coontie^  or  cities  and  oounlie*. 
The  Legislature  may  alao  provide  for  the  appointment,  by  the  several  Superior 
Courta,  of  one  or  more  Commisaionen  in  their  respective  counties,  or  dtioa 
and  eonntie*,  with  authority  to  perform  ebamber  business  of  the  Jadgaa  of 
the  Superior  Courta,  to  take  depositiona  and  perform  such  other  busineas 
connected  with  the  administration  of  justice  as  may  be  prescribed  by  law. 

Sbo.  is.  "So  judicial  officer,  except  Justices  of  tha  Feaoa  and  Court  Com- 
missioners, shall  recetro  to  his  own  use  any  feea  or  perquisites  of  oSlca. 

Sio.  IB.  The  Legislature  shall  provide  for  the  apeady  publication  of  aocfa 
opinioni  of  the  Sapreme  Court  as  it  may  deem  expedient,  and  all  opinions 
shall  be  free  for  publicatian  by  luy  person. 

Sm.  17.  The  Justices  of  the  Supreme  Court  sad  Judges  of  the  Saparior 
Courta  (ball  severally,  at  stated  times  during  their  continuancB  in  office, 
teoeive  for  their  services  a  compensation  which  shall  not  be  increased  or 
diminlsbed  after  their  election,  nor  during  tba  term  tor  which  Urnr  aball  hare 
been  elected.  The  salaries  of  the  Justices  of  the  Supreme  Court  aholl  M  paij 
by  the  Stste.  One-bslf  of  tbe  salary  of  each  Superior  Court  Judge  shall  be  paid 
by  the  State  ;  tiie  other  half  tbenof  sbsll  be  paid  by  the  county  for  which  he 
is  elected.     During  the  term  of  the  first  Jadges  elected  under  thi*  Con- 
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idtntion,  till  uiDiul  nluiM  of  the  Jnatlcai  of  tha  flnprama  Court  ahiU  b* 
lU  thoiuuid  doUtn  atcb.  Uatil  Dthartriie  chiDgsd  b^  the  Lagielatnrs,  the 
Snpaiior  CoQrt  Jadgea  ehftll  reeaire  an  umnal  nluy  of  thnw  thonnnd  doUui 
auh,  payable  otolith];,  ermpt  tha  Judge*  at  the  Citj  and  County  of  San 
franciaco,  and  the  Coontiee  of  Alamede,  San  Joaquin,  Loe  Aageles,  Santa 
Clara,  Tuba  aad  Sutter  aombinad,  Sacramanto,  Batta,  Narada,  and  Sonoma, 
who  lb  all  racaiTa  foni  tbooiand  dollan  aach. 

Sbo.  is.  Tha  Juitioee  of  tba  Supreme  Court  ana  Judgei  of  the  Suparior 
CoOTti  iball  be  ineligible  to  an;  othar  office  or  public  amplojment  than** 
jadidal  office  or  employment  during  tba  tcnn  for  which  they  ehall  hare  baan 
elected. 

Szc  10.  Judge*  aball  not  charge  }uriei  with  raapect  to  mattart  of  fao^  but 
may  etata  the  totfmoDy  and  declare  the  law. 

Sec  so.  The  atyla  of  all  proceai  ihall  be,  "Tha  FeopU  nf  the  Stat*  of 
Caliromia,"  and  all  proaecutiona  iball  be  conducted  in  their  name  and  by 
their  authority. 

Sic.  31.  Tha  Jnaticea  ihall  appoint  a  Reporter  of  the  deddom  of  the 
Supnm*  Court,  who  ihall  hold  hia  office  and  be  remorabU  at  thair  pteasure. 
Ha  ihall  recein  an  annual  lalary  not  to  oxcaad  tweaty-firg  hundred  doUtue, 
payable  monthly. 

Sbo.  32.  No  Judge  of  a  Conrt  of  record  ehatl  pnctiae  law  in  any  Court  of 
thii  Slate  daring  hii  continuance  In  offica. 

Sio.  23.  ITo  one  ahall  be  eligible  to  tha  offica  of  Jnatica  of  tha  Supreme 
Court,  or  to  the  offlee  of  Judge  of  a  Superior  Court,  unleaa  ha  ihall  hare  bees 
admitted  to  pnctiae  befai«  the  Sapreme  Court  of  tha  State. 

Sw).  21.  TSo  Judge  of  •  Superior  Court,  nor  of  tha  Supreme  Conrt,  ahall, 
aft«r  tha  flrat  day  of  July  one  thonaand  eight  hundred  and  aighty,  be  ^owed 
to  draw  ot  reoaira  auy  monthly  aalaty  nnlen  be  ihall  take  and  lubicribe  to 
an  affidarit  before  an  officer  entitled  to  adminiater  oaths,  that  no  caute  in  bin 
Court  nmaini  nndeddad  that  hai  been  aubmittad  for  dediion  for  the  period 
of  ninety  dayt. 

A  ST  I  CLE   Til 


SraiOH  1.  The  GoTemor  ihall  bava  tha  power  to  gruit  tapriares,  pardona, 
and  commutationa  of  eantanee,  afUt  conTietion,  for  all  offancei  except  treaaon 
and  caaea  of  impeachment,  upon  mch  cooditioni,  and  with  inch  reatriotioni 
and  limitatdona,  a*  he  may  tbink  proper,  lubject  to  luoh  ragulatJoni!  ai  may 
be  proTided  by  law  nUtlTe  lo  the  mannar  at  applying  for  pardons  Upon 
eonrictioe  for  bvaaon,  the  GoTamot  ehall  hare  power  to  anipend  tha  eiaca- 
ticn  of  tha  sentence  until  tha  case  bLiU  be  reported  to  the  Legialatora  at  its 
next  masting,  when  tha  Legialatnre  ihaU  either  pardon,  direct  tha  execution 
of  the  Mutenca,  or  giuut  a  farther  repijave.  The  Gorsmor  shall  communicate 
to  the  Ii^ialatnre,  at  the  beginning  of  arery  seaaion,  every  caaa  of  reprior*  or 
pardon  granted,  stating  tha  nana  of  tli«  conTict,  the  crime  for  which  ha  was 
VOL.  I  2  Z 
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ooDTiotad,  tli«  MnteiiM^  Iti  (l*t«,  tb*  itit  of  Qi»  pudon  or  laprisT*,  and  tlie 
TeuoiiBfoignntuig  th*  mnfL  Heitbsttha  Oortmornof  thoLagiilatanilull 
luTo  power  to  grmnt  pArdoni,  or  oonunntatiaiu  of  nntsnoa,  i>  anj  CM*  wlun 
tlia  conTlet  bu  been  twice  conTlctsd  of  felonj,  nnlaM  npon  ^*  wtltbs 
m^ori^  of  the  Jgdgea  of  the  Sopreme  Conit 

ARTICLE  VIII 


SicrnoH  I.  The  Legiilstnre  ihi.ll  proride.  hj  U«,  for  orgtnldng  and 
dUdpIining  the  militia,  in  ench  jnaaiieT  ai  it  ma;  deem  expedient  not  in- 
eompatiblg  with  the  ConstitatioD  and  lawi  of  the  United  Stataa.  OtSccn 
of  the  militia  ihall  be  alectad  er  appointed  in  inah  "«""»'■  at  the  Legiilatnn 
■hall,  from  time  to  tine,  direct,  and  ihall  be  oomniiaaioned  hj  the  Qonmot. 
The  Qoramor  iball  hare  pow«r  to  call  forth  the  militia  to  execute  the  lawa 
of  the  State,  to  iDppreia  inmirectioni,  and  repel  tnTuionB. 

Skl  Zi  All  militarj  organizatiana  ^orided  (br  bj  thii  Oonstilation,  or  anj 
law  of  thia  State,  and  receiving  State  eappoTt,  ihall,  while  nndw  ■no*,  aitlM* 
fer  oenmony  or  dntj,  oarrj  no  dence,  banner,  or  flag  of  any  State  or  nattoa, 
ocapt  that  of  the  United  SUtai  or  the  State  of  California. 

ABTIOLB   IX 

Sionmr  1.  A  general  diflUaion  of  knowledge  and  IntelligT'.ee  bring 
MMntial  to  the  preaarration  of  the  righti  and  libartiea  of  the  people,  the 
Legjielatnre  ihall  encourage  by  all  anitable  meana  the  piomoUon  of  intalleetna^ 
•eientifi^  moral,  and  agriooltnral  improreneat. 

Bta.  2.  A  Superintendent  of  Pnblio  InrtractiQD  ahall,  at  each  gnbematorial 
election  after  the  adopUon  «f  thia  ConatitBtioi^  be  eleoted  by  tlie  qnaUBed 
electon  of  the  State.  He  ihall  receiTo  a  aalar;  eqnal  to  that  of  the  Seentff; 
of  State,  andihaU  enter  npon  the  duties  of  bii  offloe  on  Qie  fint  Monday  after 
the  Gnt  day  of  Jannary  next  sncceeding  hit  election. 

Saa  t.  A  Saperintendent  of  Schoola  for  each  oonnty  ahall  be  eleoted  by 
the  qnalified  electon  thereof  at  each  gnberaatorial  election ;  pmidtd,  that 
the  Lef^elatnia  may  anthoriu  two  or  more  coontlsa  to  nnfte  and  elect  one 
Superintendent  for  the  oonntiea  to  nniting. 

Sao.  1.  The  proceed*  of  all  landi  that  hare  been  or  may  be  granted  hy 
the  United  Statet  to  thia  State  for  tlie  npport  of  common  Mbod%  whidi 
may  be,  or  may  hare  been,  told  at  diapoaed  at,  and  the  fire  hundred  thmuaad 
acrea  of  land  granted  to  the  new  Statea  under  an  Aet  of  Congieae  diatribnting 
the  proceed*  of  the  pnbUe  land*  atoong  the  eareral  Statea  of  the  Union, 
approred  A.D.  one  thontand  eight  hnndrtd  and  forty-one,  and  all  eatatea 
of  deceaied  pereone  who  may  have  died  withant  leanng  a  will  or  heir,  and 
alio  inch  par  cent  u  may  be  granted,  or  may  hare  been  granted,  by  CongreN 
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on  tli«  mU  of  Unda  in  tbii  B\»t»,  thM  be  uid  renMin  ■  perpetual  ftrnd,  tha< 
intereat  of  wlticll,  togeHiar  with  all  the  nnta  of  tha  luiaold  lands  and  ancll 
othar  meana  aa  tha  LsgiaUtnra  lamj  prond^  ahall  ba  litTioUIiIf  appropriatad 
to  tha  aapport  of  eommoD  achoola  thronghont  the  State. 

Sia  G.  The  Iiegtalatnia  ahall  proTide  for  a  ajaten  of  eammoii  achoola  b; 
which  a  free  echool  ahall  ba  kept  op  and  anpportad  in  each  diltriet'  at  leut 
aix  moDtlu  la  creiy  jaar,  after  the  firat  year  in  which  »  leltool  lua  bean 
eatabliahed.  * 

Sla  9.  The  pnhlio  acliool  ijilein  ihall  Jnelnda  primarf  and  gnunmai' 
achooU,  and  each  high  achoola,  evening  achoola,  normal  achoola,  and  tach- 
nical  achoola,  u  nuj  be  eatabUihed  b;  the  Legialatnra,  or  b;  mnnicipal  or 
diatriot  anthoritj ;  bnt  the  entire  raTenne  dariTCd  ttom  the  State  School 
■  Fnnd,  and  Qie  State  achool  tax,  ahall  ba  applied  axcInaiTalj  to  tha  aupport 
of  primarj  and  grammar  achoola. 

Sio.  7.  Ths  Gonmor,  Saperintendent  at  Pnblio  InabnetioQ,  and  tha 
Prindpala  of  the  State  Bonnal  Schoola,  ihall  conatttnta  the  State  Board  of 
KdneatLon,  and  ahall  compile,  or  canae  to  be  compiled,  and  adopt  a  nniform 
Mri««  of  taxt-booka  for  nae  in  the  common  achoola  tlirongbont  the  State.  The 
State  Board  ma;  canaa  inoh  teit-booka,  irhea  adopted,  to  b«  printed  and 
publiahad  bj  tha  Saperintcndsnt  of  State  Printing,  at  the  State  Printiiig 
Office,  and  irhsf  >o  priatsd  and  pnbliahed,  to  be  dietribntad  and  aald  at  tha 
coat  price  of  printicft  pnbliahing,  and  disbibatiiig  tha  aama.  Tha  tezt-booka 
BO  adopted  alull  continae  in  nia  not  lea  than  four  ^eara  ;  and  aaid  State 
Board  ahall  perform  anch  otbar  datiea  aa  ma;  be  ptocribed  b;  law.  Tht 
Legialatnra  aball  provide  for  a  Board  of  Edacation  in  each  connt;  In  tha 
State.  The  Count;  Snperintendenta  and  tlie  Connt;  Boatd*  of  Edncation 
•hall  have  control  of  the  eiamlmtjen  of  teachan  and  the  granting  of  teachera' 
.  certiflcataa  within  theii  napeotiTe  jniiadietioniL  [Amendment  adopted 
HoTemberl,  1884.] 

Ssa  8.  No  public  money  ahall  arar  be  appropriated  for  the  aapport  of 
an;  aeotarian  or  denominational  ichoal,  or  an;  ichool  not  under  tha  eidusiTS 
control  of  the  officer*  of  the  pablio  achoola ;  nor  ahall  an;  eectarian  or  de- 
nominational doctrine  ba  tangbt,or  inatmction  thsreoa  ba  pennittad,  diraotl; 
or  indirectl;,  in  an;  of  tha  common  achooU  of  thia  State. 

Sxo.  0.  The  DniTereit;  of  California  shall  caoatitnto  a  pnblio  troat,  and 
ita  organization  and  goremment  ahall  be  perpetoall;  oontinned  in  the  form 
and  ohsracter  preacribed  b;  the  organic  Aot  creating  the  nine,  paieed  March 
twent;-Uurd,  eighteen  hundred  and  Bizt;-eiglit  (and  the  eerval  Acta  amen- 
dator;  thntof),  aubject  onl;  to  lUch  legiaUtiTe  control  aa  ma;  be  neomaar; 
to  eneura  compliance  with  the  tenne  of  ita  endowments  and  the  proper  in- 
Toetmant  and  gecurit;  of  ita  fonda.  It  ihall  ba  entirel;  independent  of  all 
political  or  aecCarian  influence,  and  kept  free  there&om  in  the  appoinbnent 
of  ita  Begsnta,  and  in  the  adminiattation  of  ita  affaici;  proBidtd,  that  all 
the  mone;!  derirad  from  tha  aale  of  the  public  landa  donated  to  thia  State 
b;  Act  of  Congreae,  approred  Jul;  aecond,  eighteen  hundred  and  aixt;-tora 
(and  the  aereisl  Aein  amendatoo'  thereofl.  •hall  b«  isTcated  aa  provided  b; 
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mid  Aeti  of  CoDgieu,  ind  tha  intanst  of  uid  lnon«7i  ilull  In  invioUblj 

■ppiopriatad  to  tha  endovmeut,  anpport,  ind  muntenuici  of  at  laut  ona 
CoUaga  of  Agrioaltnre,  where  the  Indiag  objcoti  tludl  be  (without  exclndiiig 
othal  aciantlfio  and  elanlcal  (tadiea,  and  inclnding  mOitary  taotka)  to  teacli 
anch  bnnoliH  of  laamng  la  an  nUtad  to  teientiSe  and  practical  agricaltnra 
and  tba'naehaDio  arta,  in  aecordanoa  with  tha  miiiiramanta  uid  oondittona  of 
aaid  Aata  of  Congraia ;  and  tha  Lagiiliton  ahall  pniTida  tVt  if,  throngh 
naglect,  miaappropiiation,  oc  an;  othar  contiiigeiicy,  an;  portion  of  tha  fond) 
•0  ast  apart  ihaJl  ba  diminUhad  oi  loat,  tha  Stata  ahall  replaoa  aooh  portion 
10  loat  or  nuMppFopriaUd,  lo  that  tha  prinoipal  tiiaicaf  ahall  remain  for  arei 
nndiminiibad.  If  o  penon  abaU  ba  dabuied  adnunion  to  any  of  tha  eollagUla 
dapartnanti  of  tha  'Oniranit;  on  aooonnt  of  laz. 

ASTICLE  X 
wrtx*  IJUIIIU1I0V8  Ain>  fubuo  suilsikm 

BMonov  L  Than  *b*II  b«  a  St«t«  Board  of  Piiaon  Direotoi^  to  cnniift  of 
Sto  penon^  to  be  appointed  by  tha  OoTamor,  wiUi  the  advioa  and  coosent  ol 
tha  Senate,  who  ahall  hold  office  for  ten  jeara,  except  Out  tixt_  finrt  appointed 
ahall,  in  anch  manner  ai  tha  Lagialatnra  ma;  direct,  be  lO  etaadfied  tiiat  the 
term  of  ana  panon  ao  appointed  *h>U  ez^ie  at  tha  and  of  eadi  two  j«ut 
during  the  firat  ton  jean,  and  Tacandsi  occnrring  ahall  be  filled  in  like 
manner.  Tha  appointee  to  •  racanc;,  occniring  before  tha  azpiratiou  of  a 
term,  ahall  hold  office  only  for  tha  nnazpired  tenn  of  hi*  ptedeceaeor.  The 
GoTsmor  ahall  hare  tha  power  to  remore  either  of  the  Direoton  for  mk- 
oondnot,  ineompetenc;,  or  neglect  of  dnty,  after  an  opportunity  to  be  heard 
npon  written  chargea. 

Sto.  2.  The  Board  of  Directon  ahall  ha**  the  charge  and  anpointendenot  • 
of  the  Stato  nieona,  and  iball  poaacM  aneh  powera  and  perform  anoh  dntiet, 
in  napaet  to  other  penal  and  reformatory  initltntiona  of  the  State,  a«  tha 
Legialatora  ma;  preecribe. 

Sm.  S.  The  Board  ahall  appoint  tha  Warden  and  Clark,  and  dataroiiii*  tha 
otiiarneceamr;  offloon  of  tha  priaona.  ^a  Board  ahall  hare  power  to  remove 
the  Wardeni  and  Clerk*  for  mlaoonduct,  ineompetenc;,  or  neglect  of  dnt;. 
All  other  oBican  and  amjiojlm  of  tha  priaona  ehall  be  appointed  by  the 
Warden  thereof,  and  be  remoTed  at  hii  plBaanr& 

Ski.  i.  The  member*  of  the  Board  ahall  ncaiTe  no  oompeuaUon,  other 
than  naionable  trareUing  and  other  ezpeuaa*  inenmd  while  mgaged  In  the 
peifonaanea  of  official  dutiee,  to  be  audited  ai  tha  L^iaUture  ma;  direct 

Sio.  S.  The  Legialatore  ahall  paia  inch  law*  ■*  ma;  be  neceaaary  to  fttrUiar 
dafia*  and  regulate  tha  powera  and  datiea  of  the  Board,  Watdani,  and  Qerk*, 
and  to  carry  into  effect  the  proriiioni  of  tU*  article. 

8ml  9.  After  the  fir*t  day  of  Januat;,  ejgbteen  hondted  and  dghty-two, 
tha  labour  of  cooTioto  ihall  not  be  lei  out  b;  contract  to  an;  peraon,  co- 
[•rtnenhip,  compan;,  or  carporatjon,  and  the  Legidatnre  ahal^  b;  law, 
proTide  En  tb*  working  of  conTieta  tor  tha  benefit  of  tha  Statu. 
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A.BTICLB  XI 
ornn,  oouvtib,  axd  Tomn 

SBomiX  1.  Hi*  MTard  oonntiH,  u  thij  now  «il«t;  an  hanby  Ncxignind 
u  l^al  inbdiTiiioiu  of  thii  Stat*. 

Sbo.  2.  No  ooniity  nat  ihall  l«  ramorad  nnleat  two-tikbda  of  the  qnaMed 
^Mston  of  til*  oonnty,  Toting  on  tb*  propoutioEL  at  a  gsncnl  elactiiiiii  ahaU 
n>ta  in  taroor  of  waeh  lemoraL  A  propodtiini  of  lamaTal  ihall  not  be  mb- 
iiiitt*d  in  Uw  Mnu  aonuty  mors  than  onea  in  four  yuan. 

Saa  S.  No  now  oonntj  ahall  ba  aaUbliahtd  wbicli  aliaU  ndnea  anj  conntj 
to  a  populatiOB  of  laaa  than  eigbt  thonaand  ;  nor  ahall  a  now  oonnt;  bo  fonaed 
containing  a  laaa  population  than  flro  thoniand,  nor  ahall  anj  line  thstvaf 
paM  within  flro  mllaa  of  tha  conntf  aeat  of  an;  eoanty  propuaad  to  be  diridsd. 
Erary  eonn^  wUch  ahall  be  anlatgad  pi  craatad  INm  tanitor;  taken  from 
any  other  oonnty  ot  Montiaa,  ahall  ba  liaUa  for  a  jnat  proportion  of  the 
aiiating  debt*  and  Uabilitia*  of  the  oonn^  or  eonntiea  bum  which  aach 
terrltorjr  ahall  ba  takcm. 

Sm.  4.  The  IiegUlatnre  ahall  vtabliah  a  ajatem  of  oonnty  goramnitata 
irhlch  ahall  be  uniform  thronghont  the  State,  and  by  gennal  lawt  ahall  pro- 
Tide  for  townahlp  orgaulxation,  imdei  which  any  eoon^  may  OTganiM  vban- 
arer  a  m^oij^  of  tha  qnallfled  elsotoi*  of  auch  county,  TotIng  at  a  general 
alaotion,  ahall  ao  detsrmiue  ;  and  wheneTOi  a  eovn^  ahall  adopt  townahlp 
organixatlgD,  the  aaaaaaiiimil  and  enllaetion  of  the  rarenna  ahall  be  made  and 
the  btwine*a  of  *neh  oonnty  and  the  local  afhir*  of  the  lOTanl  townahipa 
therein  ahall  be  managed  and  tnnaaotad  in  the  manner  praaoribad  by  anch 
ganettlkw*. 

Skl  B.  Hm  Lagiilatnit^  by  general  and  nnlfbrm  lava,  ahall  proride  for 
tha  Kltrti<Ml  or  appi^tment,  in  Ou  aaTeral  oonntiea,  of  Boanla  of  Soperriaon, 
ShoIAi  Ooon^  CttAa,  Diitriet  Attomert,  and  tach  other  eonn^,  townabip, 
and  uinda^^  oOloan  aa  pobUo  conTenfenca  toj^  reqnire,  and  ahatl  praacribe 
th^  dntftt,  and  fix  their  term  of  office.  It  m^**!!  regulate  the  compenaation 
of  all  neh  offloen  in  proportion  to  dntiea,  and  for  Uiia  pnipoae  may  olaiaify 
the  oonntiaa  by  popolation  ;  and  ft  (hall  proTide  for  the  atiiet  accoontaMlIty 
«f.wnnty  and  townabip  ofltoara  tat  all  fba«  whloh  may  be  aollactad  by  them, 
and  fbr  all  public  and  municipal  money  which  may  be  paid  to  them,  or 
offidally  ccme  into  their  poaeanion. 

Saa  t.  Corporationa  Ua  mnnicipal  pnipoaea  ahall  not  be  created  by  apadal 
lawa ;  btit  the  Legialatore,  bj  general  lawa,  ahall  pronda  fbr  the  incoiporatioii, 
organiiation,  and  daaaifloation,  in  proporllDn  to  population,  of  dtia)  and 
tovM,  which  Uwi  roay  ba  altered,  amended,  or  tapealed.  Qtiaa  and  towna 
heretofiBV.  organiied  or  Incorporated  may  baoome  organiiad  nnder  anch 
general  lawt  irhenvrer  a  m^ority  of  Iha  alaetor*  roting  at  a  f;Bneral  eleotlon 
aball  ao  deteimine,  and  ehall  organize  in  oonlbrmity  therewith ;  and  oitiaa  or 
tewBt  haretofon  or  hereaftei  argauMdi  and  all  eharten  theroid  tamed  o* 
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Bdoptad  hj  intharity  of  this  Cooditntloii,  libiil  b«  labject  to  and  controlled 
hj  gcBMBl  Um 

Sio,  7.  City  and  comity  gonmniBDti  ma;  b«  merged  and  coaaolidated 
into  one  mimicipal  gaTamment,  with  one  set  of  oScara,  and  maj  be  Incut- 
porated  nndei  general  lawi  providing  far  the  incorporation  and  organiiation 
of  corpocationi  for  monicipsl  purpoM*.  The  ptoviuona  of  tiili  Conatitutian 
applicable  to  citiea,  and  aUo  those  applicable  to  conntiei,  bo  br  aa  not  incon- 
^rient  OT  not  probiluted  to  dtiea,  ihall  be  applicable  to  nicli  consolidated 
gaTammeDt.  In  eonaolidated  city  and  county  goTemmenta,  of  more  than  on* 
hundred  tlionsand  population,  there  ahall  be  two  Boarda  of  SnpandsoTa  or 
houses  of  legislatian — one  of  which,  to  oonmat  of  tweWe  persona,  shall  be 
elected  by  general  ticket  fiwn  ths  city  and  eoonty  at  UrgBi  tnd  ahall  bold 
oBIce  for  the  tsim  of  louz  yeaia,  bat  ihall  be  so  olasdfied  that  after  Ott  fint 
election  only  six  shall  be  elected  ersry  two  years  ;  the  other,  to  eonaiit  of 
twelre  penons,  shall  be  elected  erery  two  yean,  and  shall  hold  offica  for  the 
term  of  two  fears.  Any  vacancy  occurring  iA  the  office  of  Superriaor,  in 
either  Board,  shall  be  filled  by  the  Mayor  or  other  chief  ezecutlTe  offiser. 

Sxa  S.  Any  dty  coDtsining  a  papulation  of  more  than  one  hundred  thoD- 
saud  Inhabitants  may  frame  a  charter  for  iU  own  goreniment,  conuatent  with 
and  lulgect  to  the  Constitntion  and  Isws  of  this  Stat?,  by  caoaiDg  a  Bostd  a( 
fifteen  fieeholdan,  who  shall  bare  beeif  for  at  least  Bts  yaars  qualified  electora 
thereof  to  be  elected  by  the  qualified  Toters  of  such  city,  st  any  genanl 
or  special  election,  whose  duty  It  ilull  be,  within  mnety  days  aflai  sacli 
aleotion,  to  prepare  and  propose  a  chaiter  for  each  city,  which  shall  be  signed 
in  dnpUcata  by  the  msmben  of  such  Board,  ot  .a  msjority  of  them,  and  re- 
turned, one  copy  thereof  to  the  Mayor,  or  other  chief  eiecutiTe  officor  of  snch 
city,  and  the  other  to  the  Recorder  of  deeds  of  the  Munty.  &ach  propoeed 
chuter  shall  then  be  published  in  two  daily  papers  of  general  circulation  in 
snch  city  for  at  least  twenty  days,  and  within  not  less  than  thirty  days  after 
such  publicatiui  it  ahall  be  submitted  to  ths  qualified  electors  of  such  dty  at 
a  general  or  special  election,  and  if  a  majority  of  such  qualified  electors  voting 
thereat  shall  ratify  the  sane,  it  shall  tlureafter  be  sabmitted  to'  the  L^s- 
Utore  for  its  approval  or  rqoitioti  as  a  whole,  wlthoat  power  of  alteration  or 
amendment,  and  if  approved  by  a  majority  vote  of  the  memben  elected  to 
each  honse.  it  shall  become  the  charter  of  such  dty,  or  if  such  city  be  con- 
solidated with  a  county,  then  of  such  city  and  coanty,  and  ahiU  become  the 
otganic  law  thereof,  and  snpersedb  any  existing  charter  and  all  amendmeuta 
thenol^  and  all  apedal  laws  inconsistant  with  such  charter.  A  copy  of  inch 
charter,  cotlfied  by  the  Mayor  or  chief  ezecntive  oScer,  and  sutheaticatad  by 
the  seal  of  Socli  city,  settdsg  forth  the  submission  of  such  charter  to  ths 
electors  and  its  ratificatioa  by  them,  shall  be  made  in  duplicate  and  depoutsd. 
one  in  the  offioa  of  the  Secretary  of  Stats,  the  other,  after  being  rcocrdsd  in 
the  office  of  the  Eecorder  of  deeds  of  the  county,  among  the  archives  of  the 
atj ;  aU  Courts  shall  take  judicial  notice  thereof.  The  charter  so  ratified 
m^y  be  amended  at  intervala  of  not  less  than  two  years,  by  proposals  therefor, 
submitted  by  legislativa  authority  of  the  dty  to  the  quslified  voters  thereol^ 
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*t  •  gsnorol  (H  ipadil  dwUmi  bald  *t]aaat  (Utj  d&ji  a/tar  the  publickUoa 
of  tneh  prapoaali,  and  ntifi*d  b;  at  Iwat  tbrM-finh*  of  tlu  qnaMad  elecUiii 
TOtiDg  Uuntt,  and  approTed  ij  the  Legialatnra  as  hsTsin  ^orided  for  tha 
approTal  of  tha  ohartar.     In  mbmittiiig  anj  anch  ohartor,  or  amsodnieitt 
thanto,  anj  altamaUTS  arUols  oi  propoaitioli  tnaj  ba  prasantad  tor  tha  ah<^ca 
«t  tha  TOtari,  and  may  ba  voted  on  aaparataljr  without  prqadieo  to  othera. 
Anj  dtj  containing  a  popnlaldon  of  mors  than  tan  thouand  and  not  man 
tban  ana  hondrad  thousand  inhaUtMiti,  maj  fisma  a  ehartar  for  ita  own 
goTeramant,  oonaiatffiit  with  and  aabjaot  to  th»  Conatitntlon  and  lawa  of  thii 
Stata,  bj  canaing  a  Board  of  Sftaan  fraaholdai^  who  ihall  haTO  been  for  at 
laaat  flra  yaara  qnaMad  alecton  thareof,  to  be  elacted  bj  Iha  qnallflad  Totan 
of  aaid  citj,  at  any  general  or  apacial  election,  jrhoaa  dnty  it  ilnU  be,  within 
Dinaty  daja  after  aneh  election,  to  piepara  and  propoaa  a  ohartar  lot  anoh 
dty,  whidi  ahall  ba  algnad  in  dnplioata  by  the  raetnbai*  of  meh  Board,  or  a 
majori^  of  them,  and  ratnmad,   ona  copy  thareof  to  the  Mayor,  or  other 
chief  axaoDtiTe  of  aaid  d^,  and  the  other  to  the  Bacordar  of  the  oonnty. 
Sach  piopoaed  charter  lAuJl  than  be  pnbliahed  in  two  daily  papers  of  gananl 
direnlatioit  in  inch  city,  for  at  leoat  twen^  daya  ;  and  Uia  &nt  publication 
ihall  be  made  within  twenty  dayi  after  the  completion  of  the  ehartar  ;  and 
within  not  leaa  than  thirty  daya  after  anoh  pnblicatton  it  ahall  be  labmittad 
to  the  qnalifled  eleoton  of  aud  dty,  at  a  genaial  or  apodal  dectiou,  and  If  • 
D4Jority  of  anch  qnaliflad  eiecton  Toting  thereat  ahall  ratify  the  nine,  it 
ihall  tharaaftar  ba  anhmitted  to  the  Le^alatnre  for  ita  approral  or  reaction 
aa  a  whole,  without  power  of  altentiaa  et  amendment ;  and  if  appnircd  by 
a  m^ority  rota  of  the  mambera  elactad  to  each  hooae  it  shall  baooma  the 
charter  of  sncli  dty,  and  the  oi^nic  law  theraoC  and  shall  sapersade  any 
existing  charter,  and  any  smendnunta  thereof,  and  all  ipedal  lawa  inoon- 
datant  with  anch  ohartar.    A.  oopy  of  each  charter,  certified  bj  the  Uayor  ot 
chief  ezeentiTa  officer,  and  aathenticated  by  the  aeal  of  ench  dty,  aetting 
forth  the  inbmiadon  of  snch  darter  to  the  aUctots,  and  ita  ratification  by 
tbem,  ihall  be  made  in  dnpUcata,  and  depodtad,  one  in  the  office  of  Secteta^ 
of  State,  and  the  other,  after  being  recorded  in  add  Becordel'a  office,  ihall  be 
depoeited  in  the  arcbiree  of  the  d^ ;  and  thereaAer  all  Cooita  ehall  take 
Judicial  notice  of  aild  charter.     The  charter  lo  latifled  maybe  amended,  at 
interrali  of  not  lea  than  two  jeare,  by  propoeils  therefor,  enbmitted  by  the 
iagialatiTe  author!^  of  the  d^  to  the  qualified  eleotora  thereol^  at  a  general   . 
or  special  election  hdd  at  leait  sixty  days  after  the  pnblicatian  of  aneh  propooals, 
and  latiBed  by  at  least  three-fifths  of  the  qaalified  electota  roting  tbateat,  u>d 
approredby  the  Legislature  as  herein  prorided  for  the  approval  of  the  charter. 
In  snbmitCing  any  anch  ehartar,  or  amendment  thereto,  any  al  tamatire  article  ot 
propodtion  may  be  preeentad  toi  the  choioa  of  the  vote™,  and  may  ba  TOt«d  on 
.separately  without  pr^ndica  to  otheta.    [Amendment  adopted  April  IZ,  1887.1 
a«o.  S.  The  compensation  of  any  oonnty,  city,  town,  or  munidpa  offioftt 
■ban  not  ba  incraawd  after  hia  election  or  during  his  term  of  office  j  nor  i*"? 
the  term  of  any  inch  officer  be  extended  beyond  the  period  for  whieh  a»  *■ 
elactad  or  appointed. 
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6xa  IIX  No  conntj,  cit;,  tmiu,  or  other  pablla  ra  mnideipBl  oorpon- 
tion,  nor  ths  iuhkbitaata  thereof,  not  th«  proper^  thu^,  aljmll  ba  reloMed 
or  dlidiarged  from  its  or  their  proportdonate  ahare  of  taxes  to  be  leried 
for  State  purpoMt,  nor  ihkll  coiDmnt4tion  for  taeh  tazM  ba  aathoiizod  in  vaj 
fona  whataoerer. 

Sto,  11.  An7  county,  city,  town,  or  townihip  maj  maka  and  enfom 
witbin  ita  limits  all  auch  local,  polioa,  aanitarj,  and  other  regnlatbna  as  are 
not  in  confliot  with  general  lawa. 

Seo.  is.  The  Legitlatore 'thill  hare  no  power  to  impoia  taiaa  npon  ooDotiea, 
cities,  towns,  or  other  pablio  or  mnnidpal  corporations,  or  npon  the  InbfUt- 
anta  or  property  thereof,  for  oooutj,  city,  toirn,  or  other  monioipal  porpoatib 
but  may,  by  teener*!  Urn,  Teat  in  the  corporate  aDthoritlaa  thereof  Uie  power 
to  asssai  and  collect  tazea  for  nch  pnrposea. 

Sxa  IS.  The  Legislature  shall  not  delegate  to  any  tpei^  commistloa, 
prirate  corporation,  company,  astodation,  or  indiridnal,  any  power  to  make, 
■control,  appropriate,  auperrise,  or  in  any  way  interfere  with,  any  conn^, 
city,  town,  or  municipal  improTemeot,  money,' propetty,  or  effect^  whether 
held  in  trust  or  otherwise,  or  to  lery  tazea  or  aeiewnientS)  or  perform  any 
mnoidpal  {unctions  whaterer.' 

Sio.  11.  Ho  Stat*  ofGoe  ehall  he  oontlnutd  or  created  in  any  oonntr,  ei^, 
town,  or  other  municipality,  for  the  inspection,  moMurement,  oi  gradoatlcn  of 
any  merchandise,  maDotaoture,  or  commodity ;  bat  suoh  county,  dty,  town,  or 
maDlcipality  may,  when  authorized  by  general  law,  appoint.ndi  offloera. 

Sao,  15.  Prirate  proper^  ehall  not  be  taken  or  gold  for  the  payment  of  the 
corporate  debt  of  any  politiaal  or  munidpal  oorporation.   . 

Sxo.  16.  All  moneys,  assessmenta,  and  taxes  belonging  to  or  collected 
far  the  Dse  of  an;  eoanty,  dty,  town,  or  other  pnblio  or  mnnldpil  corpontian, 
coming  into  the  hands  of  any  officer  thereof;  ehall  immediately  be  depoaited 
with  ths  I^easurer,  or  other  legal  depoeitai;,  to  the  credit  of  such  dty,  town, 
or  other  corporatian  reapeotirely,  for  the  benefit  of  the  fnndt  to  which  they 
retpectiTely  belong. 

Sjkl  17.  The  making  of  profit  ont  of  eoon^,  dty,  town,  or  other  public 
money,  or  using  ths  aame  for  any  porpoaa  not  anthoriitd  by  law^  by  any 
officer  having  the  possession  or  oDutrol  thereof,  shaU  be  a  felony,  aqd  ahall 
be  prosecuted  aud  punished  aa  preecribed  by  law. 

3mo.  is.  Ho  cotmty,  dty,  town,  township,  Bo^rd  of  EdocatEon,  or  acliool 
district  shall  incur  any  indebtedness  or  liability  in  any  manner,  or  for  any 
purpose,  ezceedicg  in  any  year  the  income  sod  rerenn*  piorided  fo^lt  tar 
snch  year,  without  the  assent  of  two-thirds  of  the  qualified  electors  thereof, 
Toting  at  an  election  to  be  held  for  that  purpose,  nor  nnlees,  before  or  at  the 
time  of  Incurring  snob  indebtedness,  proriaiou '  shall  be  made  ioi  the  ool' 
leotloD  of  an  annual  tax  safldent  to  pay  the  interest  on  eubh  indAtedness 
aa  it  falls  due,  and  also  to  eonititnte  a  alnldng  fund  for  the  payment 
of  the  ptindpal  thereof  within  twenty  years  &nm  the  time  of  oonbactii^ 
flie  same.  'Any  indebtednaai  or  liability  incurred  eonbaiy  to  this  proriDOA 
ahallbsnU. 
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Sn.  19.  In  any  city  wbett  then  ue  ao  pnbUo  woila  owned  tnd  controlled 
If  the  mnnidpalitj  for  nipplring  the  nuua  with  v»tei  oi  artifieul  light,  uf 
indlridnal,  w  tDT  company  dnly  inoorponted  for  raeh  pnrpoee  nndsr  and  by 
Htbority  of  tlie  Uwt  of  thuSlate,  ib*il,  under  the  direction  of  the  Snperin- 
tmdent  of  Street*,  or  aOier  ofBcer  in  control  thereof,  and  nnder  ntoh  general 
tegnlationi  m  the  mnnicipali^  may  pnteribe  for  danugea  and  indemnity  for 
damagea,  tuTe  the  privilege  of  niing  the  public  ibvate  and  thoTOQghfana 
thereof,  and  of  laying  down  pipe*  and  eondalti  therein,  and  coiuuctimM 
themrith,  to  &r  al  may  be  naoeeaary  for  introdncing  into  aod  mpplying  (Qch 
dty  and  itr  Inhabitutta  dtber  with  gatlight  or  other  illominatlng  light,  or 
with  frcth  water  lor  demettio  and  all  other  pnipoee*,  p'pon  the  condition  that 
Qie  mnnicipal  goranunent  ahall  hare  tiie  right  to  r^nlate  the  charge!  thenoC 
[Amendmsiit  adopted  Norember  i;  1881] 

ABTIOLE  ZII 
ooEPOB^noxa 

SionoN  1.  Corpciationi  may  be  formed  nnder  general  lawi,  bnt  eliall  not 
be  ereatad  byjfpadal  Act.  All  lawt  now  lotforoe  in  thii  State  oonoeming 
corporationi,  and  all  law*  that  may  be  liereafter  paaeed  pnnuaat  to  tUi 
■action,  may  be  altered  from  time  to  time  or  repealed. 

Bia  2.  Daee  from  corpontioni  ihall  be  eecand  by  each  bdlviaoal  liaUli^ 
of  the  oorporatoiB  and  other  mean*  at  may  be  preacribed  by  law. 

Skl  S.  £aoh  itoddiolder  of  a  corporation,  or  Jaiot-etook  aeeocUtlon,  ilaJl 
be indiTidoally  andpenonally  liable  tor  eneb  proportion  of  all  ite  debti  and 
liabilitie*  oontiaotad  or  incnrred,  dnring  the  time  be  was  a  etocUolder,  aa  th* 
amount  <tf  ctoclt  or  thaiM  owned  by  hini  bean  to  the  whol*  of  the  enbearibed 
oapitil  (took  or  iharee  of  the  corporation  or  Msoclation.  The  dincton  or 
bualeea  of  ooipcratlona  and  joint-itock  aanciatione  ihall  be  Jointly  and 
aererally  liable  to  the  oediton  and  etocUioldere  fbr-all  moneyi  embaolod  or 
aieKpproprlatad  by  the  officert  of  inch  ct 
daring  the  term  of  neh  director  oi 

Sao.  i.  The  term  oorporationa,  aa  nnd  in  thia  ardde,  ehall  be  oonitmed  to 
tnolnde  all  aeiooiationa  and  joiot-etoak  compuia  baring  any  of  thelpowen  or 
ptirilegee  of  corporationi  not  poeaeaaed  by  indindnala  or  partnerahip*,  and  all 
ciffporatLona  ahall  hare  the  rigbt  to  «ae  and  ihall  be  tnl^ect  to  be  nted,  in  aU 
Goorta,  in  like  ease*  aa  natural  pemna. 

Bxo.  S.  The  Legielatnre  ehall  have  no  power  to  pan  any  Act  granting  any 
obartar  for  bauldDg  porpOMi,  bnt  corporations  or  aaeodationa  may  be  formed 
for  each  pnipoaee  under  general  lawa.  No  corporation,  aaaooiatiOD,  or  indi- 
vidoal  ahall  iaane  or  pnt  into  cirenlation,  a*  money,  anything  bnt  the  Uirfol 
money  of  the  United  Statea. 

Bwo.  S.  -All  eziating  chartore,  granta,  ttanchiaaa,  epedal  or  ezdniiTe  privi- 
legei,  nnder  which  an  actual  and  bona  Jidt  organization  ahall  not  have  taken 
plaoe,  and  bneinou  been  commenced  in  good  faith,  at  tiie  time  of  the  adop- 
tion of  thii  Conatitation,  ihall  tlwraafter  hero  no  validity. 
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Sml  J.  TliB  Lagiilatun  ihill  not  extand  mj  ftanchiu  or  duirtot,  nor  mnil 
th«  ftnftitlin  of  ittj  bmebiMa  m  durtai,  of  tnj  aaipontion  now  axbtln^  ca 
vhich  ihall  hsnaftar  eaitt  under  tli«  lavt  of  thU  8t»t«. 

Ssa  &  Tlw  narcin  of  th*  right  of  smlnaut  domain  ihall  naroi  Iw  m 
abridged  or  ooutttood  u  to  pmrsnt  tbs  IiegUUtnn  from  taking  tfaa  propertj 
«nd  fraDchiaH  of  inooiporatsd  eompaniaa  and  rabJMtfng  them  to  pnblio  OM 
the  IMM  aa  the  property  of  ladindualii  and  the  ezerdte  of  the  polioe  povar  of 
the  State  iball  nsTer  be  ao  abridgad  or  oauttnad  aa  to  permit  corporatioiit  to 
oondnct  tb^  buineea  in  inch  manner  m  to  infringe  the  righta  of  inditidnala 
or  th*  ganaral  vell-baing  of  the  Statat 

Sn.  9.  Ho  ooiporation  ahaU  engage  in  any  bniinaaa  other  than  that 
■nrpreaaly  authorized  in  ita  chartor,  or  the  law  nndar  which  It  may  hare  baan 
or  may  haraaRer  ba  organizad ;  nor  ahall  it  bold  for  a  longer  period  tiua 
ire  ftixt  any  nal  aetata  azoept  each  aa  may  be  naceaaary  for  carrying  on  ita 

Ski  10.  n^t  Lt^ialatma  ahall  not  paae  any  lawt  parmittiDg  tha  leaaing  or 
■lianatiDn  of  »ny  franchiae,  lo  aa  to  rallsTa  Uia-  fimnchiae  or  property  held 
thonnnder  from  the  liabilitiea  of  the  Iiasoi  or  grantor,  Isuee  or  grantee,  con> 
tnctad  01  Intnured  in  the  operation,  naa,  or  e4JDymant  of  anch  franchiaa,  or 
•oy  of  ita  pririlegea. 

Sxo.  11.  ITo  corporation  ahall  iania  atocx  or  bonds,  azcapt  lor  aionay  paid, 
labov  dona,  or  property  actn«Uy  receired,  and  all  fictitione  increaie  of  itoefc  or 
Indabtadneaa  shall  be  TOld.  Tbo  itock  and  bonded  Indebtedneaa  of  ccipoia^ 
tiona  ehall  not  ba  increased  azcapt  in  pnrsnanca  of  general  law,  nor  withont 
Aa  consoilt  of  tha  parsons  holdisg  the  larger  smonnt  in  lalns  of  the  stock,  at 
a  meedBg  called  far  that  purpose,  giving  sixty  day*  public  notice  as  may  ba 
ptoridad  by  law. 

Ski.  12.  In  aU  alaotlona  for  directors  or  managers  of  corporations  cTcry 
stockholder  ahall  hsTC  tha  right  to  Tota,  in  parson  or  by  proxy,  the  number  of 
shares  of  atock  onad  by  him,  for  s«  many  penoos  as  thira  an  diieeton  or 
managers  to  ba  slactsd,  or  to  cumulate  said  ahares  and  gire  one  candidate  as 
nuny  Totes  as  the  number  of  directors  multiplied  by  the  nnmber  of  his  sheree 
of  stoek  shall  eqoal,  or  to  distribnta  thsm,  on  the  name  princijila,  among  as 
many  csndidataa  aa  he  may  think  St ;  and  such  directors  or  nuuiagaiv 
■hall  not  be  ele<7ted  in  any  other  msnuer,  except  that  mambera  of  eo- 
oparative  societies  formed  for  sgrieultunl,  mercantile,  and  muiilactnrin; 
porpoasa  may  rote  on  all  qnestions  liFactiiig  snch  societiaa  in  maoner  prs- 
aoribad  by  law. 

Sio.  13.  The  State  shall  not  in  any  manner  loan  its  credit,  nor  ahaU 
tt  tnbacriba  4o  or  be  interested  in  the  stock  of  any  company,  association,  or 
sorporation. 

Ssc.  11.  Erery  corporation,  ether  than  religious,  edocational,  or  banaro. 
lant,  orgsni^  or  doing  bnainoas  in  this  State,  shall  bare  and  maintain  an 
office  or  place  in  this  State  for  the  traiuAC^ion  of  ite  busiaesa,  where  transfers 
oCstoek  shall  be  made,  and  in  which  shall  be  kept  for  inspection,  by  arary 
parson  lufing  an  interest  tharain,  and  legislative  committees,  books  in  which 
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•luU  be  recotdsd  Hi*  Bmonnt  of  oidtsl  itock  mbMribsd,  and  bj  whom ;  tii« 
nanwi  of  t}ie  cnmen  of  It*  itoek,  and  the  amonsti  ovuad  b;  tkam  taapact- 
inlj ;  th«  amonnt  of  itoek  paid  In,  and  by  whom ;  tho  tniufm  of  itock ; 
tha  amount  otitt  anati  and  liabilitiai  and  tho  namn  and  pUe*  of  wddmco 
of  its  offlcsn. 

Skl  is.  Ko  oorporation  oiganiied  ontaidB  Qxt  limiti  ot  thit  SUt«  ihall  b« 
allowed  to  tmuaot  bniineM  within  thii  State  on  more  taTOUTable  oondltdona 
than  an  preeoribed  by  law  to  umilar  oorporationa  DigBnued  nsder  Out  law*  of 
thiaSUte. 

Sn.  16.  A  corporabou  or  MMcUtioii  may  be  med  in  Oa  oonntj  where  the 
MUtoact  ia  mad*  at  i«  to  he  performed,  or  when  tha  obli^tioA  or  liability 
ariiN,  or  tha  breach  ocean ;  or  in  tha  coun^  where  the  priucipU  place  of 
bnainMi  of  mch  corporation  la  titnatad,  labjact  to  the  power  of  the  Conrt  to 
«hanp  the  place  of  tnal  ai  in  other  caaee. 

Sh.  17.  All  raHrod,  eanal,  and  other  baniportation  companiM  are 
dsoUred  to  ha  oommon  otrrien,  and  iDbjeet  to  UgiaUtiTe  GonboL  Any 
■ooeiatiDn  or  corporation,  organiiad  for  the  pupoee,  nndat  tii*  lawi  of  this 
Slst^  (hall  hire  Uie  right  to  connect  at  the  State  line  with  raHroadi  of 
other  States.  Every  railroad  company  ihall  baTe  tha  right  with  ita  road  to 
Inteneat,  oonneot  with,  or  croea  any  oUier  railroad,  and  (hall  recaira  and 
transport  each  tha  other'!  pueengera,  tonnage,  and  car^  withont  delay  or 
diaeriminatioD. 

Bia.  IS.  Ko  presidant,  director,  officer,  agent,  or  employe  of  any  railioad 
or  onal  company  ahall  be  fntweetad,  directly  or  indirectly,  in  the  fBrniah- 
tng  of  material  or  mppllM  to  lacll  company,  nor  in  the  hnaineaB  of  trana- 
portation  *a  a  eonmion  oarrier  of  freight  or  panengera  orer  tha  workt 
owned,  leaaed,  oonbolled,  or  worked  by  rach  company,  except  aoch  intareat 
in  the  bnaineiB  of  tianiportation  aa  lawfully  flow*  from  the  ownuahip  of 
stock  tbenin, 

Sno.  19.  No  railroad  or  odter  baniportation  oampaay  ihall  grant  bt 
paaaai,  or  pawea  or  tlokata  at  a  dlKonn^  to  any  peraon  holding  any  offlce  of 
honoor,  tnut,  ot  profit  in  thia  Stats ;  and  the  acceptance  of  any  anch  pan  or 
ticket  by  «  member  of  tlia  Lagiilatnre  or  any  pnblis  officer,  other  than  EaQ- 
load  CommiaaioDar,  ahall  work  s  forfeiture  of  hia  office. 

Sbo.  so.  No  railroad  company  or  other  common  carrier  ahall  combine  ot 
make  any  contract  with  the  owneia  of  any  reaael  that  leavta  port  or  makea 
pott  in  thia  St&te,  or  with  any  commoii  carrier,  by  which  combination  or  con. 
tract  tha  earning  of  one  doing  the  canying  an  to  be  ihared  by  the  other  not 
doing  tha  carrying.  And  whenarar  a  railroad  cotpoiation  shall,  for  the  pur- 
poee  of  competing  with  any  other  common  carrier,  lower  ita  latea  for  traniport. 
ation  of  pasaangen  or  freight  bom  one  point-  to  another,  anch  rednced  nttea 
ahall  not  be  again  ralaed  <v  increaaed  from  each  etandard  without  the  conaent 
of  the  goraran^tal  aothrai^  In  whioh  iball  be  Tctted  tha  power  to  regnlata 
larea  and  fraighta. 

Ska  St.  ^0  diaGtiminatlon  in  ehargea  or  &cilitiaa  for  tianipoitation  abill 
be  made  by  any  railroad  or  other  transportation  comptny  between  plaoH  or , 
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tMnoDi,  or  In  the  fkdlitlai  for  ths  bftniportation  of  the  um«  fhlBM'of  fral^t 
or  puungan  irithia  thli  Stats,  or  coming  from  or  going  to  uij  other  Btits. 
FanoM.Hid  propirtj  tnniportad  over  uij  nilroad,  or  bj  uij  othv  truu- 
portetion  oompuij  or  indindnil,  (hall  be  d«UT*nd  at  aaj  itation,  landing 
or  port,  at  olurge*  not  exoMding  the  obargw  tor  tha  traniportaUon  of  penow 
and  propertj  of  the  mm»  olm,  in  tli*  Mme  dinotion,  to  any.  tnor*  diatant 
itatiou,  port,  or  landing.  Zxaordon  and  cominiitatian  ticket*  niiaf  ba  ianed 
at  ipaoial  ratw. 

Stc.  Sa.  The  State  will  be  dlrided  into  three  dirtricta  h  nearly  a^nal  in 
population  ai  prMtioabls,  in  eaoh  of  which  one  BaUroad  CommiMlonec  aball 
be  ileotad  by  tha  i^nalifled  alaoton  thereof  at  the  regular  gnbematonal 
■leotiou*,  whoM  Mliry  (hall  be  (Ixed  by  law,  and  whoee  tenn  at  offloe  aliall  be 
four  jear^  commanoing  on  the  Snt  Monday  after  the  flnt  day  of  Jannaiy  nsxt 
(aoceeding their aleotioa.  SaldConunlaionenihaUbeqBalifledaleotonof thia 
State  and  of  the  diatriet  Aoio  which  they  are  eltctad,  and  ahall  not  be  In- 
tareated  in  any  railroad  corpormtlon,  or  other  tranaportatlan  company,  aa 
itochholdar,  oreditor,  agent,  attomoy,  or  employi  ;  and  the  act  of  a  majority 
of  (aid  Conuniadonen  ihall  be  deemed  tha  act  of  (aid  Commiiiion.  Said 
Comminioaen  ahall  have  the  power,  and  it  ahall  be  their  duty,  to  catabliih 
ntei  of  cbargea  for  the  traniportaUon  of  paaaengett  and  freight  by  nilr««d  or 
other  tranaportatton  oompanla^  and  pnbliah  the  aanu  from  time  to  time,  with 
Mich  ehangaa  al  Aay  may  make  ;  tn  examine  tha  book*,  racorda,  and  papara 
of  all  railroad  and  other  tiuuportation  cctapaniaa,  and  for  tiila  pnrpoaa  they 
(hall  hare  power  to  iasD*  iabp<Bnaa  and  all  other  newieear?  prooeea  ;  to  hear 
and  detarmioe  oomplainti  agaioat  railroad  and  other  tranaportation  oom- 
panlee,  to  send  for.  peieona  and  papen,  to  adtniniatar  oatha,  take  teatimony, 
and  pnniah  for  oontampt  of  their  ordan  and  ]ii  iiiiiieain.  in  tha  «me  Buurnar 
and  to  tha  eama  extent  M  Ooorta  of  record,  and  anfone  their  deaiuone  and 
correct  abueai  throngh  the  medium  of  the  Conrta.  Said  Comnusionera  aluJ] 
preaoribe  a  nniform  ayatem  of  aocomtta  to  be  kept  by  all  anoh  coipoiationa 
and  eompaniaa.  Any  railroad  oorpontlon  or  tranaportation  company  which 
(hall  bil  or  refCwe  to  conform  to  anch  ntea  aa  ahall  be  aatabliehed  by  aach 
CommiaaiDnara,  or  ahall  charge  ntea  in  .azoaaa  thereof  or  ahall  Aul  to  keep 
their  aoconnte  in  aooordanoe  with  the  ayatem  pteecribed  by  the  Commiaaion, 
ahall  be  fined  not  exoaeding  twenty  thonaand  dollara  for  each  oObnce ;  and 
eTery  officer,  agent,  or  employ t  of  any  anch  corporation  or  company,  who  ahall 
demand  or  receira  ntea  in  ezcsaa  thereof  or  who  ahall_  in  any  manner  nolala 
the  proTiaiona  of  thia  aeotion,  (ball  be  fined  not  nTfmniling  five  thooaand 
dollar*,  or  be  imprltoued  in  the  connty  jail  not  exceeding  one  year.  In  all 
controrenie^  civil  or  ciiminal,  tha  ntea  of  £(rM  and  frsighta  aitabUihed  by 
(aid  CommiwioB  ahall  bedaemed  conclnaiTelyjnatand  reaaonable,  and  in  any 
action  agunjt  inch  corpoietion  or  company  for  damagea  *a*tainad  by  charg- 
ing axceadTa  ntee,  the  plaintiff,  in  addition  to  the  aotnal  damage,  may,  in 
tha  diaoretiDn  of  the  Jndga  or  jnry,  reoorsr  exempiaij  damage*.  Said  Com- 
miaaion (hall  nport  to  tha  Goremoi,  annnally,  their  prooeeding*,  and  aneh 
ether  faete  aa  may  be  deemed  important.     Nothiiv  in  tU*  aaotian  ahall  pre- 
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Taut  individiutli  ftom  maintiitikitig  ictiona  tgainst  an^  of  mcli  compaDica. 
Til*  I^giilatan  loay,  in  addition  to  anj  panaltisi  herein  prescribed,  enforoa 
thi»  article  by  forfeitare  of  chsrtsc  or  otllarwiaa,  and  may  confer  nicb  fnrtbar 
powen  on  the  Commisrionera  aa  iball  be  neeeasai;  to  enable  tliani  to  pertonn 
tha  dntic*  attained  on  tbcm  in  thij  and  tba  fon^iug  section.  Tba  Lagisla- 
latara  ahall  have  power,  by  a  two^tliirda  rota  of  all  the  memben  eleeted  t» 
each  honae,  to  Temore  any  one  or  more  of  aaid  Commisaionera  trom  office,  for 
dereliction  of  dnty,  or  connption,  or  incompetency ;  and  whensTer,  &om  any 
eanae,  a  vacancy  in  office  aball  occnr  in  nid  Commisnon,  tlia  QoTamor  ahall 
flu  the  aame  by  tlia  appointment  of  a!  qnalified  panon  thereto,  who  ihall  hold 
office  for  the  rsridne  of  the  nneipirad  term,  and  nntil  hia  racceaaor  ahall  hare 
been  elected  and  qnalified. 

Sko.  S3.  Until  the  Legialatnre  shall  district  the  Stite,  the  ftdlowiog  ahall 
be  the  railroad  distrieta  :  — The  Fint  District  ahall  be  oompoaed  of  the 
Conntiea  of  Alpine,  Amador,  Bntte,  CaUTeras,  Colnaa,  Del  Norte,  El  Doisdo, 
Humboldt,  I«ke  I^mvn,  Handooino,  Hodoc,  Napa,  Nerada,  Flaoer,  Plamaa, 
Saoiamenta,  Shaata,  Biem.  Siskiyou,  SoImid.  Sonoma,  Snttsr,  Tehama, 
Trinity,  Yolo,  and  Yuba,  bom  which  one  Koilroad  Commissioner  ahall  be 
elected.  The  Seccmd  District  shall  bo  compoaed  of  the  Conntiss  of  Harin, 
San  Frani^aco,  and  San  Uatao,  from  which  one  Sailroad  Commisnoner  shall 
^eUoted.  The  Third  Diatriot  shall  be  composed  of  the  Conntiea  of  Alameda, 
Contra  Coata,  Fresno,  Inyo,  Eem,  Loa  Angelea,  Hanpoea,  Merced,  Mono, 
Monterey,  San  Benito,  San  Bernardino,  San  Diego,  San  Joaqnio,  ^n  Lnia 
Obispo,  Santa  Barbara,  Santa  Clara,  SanU  Cnu,  Stanislaus,  Tokre,  Tnolwnne, 
and  Ventnra.  from  wUoh  one  Railroad  Commissioner  shall  be  elected. 

Sic  21.  The  Legislatars  ahaU  paas  all  laws  neoesavy  for  the  enforcement 
of  llie  pnriiions  of  this  article. 

AUTIOLE  XIU 


Sbotiow  1.  AH  proper^  in  the  State,  cot  exempt  ander  the  law*  of  th» 
United  States,  shall  be  taxed  in  proportion  to  iCa  Ttloe,  to  be  ascertained  aa 
piTiTided  by  law.  The  word  "  property,"  as  need  in  this  artlole  and  section, 
is  hereby  decland  to  iadode  moneys,  credits,  bonds,  stocks,  due*,  tmnchiaes, 
and  all  other  matter*  and  things,  real,  personal,  and  mixsd,  capable  of  prirato 
ownarship  ;  proviiUd,  that  growing  crops,  property  need  czolnsiTely  for  public 
schools,  and  anch  as  may  belong  to  tht  United  Statea,  thia  State,  or  to  any 
coonty  or  mnnioipal  corporation  within  this  State,  shall  be  exempt  &om 
taxation.  The  LegisUtare  may  provide,  except  in  case  of  credits  aeoared  by 
mortgage  or  tmat  deed,  ibr  a  redootion  from  credit*  of  debts  due  tonaJU*  re- 
sident* of  this  State. 

Sbo.  2,  lAnd,  and  ths  improvement*  th«r«oi),  shall  be  separately  aaaeaaed. 
CnltiTatsd  and  nnonltivatea  bud,  of  the  sama  qnality,  ud  tiuilariy  dtiutadt 
shall  be  aaiessid  at  the  same  ralu 
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Sbo.  S.  Etii;  tnct  of  luid  containing  more  tlun  tix  tmndrsd  tni  tcatj 
licrag,  txA  which  hu  been  ncttaniied  hy  ths  Unit«d  Statu  Oorarnnisnt,  ihaD 
ba  ■naMsd,  for  tht  parpo*M  of  taxation,  bj-  Mctioni  oi  fractioiu  of  Motiona. 
'HiB  LegiilatnTa  ihall  prorida  I7  law  for  ths  anMammt,  in  mall  tMoti,  of  all 
luida  not  aeatiooiiad  by  tha  Unit«d  Stitea  GoTammoiit. 

Stc.  4.  jL  mortgage,  de»d  of  traat,  oonliact,  or  othar  obligation  bj  wUah 
a  dabt  ia  sacaied,  ahall,  for  tlis  pnrpoaa  of  aaaeaament  and  taxation,  b«  daamed 
and  Inated  aa  an  intanet  in  tha  pcapatj  aiTectad  tharal^,  Ezoept  >•  to 
railroad  and  othw  qnaai-pnbUe  oorpontioDa,  in  cata  of  dabt  lo  aaonnd,  tho 
*alna  of  tha  property  aDactod  by  aach  mortgage,  deed  of  tmat,  oontnc^  or 
obligation,  le«  tha  valna  of  aoeh  aeourity,  ihall  b«  aaaeaaad  and  taxed  to  the 
owner  of  the  property,  and  the  Talna  of  nch  aacnrity  ahalt  be  aMeaead  and 
taxed  to  the  owner  thweof,  in  the  eoDDty,  d^,  or  dlatfict  in  wUoh  tha  jm- 
perty  affected  thereby  ii  (itoata.  Tha  taiaa  *o  leried  ahall  be  a  llan  npon  tha 
property  and  esimritj,  and  may  be  paid  by  elthor  par^  to  ««eh  aecnijty ;  U 
paid  by  the  oinier  of  tha  aaoor)^,  tlia  tax  bd  leried  npon  Oia  jiroputj  aftoted 
thereby  ahall  become  a  part  of  tha  debt  ao  aeenred ;  if  tha  owu«r  of  the  jn- 
party  aball  pay  tha  tax  ec  larled  on  aooh  aeonri^,  it  thall  eonatitnto  a  pay* 
ment  thenon,  and  to  the  extant  of  anch  payment,  a  ftiH  diaoharga  thowf ; 
proiridtd,  that  if  any  (tub  aeenritj  or  tndebtedneaa.  ihall  be  paid  by  andi 
debtor  or  dabtora,  after  aeMMment  and  before  tha  tax  lary,  tjia  amonat  ot 
neh  lery  may  likawiia  be  retained  bj  anch  debtor  or  debtor^  and  «h»li  be 
Eompnted  aoMrding  to  the  tax  lery  of  the  preoeding  year. 

&B0.  fi.  Erery  contract  hereafter  made,  by  which  a  debtor  ia  obligated  to 
pay  any  tax  or  aaaeiamaiLt  on  money  loaned,  or  on  any  mortgage,  deed  of 
troet,  or  other  lien,  ahall,  u  to  any  intsreit  apacided  therein,  and  aa  to  aach 
tax  or  aneeement,  be  iinll  and  void. 

Sac  "6.  The  power  of  taxation  iball  nerer  be  enrrendered  or  mapended  bf 
any  grant  or  contract  to  which  tha  State  ahall  ba  a  party. 

Sui.  7.  The  Iioglilahire  ahall  hare  the  power  to  provide  by  law  for  the  pay- 
ment of  all  taxee  on  teal  property  by  initiJaiente. 

Ssa  6.  The  Legialatore  ahall  by  law  reqnire  each  taxpayer  in  thia  State  to 
make  and  daliTer  to  the  Ccnnty  H  aenaenr.  annually,  a  atatcment,  mider  oath, 
eetting  forth  apedfloally  all  the  real  and  penonal  proper^  owned  by  each 
taxpayer,  or  in  hia  poanaaion,  or  nnder  hi*  oontrol,  at  twalya  o'olook  meridian 
on  tha  Ont  Monday  of  W«Tr-Ti 

Sbo.  0.  A  State  Board  of  Eqoaliiation,  oonatetlng  of  one  member  from  each 
Ccngraaalonal  Dlatrict  in  thia  State,  aa  the  eatne  exiated  in  eighteen  hondrad 
and  BSTenty-nine,  ahall  be  elected  by  iha  qualified  electon  ot  their  leepectiTB 
dlatricti^  at  Qie  general  election  to  ba  held  in  the  year  one  thoneand  eight 
hondred  and  elghty-aix,  and  at  each  gnbematorial  election  tfaereaftv,  whcae 
term  -of  office  ahall  be  for  fear  yean  ;  whoae  dnty  it  ahall  be  to  eqnalin  the 
valnation  of  the  taxable  property  in  the  acTetal  conptiaa  of  the  State  for  the 
porpoaaa  of  taxation.  Tha  Controller  of  Btate  ehall  be  ec  qgleio  a  member  of 
the  Board.  Hie  Boarda  of  Superriaort  of  the  aeTaral  eoontiei  uf  the  Stat* 
ahtll  eoutltnts  Boudt  of  Eqnaliation  for  their  laapeotiTe  oonntfa^  whet* 
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ai^  it  iImQ  "bt  to  •qstliM  tiie  Tklnmtioa  of  th*  Uzabla  propo^  in  tli« 
•oontj  for  tbe  pnrpoM  of  twution ;  pnmdtd,  laab.  SCata  ud  Comity 
Bauds  of  Sq.iuliutioD  an  hoabj  uitlioiiisd  and  ampowerad,  undar 
■Doh  ruin  of  aotiot  u  the  Coniitj  Bauds  suf  pMcritM  u  to  the  actLon  of  Uis 
Stata  Boud,  to  ineraua  or  lower  tho  mtin  u««««t»ent  roll,  or  U17  UMMinant 
oantaisod  thsraiii,  *o  u  to  aqiuliia  tho  aMaasinont  of  Om  proputf  contunsd 
in  Mid  uMMnunt  roll,  and  mak*  tiie  atMMnuat  eoDfarm  to  tha  tnM  Tain*  in 
mane;  of  tho  ptoputy  oontainad  in  nid  nil ;  previdti,  that  no  Boaid  of 
EqDaluatum  ahall  laiaa  any  mortgaga,  dwd  of  tnut,  oontract,  or  othar  obli- 
gation \tj  whieh  «  dabt  is  aacnred,  nanay,  or  lolTant  oredit^  abors  ita  &ea 
Tilna.  Tho  praaent  State  Board  ^f  Eqaalintion  ihall  oontinne  in  offloa  until 
t&aii  Micoownra.  aa  herain  proridad  for,  shall  be  alaoded  and  ahall  qoaluy.  The 
LapalatDTa  ihall  haya  povsi  to  radiatriet  the  Stats  into  fonr  district^-  u 
naarlj  equal  In  population  ai  praotioal,  and  to  pnrida  for  the  eleotiona  of 
membera  of  said  Board  <A  Sqnalization.  [Amandlnant,  adopted  Korembu  k, 
USL\ 

Sio.  10.  All  property,  exeept  aa  harelnaftar  in  this  taotion  proTldad,  ihall 
be  aM««Md  in  the  oonn^,  city,  city  and  oonnty,  toirn,  township,  or  district 
in  which  it  Ii  dtaated,  in  the  maimer  prtaaibed  by  law.  Tho  fkanahlsa,  road- 
way,  roadbed,  raUa,  and  rolling  stock  of  all  railroads  operated  in  more  tiian 
one  eoan^  in  this  Stkte  ahall  be  amassed  by  the  State  Board  of  Equaliiatiaa 
at  their  actual  ralne,  and  the  Mms  shall  be  spportionad  to  the  conntiet,  dtias 
and  oonntlei,  dtiet,  towns,  townships,  and  distrlcti  in  which  luoh  railroads 
MB  located,  in  proportion  to  the  niunber  of  mUei  of  railway  laid  in  anch 
MnnUea,  dtiea  and  eonntiei,  citiea,  towns,  townships,  and  districts. 

6eo  JU  Income  tazea  may  be  asseswd  to  snd  collected  from  penon*,  oor- 
pontioBI,  yotnt-ttock  asMdationi,  or  oompanie*  nsidant  or  doing  bniinus  in 
thil  State,  or  any  one  or  more  of  them,  in  moh  oases  and  amonnta  and  in  such 
manner,  aa  shall  be  prescribed  by  law. 

Sm.  12.  The  Lagislatnra  shUl  prorido  for  the  laTj-snd  collection  of  an 
annual  poll  tax  of  not  lam  than  two  dollars,  on  eraiy  msle  Inhabitant  of  thl« 
State  oTor  twenty-ona  and  under  lixij  yesrs  of  ago,  except  paupen,  idiotiv 
Insane  person^  and  Indians  not  taxed.  Said  tax  shall  be  paid  into  the  State 
Soliool  Fond. 

Ssa  13.  The  L^islstnra  sliall  paaa  all  law*  neceasaij  to  oan7  out  the  pro- 
riiions  of  thli  aiiielci 

AKTICLE  ZI7 
WATzn  Axs  WATxn  biohts 
*  flionoll  1.  Tha  naa  of  all  water  now  appropriated,  or  that  may  hartafter 
be  appropriated,  for  aala,  rental,  or  distribution,  is  hateby  declsrad  to  be  a 
public  use,  and  anbjact  to  the  ragulatioii  snd  control  of  tha  State,  in  the 
ifiannar  to  ba  preaeribed  by  law ;  prmidtd,  that  the  rates  or  oompensatloii  to 
be  oollaatad  by  any  puson,  company,  or  corporation  in  this  State,  for  the  naa 
of  water  supplied  to  any  d^  and  eonnty,  or  city,  or  town,  or  the  inhabitants 
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&vnof,  ahall  U  fiztd,  aBDully,  hj  Uib  Board  of  Superrlton,  ot  Citj  snd 
Conntj,  or  C^tj  or  Town  Conndl,  oi  othei  goreraing  bodj  of  inch  dtj  and 
ooimtj,  or  oitj  or  town,  bj  ordlnanos  or  othonrUe,  in  tbs  mamur  that  othai 
OTdinaaoaa  or  leguUtiva  act*  or  raioliitioika  an  paisid  bj  roaii  body,  and  ihall 
coDtinQa  in  torea  for  ana  jear  and  no  longor.  Snch  oidinancai  or  raaalntiou 
■hall  ba  piMsd  in  tha  month  of 'ITabrnat?  of  aacb  f  aai,  and  taka  offaot  on  tha 
fint  day  of  Jul  j  tbareaner.  '  Any  Board  or  bod;  Ikiliiig  to  paa  tha  neotMuy 
ordlnancai  or  TMolntioni  fixing  water  ratea,  whan  naoaaitry,  wiUlin  Moh 
tima,  ahall  ba  mbjaot  to  paremptory  procau  to  oompel  aetion  at  tha  lait  of 
any  party  interaatad,  and  ahall  ba  Uabia  to  aneh  fnrthai  pt«o«MM  and  (Mnaltiaa 
ai  tha  Lagialatnra  luy  prsaoribK  Any  panon,  eompuiy,  or  corporation  ool- 
laoting  water  rataa  in  any  dty  and  county,  or  city  or  town  in  thii  Statt^  other- 
win  Uian  aa  w  aatabllahed,  ahall  forfeit  the  franehiaea  and  watsrworki  of  nch 
paraon,  company,  or  corpoiation  to  the  ei^  and  oonnty,  or  dty  or  town. 
whara  tha  aama  are  oollaoted,  for  tha  pnblia  oaa. 

Sbq.  2.  Tha  right  to  collect  ratea  or  companaate  fov  tha  UM  of  walM 
•npplied  to  any  county,  dty  and  county,  or  town,  or  tha  inhabitant!  thereof, 
b  a  franghiaa,  and  nnoot  ba  axerciaad  axoept  by  anthori^  of  ud  in  tha 
maiuMt  iraoribad  by  law. 

ASTIOLE  XY 


Bmcmon  I.  nie  right  of  eminent  domain  ia  hereby  daolared  to  axiit  In  tha 
State  ta  all  frontage!  on  the  oangable  waters  at  thU  State. 

8kl  S.  Ifo  iudiridiial,  partnanhip,  or  corporation,  i-ltimJT-g  or  poaaeHtag 
the  bontaga  or  tidal  lands  of  a  harbonr,  bay,  inlet,  aatuary,  or  other  nangable 
wattr  In  tbii  State,  ahall  be  parmittad  to  eiolade  tha  right  of  way  to  nu^ 
water  wfaenever  it  la  required  for  any  pnblio  pnrpoae,  nor  to  deatroy  or  obitrDOt 
tha  free  narigatlon  of  moh  watar ;  and  tha  Legiilatnre  ihall  enaot  aoeh  laws 
M  will  gire  the  moat  liband  oautmotion  to  thij  proriaion,  ao  that  aooeaa  to 
the  narigable  watan  of  thia  State  •hall  be  alwayt  attainabla  Ibr  tha  paopU 
themoC 

Skl  S.  All  tide  land*  witlkin  two  milea  of  any  incorporated  dty  or  town  of 
this  State  and  fronting  on  the  watei*  of  any  haibonr,  astnaix,  bay,  or  inlet, 
naed  tor  the  pnrpoaai  of  narigalion,  shall  ba  withheld  from  giant  or  aal*  to 
priTata  ptnoua,  partnnahipih  m  corporaliou. 

ARTIOLX  ZTI 


BnmoK  t.  Tha  Lagialatnre  shall  not,  in  any  manner,  create  any  debt  m 
Atbtm,  Uabili^  or  Uabilitia^  which  shall,  aingly  or  in  tha  aggregate  with  any 
preTioiu  debts  oi  liabilities  exceed  the  earn  of  three  hnndiad  thonaand 
dollaiv  nxept  In  case  of  war  to  repel  inraaion  or  snppnaa  ianrreotion,  nnlcaa 
the  wma  ehall  be  anthoriied  by  law  for  some  nngla  otQact  or  woA  to  be  dia- 
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ttsotly  ipecUad  UMnin,  which  Itw  AtH  proTide  my*  uid  niMiu,  azdnsTa  of 
laaos,  for  tho  paTinaiit  of  tlia  intMWt  of  raoh  d«bt  oi  li^bilitj  u  it  tklli  dns, 
and  tin  to  p>j  and  diachargo  till  piindpU  of  noh  debt  «f  liabili^  iritUit 
twnif  jtut  at  Qt»  time  ot  tho  oontndiiig  Uiotmi^  tadihall  baimpoakbU 
nntil  tho  priiiripal  and  intend  tlioiMit  ahaU  b«  paid  and  dliobargad ;  but  no 
■nch  law  ilialt  take  afltct  nntil,  at  a  gtntfal  alMtlon,  it  ihall  hari  bten  tab- 
mittad  to  tho  paoplo  and  ihall  hara  ncuTid  a  iDMiontj  of  all  tlis  rotai  oatt 
for  ud  mainit  it  at  tnoh  tlootion  ;  and  all  mo&«7i  raised  by  antliorl^  of 
■Bch  lawtball  ba  appUad  onlf  to  the  ipedfio  objeoC  thorain  itated,  or  to  the 
psTinant  of  the  debt  tharebj  Ofwted.  and  nuh  law  ahaD  bs  pabliahod  in  at 
laart  one  nawipapei  in  each  county,  or  d^  and  oonnty,  if  one  b«  pabllahed 
tiunia,  thronghaut  the  Stat«,  for  three  montha  next  pnoeding  tha  election  at 
whloh  it  ti  Mbttitted  to  the  people.  The  Lagialatnn  may  at  any  time  after 
the  approral  of  mdh  law  by  the  people  U  no  debt  ihall  hara  been  a  ' 
in  pnnouoe  thereof  repeal  the  Nuoa. 

AETIOLB  XTII 


flaonox  L  Tht  Legialator*  ihall  protaet,  by  law,  Erom  feroed  eale,  a  osnain 
portion  of  tllB  homeataad  and  other  property  <^  all  heada  of  *«>nni«t, 

Swx  2,  T\u  holding  of  large  tract*  of  land,  nnenltiTated  and  nnimprorad, 
by  iadindnal*  or  eorporatlou^  li  againat  the  pubUo  interea^  and  ihonld  be 
diHonn^ed  bj  til  ueana  not  Ineoniiitant  with  the  right*  of  prlrata  property. 

BH:  S.  Umde  belonging  to  thli  State,  whioh  an  enitabla  Ita  onltiration, 
■hall  be  granted  ulj  to  aotnal  eettlen,  and  in  qnantitieB  not  innnndliij  three 
Iraadred  and  twmtf  aero*  to  ea«h  Mttltr,  nndar  Rioh  aonditi^  ■■  ihaQ  be 
pnsoibed  bj  lav. 

ARTIOLK  Xnil 


Sboium  L  Any  amendment  tv  amandmant*  to  thli  ConiUtDtion  maj  be 
jnpoeed  in  tit*  Senate  or  Aaembly,  and  if  two-thiida  of  all  the  memboa 
eleoted  to  eaeh  of  the  two  honaa  ahall  rote  in  &ronr  thereof;  mch  rT"pftr1 
amendment  or  amandmant*  ahall  be  entered  in  their  Joomali,  with  the  yeaa 
and  oayi  taken  thereon;  andit  ihall  be  t^*  dntyof  th*  Legialaton  to  nlmit 
■anoh  propoeed  amandmant  or  amendmenti  to  the  people  in  mch  manner,  and 
at  (Dcb  tima,  and  aR*r  rooh  publication  a*  ma;  b*  deemed  expedient.  Should 
mora  amandment*  than  one  be  inbmitted  at  the  lame  election,  they  ehall  b*  ■> 
prepared  and  diidngniahed,  by  nnmben  or  otherwiie,  Ihat  each  can  be  Toted 
on  leparataly.  If  the  people  ihall  approre  and  ratify  lucli  amendment  or 
amendmenti,  or  any  of  them,  by  a  migority  of  the  qualified  elaetott  Toting 
thereon,  looh  amendment  or  amendment  ihall  become  a  part  of  thle  Contti- 
tntion. 

8aa  S.  TlieneTer  two-thirdaofthemembeitelaotadtOMch  branch*^  the 
VOL.  I  8A 
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LtflJiUtaTs  ihill  dnia  It  DuenuT  to  raviM  tbU  CoastltDtloD,  thay  ihall  n- 
oommend  to  tli*  «l«eton  to  vota  at  iha  osst  genanl  aleottoQ  lor  or  igKlnd  ■. 
Omr«ntion  foi  that  pnrpoM,  uid  if  t.  nujaTitf  of  thi  alooton  voting  at  inch 
■Itetion  on  tlia  propoiition  for  a  Coanntioii  ihall  Tota  in  faronr  thsno^  tha 
LegiaUtnn  alull,  at  Ita  nszt  nimon,  proTide  by  Uw  for  calling  tba  mum.  Th* 
ConTsniioD  ihalt  eoniist  of  a  numbei  of  dalngatai  adt  to  ezoaed  that  of  boUi 
bnuehaa  of  tha  Lcgtilatore,  who  shall  ba  ehonn  In  the  mne  mannar,  and 
hars  tha  Mine  ^oalificattoni,  ai  mambcn  of  tha  Logulatora.  Tha  delt^tw  w 
•laotad  ihall  nset  within  tbna  montlu  aftai  thaii  election,  at  siudi  place  as 
the  L^^ilatnre  maj  direct  At  a  apecial  alectitni  to  be  prOTidad  for  b;  law, 
tha  Conatitation  that  may  be  agreed  npon  hj  aaeh  Conventdon  ihall' ba  anb- 
mitted  to  the  people  for  their  latlfloation  oi  inaction,  in  aooh  manner  la  tha 
Conrantion  .'may  determine.  The  letbnu  of  inch  aleotioni  ehall.  In  aveh 
manner  u  the  CoDTantion  ihall  direo^  be  certiGed  to  the  KzeontlTa  of  tha 
State,  who  ihall  call  to  hia  aaaiatance  the  Controller,  Treaaarer,  and  SeweUty 
of  State,  and  compare  the  retnma  io  oertifiad  to  him  ;  and  itahall  be  tiiedn^ 
of  tha  EiecatiTe  to  declare,  by  hii  proolamation,  inch  CanatitDtion  aa  may 
haTo  been  ratified  by  ■  majority  of  all  the  votae  caat  at  noli  apeeitl  alectiui, 
to  be  the  Conatitation  of  the  State  of  California. 


ABTIOLB  XIZ 


Sionoil  L  The  Iiegiilatiire  shall  pteseriba  aH  naoaaaaty  regnlationa  for  tho 
proteotion  of  tha  State,  and  tha  conntiea,  eitiaa,  and  towne  thereof,  from  the 
bnrdana  and  erila  ariaing  from  tha  praaance  of  aliena  who  are  or  may 
become  Tagnnta,  panpen,  mendioanti,  crimlnali,  or  InTallda  afflicted  itith 
conlagioni  of  infectdona  diseaaaa,  and  from  'aliena  otherwise  dangenma  or 
detrimental  to  the  well-being  or  peace  of  tha  State,  and  to  Impose  oonditions 
upon  wliich  eueb  panone  may  reaide  in  tha  State,  and  f  roTide  the  maana  and 
mode  of  their  removal  from  the  State,  npon  failnrs  and  refusal  to  comply 
with  such  eonditiona  ;  providtd,  that  nothing  contained  in  thii  eecCioit  aball 
be  oonatnied  to  impair  or  limit  the  power  of  the  Legialatare  to  pan  each  police 
law*  or  other  regulations  as  it  may  deem  necessary. 

SEa  2.  ITo  corporation  now  existing  or  hereafter  formed  nnder  tha  laws  of 
Ihia  State,  ahall,  after  tha.adoption  of  this  Coostitiitioii,  employ,  directly  or 
indirectly,  in  any  capacity,  any  Chinese  or  Mongolian.  Ths  Legislaturs  sbsU 
pass  suoh  laws  m  may  Iw  Daceaaaty  to  enforce  tlii*  provlalon. 

Sn.  S.  No  Chlaeie  shall  be  employed  on  any  Static  county,  municipal,  or 
other  public  work,  except  in  punisiunent  for  crime. 

Seo.  4.  The  presence  of  forelgnsre  ineligible  to  become  dtiiena  of  the 
Dnited  States  is  declared  to  be  dangerous  to  the  well-being  of  ths  Slate,  and 
the  Legislature  ahall  disconiege  theic  immigratioD  by  all  tha  means  within  it* 
power,  Asiatio  coolieinn  la  a  form  of  hnman  lUTeiy,  and  is  for  aver  prohi- 
bited In  thii  State,  and  all  contracti  for  coolie  labour  shall  bs  void.     AD 
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eompuiiss  or  oorporetloai,  vhatliBr  fanned  in  thti  coonti?  or  ko;  forrign 
ommtiy,  for  the  importation  oT  wack  labour,  alull  be  mlqect  to  uoli  penaJIJM 
M  the  Legidatnie  maj  pnacribt.  The  liegisUtiiTe  ahall  dslegate  all  necmuy 
powar  to  the  iDWrponted  cities  and  hnrtu  of  this  State  for  the  ramoral  of 
ChiiiBia  withoat  the  limita  of  nioh  eitiee  and  towni,  or  for  thsir  loimtion 
irlthia  pTeacribed  porUona  of  thoee  limite,  and  it  ahall  alao  pro* ids  the  neosa- 
mry  legialation  to  prohibit  the  introdootian  into  thia  State  of  CSiineae  after 
tb«  adoption  of  thr  Gouatttution.  ^ila  aectloii  ahall  be  enforced  bj  appio> 
priate  bgialatare 

ABTICLK   ZX 


Smanox  1.  The  Cltr  of  SMrwnento  la  hsnl^  deoUnd  to  be  the  ant  of 
goTsmment  of  thii  State,  and  ahall  ao  nmain  mitll  changed  hj  law  ;  bnt  no 
law  nh.Tigtnj^  the  aeat  of  goTsnunent  ahall  be  valid  or  binding  nnleai  tiie 
aame  be  approved  and  ratified  bj  a  majority  of  the  qualified  aleotors  of  the 
State  Toting  theratbi  at  a  general  State  eleotion,  midsr  anoh  i^nlationi  and 
^oriaiotia  M  the  Legialatnn,  b;  e  two-tfairdaToteof  eaohhonaehinaj  proTida, 
Mbmitting  the  qQeathm  of  ohange  to  tJia  people. 

Bio.  3.  Any  dttien  of  thia  State  who  ahall,  after  the  adoption  of  thIa  Con- 
atitntjon,  fight  a  duel  with  deadly  weapona,  or  lend  or  accept  a  ch^lenge  to 
fight  a  dnel  with  deadly  weapona,  either  within  this  State  ta  ont  of  it,  or  who 
ehall  act  aa  second,  or  knowingly  aid  or  awUt  in  any  manner  thoae  Uioa 
offsodiDft  shall  not  be  allowed  to  hold  any  ofiioe  of  profit  or  to  et^oy  the 
right  of  in&aga  under  this  Conatitntion. 

Qia  S.  Hemben  of  the  L^ialatoie.  and  all  offlwri,  erecntin  and  Jodioial, 
except  mch  inferior  offleeit  a*  may  be  by  law  exempted,  ihall,  before  thsy 
enter  upon  the  datiee  of  their  reepeotiTo  office*,  take  and  rabaoiibe  the 
Allowing  oath  or  affirmatjon  i 

"  I  do  solemnly  awaw  (or  aOlrm,  u  the  oaee  may  be),  that  I  will  lapprat 
the  CoDitltntlon  of  the  United  Statte  and  the  Cotutitation  of  the  State  of 

Califomis,  and  that  I  will  faithfully  disohaige  the  datiei  of  the  offloe  of 

■MMTding  to  the  beet  of  my  ability. " 

And  DO  other  oath,  declaration,  or  test  ahall  he  reqoiied  m  a  qnalificaUoD 
(be  any  office  of  pahlio  trait. 

Bmd,  i.  All  officer!  or  Commlieionen  wfaoH  deeUon  or  appoinbnent  1«  not 
pcoTided  for  by  this  Cocstitation,  and  all  offlcen  or  OommiMlonen  whoea 
offioes  or  iaUtt  may  hareftftw  be  aeated  by  law,  ihall  be  oleoted  ij  the 
people,  or  appointed,  as  the  Legialatore  may  cUreot. 

Sxo.  E.  The  fiscal  yew  ahall  oommenoe  on  the  firrt  day  of  Jnly. 

Baa,  S.  Soita  may  be  brooj^t  apinat  Ou  State  in  neh  maniMr  a»d  In. 
•ncih  Conrta  aa  ahall  be  directed  by  law, 

6*0.  7.  Ko  oontraot  ti  marriage.  It  otberwiM  duly  made,  shall  be  loYali- 
dated  for  want  of  amtbimi^  to  the  laqnirenMDt*  of  any  nligioo*  sect. 

8u  &■  AH  javBotj,  mil  utd  penonal,  owsad  bj  eiUur  hnslMBd  or  wlb, 
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Won  muriiga,  uid  thu  aoqnirtd  bj  wthw  of  tliain  tftenrud  bj  gil^  deriae, 
or  desoant,  *hiU  b*  thair  upant*  ptopartf . 

Bio.  9.   Ko  parpctnitiu  ihall  be  allowad  azoapt  for  •iMmoifntiy  pur- 

Sio.  10,  Erary  pcnoa  aluU  b«  di«qa*li£ad  rrom  bolding  mj  oSm  of  pnBt 
is  tbis  Stits  wbo  ihall  h^ra  baan  conrictad  of  btnng  giraa  or  offerad  •  briba 
to  ptocan  bit  olwtion  or  appomtmcnt 

Skl  11.  I«wa  aball  ba  mida  to  axdoda  &om  offica,  ierring  oa  inrial,  and 
from  tlie  right  of  luffnga,  paiMlu  coDTictad  of  bribar;,  peijnij,  fo^aiy,  nul- 
fiuauo*  in  olBoa,  oi  otbar  high  crijuai.  Tha  priTilaga  of  &«a  in&aga  abiU 
be  anpportad  bf  Imn  rtgoUtiiig  alaetJoua,  and  prohibitluf^  nudat  tdeqtuta 
paiultiai,  til  ondDB  Inflnanca  tharvon  from  power,  bribery,  tamnlt,  or  other 
improper  practice. 

Su.  12.  Abaeuoo  from  the  State,  on  boamaii  of  the  State,  or  of  tha  Dnitwl 
Statae,  dull  not  affert  the  quNtion  of  raaidanca  of  anj  paiaon. 

Ssa  It.  A  tdnrali^  of  the  rotea  glTen  at  any  eleotion  aliall  conetitntB  a 
dioioa,  irhare  otherwiie  not  dineted  in  thia  Oooititntfon. 

Ska  11.  The  Legialatnre  ihiU  proride,  bj  law,  for  the  nuintenanoe  and 
effidanof  of  a  State  Board  of  Health. 

Sid.  16.  tfochanie^  material-man,  artiaana,  and  labonrara  of  arorj'  olaaa 
ahall  ha*a  a  lien  upon  the  property  npon  wbiah  they  ban  baatoved  laboijr  or 
fuiniihod  material,  for  the  falna  of  anoh  labour  don*  and  material  fomiahad  ; 
and  the  Iiegialatoro  shall  prorida,  by  law,  for  the  ipeedy  and  attdent  anforea- 
mant  of  inch  liena. 

Bia  1<I.  When  the  term  of  any  officer  or  Commiiaioner  ii  not  prorided 
tor  in  thia  Conatitatiaji.  tha  term  of  aneh  offlcar  or  Commladonsr  may  be  do- 
alarad  by  law ;  and,  if  not  lo  daolarad,  mob  officer  or  Commiaaionar  aball  hold 
bia  poattioii  aa  meh  officer  or  Commiiaioner  during  tha  pleunra  of  the 
antJiority  maldng  tha  appointment ;  bat  in  no  caaa  ihall  niah  term  azoeed 
four  yean. 

Sm  IT.  Eight  boon  shall  eonstitnte  a  legal  day's  work  on  all  pnblio 

Bkl  18,  ITo  paraon  ahall,  on  aooonnt  of  sax,  be  disqnaliflod  from  entering 
npon  ta  pnnning  any  lawfol  bnaineaa,  Tocation,  oi  profession. 

Ssa,  10.  Nothing  in  this  Conatitntian  shall  prevent  the  Lagialatura  from 
pTDTiding,  by  law,  for  tha  payment  of  the  eipenaaa  of  the  ConTentiwi 
framing  thii  Conatitatlon,  inolnding  tha  per  diam  of  the  delegates  for  the  fall 
tannthaiMt 

Skl  20.  Eleetioni  of  the  offleeri  proridad  for  by  this  ConstitatioD,  sxoapt 
at  the  electioD  in  the  year  eighteen  hundred  and  leiranty-iiine,  lAiall  be  held 
on  the  area  nnmberad  yeaia  next  before  tha  aipiratioD  of  their  napsetira 
tanni;  ^la  tnma  of  inch  officen  ahall  oommance  on  the  fint  Monday  after 
the  fint  day  of  Janoary  next  following  their  election. 
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Sconoir  L  Tha  iMonduy  of  th*  State  of  Califomu  ihull  ba  u  foUon : 
CDnmiancuig  (it  the  print  of  interaeotion  of  the  for^-BBCond  degiaa  of  north 
Utltods  with  the  ona  hundred  wid  tweoHBth  d^ree  of  longitqda  WMt  tma 
Graanwicli,  aid  nmiuDg  «onth  on  the  line  of  uid  one  hundred  and  twenHeth 
degree  of  wvt  longitnde  nntU  it  inteTMcta  the  thirty-ninth  degree  of  north 
UtitDde  ;  thence  nmning  in  k  gtnight  line,  in  ■  aoath-eutarly  direction,  to 
the  Kivet  Colorado,  et  ■  point  where  it  interaeote  the  tiirty-fiflh  degree  of 
north  UUtode ;  thenoe  down  the  middJe  of  the  chinael  of  »«id  rirer  to  the 
bonnduy  line  between  the  United  Stetea  tni  Meiioo,  u  establUhsd  by  the 
tnatj  of  Uey  thirtieth,  one  thoound  eight  hnndred  uid  fartr-ei^ht ;  thenca 
rnnnicg  waat  and  along  uid  boondtry  line  to  the  Pacific  Ocean,  and  extend- 
ing therein  (hne  EngUeh  miles  ;  thenoe  running  in  a  north-weaterly  dino- 
tion,  and  folloving  the  direction  of  the  Pacific  Coaat  to  the  forty-wcand 
degrae  ol  north  latitude  ;  thence  on  the  line  of  aaid  forty-aecond  decree  of 
north  latitude  to  the  place  of  bc^ning.  Alao  including  all  the  lalondi, 
harboun,  and  bays  along  and  141^'"^  ^  ^^^  coaiL 
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That  no  inconTenimoe  may  ariee  bow.  the  altentiona  and  amendmenbi  in 
the  Conatitntion  of  thia  State,  and  to  oarry  the  aame  into  oomplete  effect,  it 
ia  hereby  ordered  and  declared  ; 

Sectiom  1.  That  all  laws  In  force  at  the  adoption  of  thia  Conititutlon,  not 
inoonaiitant  therewith,  iliill  remain  in  fuU  force  and  effect  until  altered  or 
repealed  by  the  Legialatore  ;  and  all  righta,  actjoai,  pmeecationa,  claima,  and 
eontracts  of  the  State,  counties,  indlTidaal^  bodies  corporate,  not  inconaiatant 
therewith,  Aall  oontinQe  to  be  as  ralid  aa  if  thia  Conatitution  had  not  been 
adopted.  The  pranaiona  of  all  lawi  which  are  inconaiatent  with  thia  Coneti- 
taUon  ahall  cease  npon  the  adoption  theloof,  except  that  all  lawa  whWi  are 
inconaiatent  with  such  proririona  of  thia  ConiUtntion  as  reqnire  Isgialation  to 
enforce  them  ahall  remain  in  full  force  nntil  the  fint  day  of  July,  eighteen 
lliindred  and  eighty,  onleas  sooner  altered  oi  repealed  by  tile  LegislatoK. 

Skl  2.  That  all  recogniztuces,  obligationa,  and  all  other  Inatmmenta 
sntend  Into  or  eieented  befcre  the  adoption  of  t^  Cmiatitiition,  to  thia 
State,  or  to  any  euUliTiaion  thereof,  or  any  miuiioipality  therein,  and  all  flnM, 
taxea,  penalties,  and  forfaiturea  due  m  owing  to  this  State,  or  any  inbdiTision 
W  municipality  thereof,  and  all  writ^  pioaecntions,  actions,  and  canaes  of 
actian,  except  aa  herein  otherwise  prorided,  alull  continue  and  remain  nn- 
affeeted  by  the  adoption  of  thia  Conatitution.  All  indietmenta  oi  iafiHina- 
tiona  whieh  shall  hare  bees  fonnd,  or  may  hereafter  be  foond,  fat  any  orime 
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or  offence  comniitted  bsfore  this  CoDBtitntioD  tikei  effect,  m&jr  be  proceeded 
open  u  if  no  change  hkd  taten  plsce,  except  m  otherwiee  proTidad  in  -thii 
Conetitation. 

Sbo.  S.  All  Courts  now  existing,  uva  Jnettoe*'  nd  Police  Coattt,  en 
hsiaby  eliolieliBd ;  and  mil  tecotdi,  booki,  papery  and  pioceedipgi  from  *Qoh 
Conrta,  ai  are  abolished  by  Uiis  Conatitutioii,  aball  ba  tnasfeired,  on  the  first 
it,j  of  Janoarr,  eighteea  hundred  and  eighty,  to  the  Conrta  provided  fet  in 
thii  Conititntion  ;  and  the  Courta  to  which  the  aune  ara  thos  tranBTarrad  ahall 
hare  the  aama  power  and'  Juriediction  oTer  them  aa  if  they  had  been  in  the 
Gnt  initance  commeacad,  filed,  or  lodged  therein. 

.  SzG.  1.  The  Sapanntendent  of  Printing  of  the  State  of  California  ahall,  at 
least  thirty  days  before  tlie  first  Wednesday  in  May,  a.b.  eighteen  hnndred 
and  urenty-nine,  caose  to  be  printed  at  tlie  State  Printing  Office,  in  pamphlet 
fonn,  aimply  stitchad,  as  man;  copies  of  this  Constitatian  as  then  are 
ngistarad  Tatars  in  this  State,  and  miil  one  oopy  thereof  to  the  Fost-Offica 
address  of  each  registered  rotei ;  providtd,  iny  copies  not  called  for  tan  days 
•ftar  Taacfaing  their  dalirary  office,  ahall  ba  sabjact  to  general  distribntian  by 
the  aereral  Fostmastara  of  this  State.  Tbs  Govercor  shall  iaaua  his  procUlna- 
tion,  giving  uotiee  of  tba  election  for  the  adoption  or  rejection  of  this  Con- 
atitntion,  at  least  thirty  daya  before  the  asid  Gut  Wednesday  of  May, 
eighteen  hundred  and  ssventy-nine,  and  tha  Boards  of  Superrisort  of  tie 
aarenl  eountiei  shall  eanae  asid  proclamation  to  be  made  public  in  thair 
respectiTe  conntias,  and  general  notice  of  said  election  \o  be  eiven  st  least 
fifteen  deya  before  said  election. 

Seo.  fi.  Tha  Snperin  ten  dent  of  Printing  of  the  State  of  California  shall,  at 
least  twenty  daja  before  said  election,  caosa  to  ba  printed  and  delivarad  to  tha 
Cleik  of  asch  connty  in  this  State  Qve  times  the  nnmber  of  properly  prepared 
ballots  for  said  election  that  there  are  voters  in  said  respectiva  conntiea,  with 
tha  words  printed  thereon,  "  For  the  New  Constitjition. "  He  shall  likewise 
eansa  to  be  so  printed  and  delivered  to  aaid  Clerics  five  times  tha  niunber  of 
properly  prepared  ballots  for  said  election  that  there  are  voteta  in  said  ra- 
spectiTB  counties,  with  tbe  words  printed  thereon,  "  Against  the  New 
Constitutioni"  The ■  Secretat7  of  State  is  hereby  anthoiiied  and.reqnired 
to  famish  the  SuperintcDdent  of  State  Printing  a  sufficient  qusntity  of 
legal  ballot  paper,   now  on   hand,   to    cany  out  tha    provisions    of   this 

Sbc.  6.  The  Cletha  of  the  several  oounlias  in  the  State  shall,  at  least  five 
days  before  said  election,  cansa  to  be  delivered  to  the  Inspectors  of  Election, 
at  each  election  precinct  or  palling  place  hi  their  respective  oaunties,  soitable 
registen,  poU-booka,  forma  of  return,  and  an  equal  nnmber  of  the  aforesaid 
ballots,  which  nomber,  in  tbe  aggregate^  must  ba  ten  tinles  greater  than  the 
nnmber  of  roten  in  the  laid  electian  precincts  or  polling  places.  The  return 
of  the  number  oF  votes  cast  at  tha  Piesidentisl  election  in  the  year  eighteen 
,  hnndred  and  seventy-six  shall  serve  as  a  basis  of  calculation  for  this  and  the 
piacediug  section  ;  promdtd,  that  the  duties  in  tl)is  and  the  preceding  section 
tmposad  npon  the  Clerks  of  the  respective  counties  ahall,  in  tha  City  and 
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Coimt7  of  3u  FiueUeo,  be  ^Isielz-I  '07  tlie  r.:^tnr  of  rotan  &»  nld  dtj 
•ndooimty. 

Sio.  7.  Evny  dticn  oT  Uia  Uiiitod  StatM,  antidMl  bj  Uw  to  TOta  for 
tnamben  of  Qx«  Atwinblf  in  thii  Stita,  iball  ba  antitlad  to  Tot«  for  tbs  adop- 
tion or  T^ectioa  of  tlii*  ConititotioD. 

Seo.  8.  Th*  oOcan  oT  tbs  urenl  ooiuties  of  tbii  Statt^  whon  dnt;  it  is, 
nndar  the  U«r,  to.raofiTa  uid  cuiTia*  the  ntnnu  from  the  asTsnl  pradnet* 
of  tbair  raapaotiTa  ooontiaai  u  well  aa  of  tba  City  and  Cannty  of  San  Fnndaco, 
ahall  meet  at  tha  niiul  place  of  meating  for  aneb  pnrpoaea  on  tba  fliat  UoDdaj 
aftar  aaid  election.  If,  at  the  tjine  of  maatiag,  tha  retuma  from  each  pro- 
duot  in  tha  oooDtj  in  wfaicb  the  polla  weia  opened  hara  been  receirad,  the 
Board  moat  then  and  the9  praoaad  to  canTOa  tha  retoni* ;  bot  If  all  the  - 
retuma  hara  not  been  reoeiTed,  the  eanvaaa  mnat  ba  poatponed  from  time  to 
time  ontil  all  the  ratoina  aia  reoeiTed,  M  nntil  tha  eeoond  Honday  aflw  aaid 
election,  when  they  ahall  proceed  to  make  oqt  letnnu  of  tbs  Totea  caat  for  and 
■gainst  tha  new  Constitiitio&  ;  and  tha  proceeding*  of  Kid  Baarda  ahall  be  the 
aams  a*  thoaa  preecribed  for  like  Boards  in  tha  case  of  an  election  for  Ooraraot. 
Upon  the  eompletioii  of  aaid  Aanvav  and  ratnme,  the  aaid  Board  ahall  imme- 
diately certify  the  sam^  ta  the  osnal  Ibrm,  to  the  Ooramor  of  the  State  of 
CWifomia. 

Bso.  B.  The  Ooremor  of  the  State  of  California  dull,  a*  aoon  aa  the  ntoma 
of  said  eleotion  diall  ba  received  1^  him,  or  within  thirty  days  after  aid  deo- 
tlon,  in  the  praasnoe  and  with  the  aaiistance  of  the  Controllar,  tttMMom,  anA 
Secretary  of  State,  open  and  oompats  all  the  letnnu  rtceived  of  Totaa  eaat  for 
and  agauut  tha  new  Constitntion.  If,  by  such  examination  and  eompntatJon, 
It  is  ascertained  that  •  maJOTity  of  the  whole  nnmber  of  rote*  caat  at  aneh 
election  ia  in  bronr  of  aneb  new  Conatitntion,  the  EzecntlTe  of  thla  Slate 
ahall,  by  hie  proclamation,  declare  aneb  new  Conatitntion  to  ba  the  Constitn- 
tion of  the  State  of  California,  and  that  it  ahall  take  effect  and  ba  in  foroe  on 
the  days  bendn  after  speciGed. 

Sbo.  10.  In  order  that  fatore  elacUona  In  tht*  State  shall  conform  to  the  ■ 
reqoirementa  of  the  Constitutioii,  the  terma  of  all  ofEoara  elected  at  the  Stat 
election  nnder  the  eune,  ahall  be,  r«epectiTely,  one  year  aborter  than  tha  terms 
aa  fixed  bylaw  or  by  this  Constitnlion  ;  and  the  sncceaaon  of  all  snch  offican 
shall  be  elected  at  the  last  election  before  the  expiration  of  the  terma  aa  in  this 
section  proTided.  Tba  first  officers  chosen,  sfter  tha  adoption  of  this  ConeU- 
tntion,  shall  be  elected  at  tba  time  and  in  the  manner  now  pioTided  by  law. 
Judicial  officers  and  the  Snperintandent  of  Public  InetmotioD  shall  be  elected 
at  tha  time  and  in  the  manner  Qiat  State  offieen  are  elected. 

Sec.  1L  All  law*  relatiTa  to  the  present  judicial  syitam  of  tht  State  ahall 
be  applicable  to  tba  judicial  aystem  created  by  this  Conatltation  nntil  changed 
by  legislation. 

Ssa  11  This  Constltatioa  iball  take  effect  and  be  in  force  on  and  after  tha 
iborth  day  of  Jnly,  aighte«n  hundred  and  seTenly-mae,  at.twelre  o'clock 
meridian,  to  Jar  aa  the  same  Telates  to  tha  election  of  all  of^cara,  the  oom- 
mencement  of  tbeir  taimt  of  offiea  and  tha  meeting  of  the  Legislatnre.     In 
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■11  othn  Mspeeti,  ind  fei  all  oUut  pnrpoMf,  thi*  Coutitntlou  aliaU  Uka  tflaet 
on  tliB  fint  day  of  Jannary,  alghtean  bnndnd  and  eigbtj,  at  twelvt  o'olaclc 
mBridian. 

i.  p.  HOOE,  JVmAImC. 
AttMt :  EDim  F.  Skith,  AmtWy. 


[Hm  ttadar  ma;  b*  noommeniled,  if  be  wuti  tb«  p«t!«iM  to  lead  thnngk 
ths  vbok  of  tbi>  Conititation,  to  look  at  tbc  tellowisg  part*  of  it; 
Arta.  L,  It.  a  2,  IE,  It,  3M6,  SO-SS  ;  vi.  ^  10, 11,  1),  34 ;  Iz.,  iL  K 
B,  IB  :  xiL,  liii.,  xiL,  xrii,  ziz.,  sz.  jg  3,  S,  IE,  IT-IS.] 


KHD  0>  vol.  I 
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